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EMLIOM GARZA, Crcuit Judge:

Plaintiff Bruce Hardwood Fl oors ("Bruce") appeal s the district
court's grant of summary judgnent enforcing an arbitration award in
favor of Defendant UBC, Southern Council of Industrial Wbrkers,
Local Union No. 2713 ("the Union") and the court's award of
attorneys' fees to the Union. W reverse the district court's
deci sions on both issues.

I

Sheila Dixon, a Dryer Tailer/Gader on a production line in

Bruce's Veneer Departnent, asked her supervisor for | eave fromwork

to take her truck to her daughter who needed it to go to the



doctor. Dixon's supervisor approved her request. However, while
Di xon was absent fromwork, other enpl oyees i nformed her supervi sor
that D xon actually needed the tine off to pay an overdue el ectric
bill. Wen questioned by her supervisor the next day about her
reasons for needing the absence fromwork, D xon admtted that she
had fabricated the story about her daughter's doctor appoi ntnent.
After conferring wwth his own supervisor, the plant's personne
manager, and the pl ant manager, Di xon's supervi sor di scharged D xon
for obtaining tinme off fromwork under fal se pretenses.

Di xon thereafter filed a grievance contesting her term nati on.
Her grievance was processed in accordance with the four-step
procedure in the parties' collective bargai ning agreenent ("CBA").
Wien Dixon's termnation could not be resolved through the
grievance procedure, the Union submtted the dispute to
arbitration

The arbitrator held that Bruce shoul d have appl i ed progressive
discipline provisions of the CBA rather than discharge

provisions.! He concluded that Bruce's contention that Dixon's

The pertinent discharge and progressive discipline
provi sions of the CBA are as foll ows:

Article 24, Section 2. The Conpany will take action
agai nst an enpl oyee based upon conduct which warrants
i mredi at e di scharge, or for other conduct, while | ess
serious, which initially warrants | ess severe

di scipline. (a) An enployee will be discharged

i mredi ately without prior warning for the follow ng or
simlar reasons:

(16) Stealing, inmmoral conduct, or any act on the
Conpany prem ses intended to destroy property or
inflict bodily injury.

(b) An enployee will be subject to progressive
discipline for the followng or simlar reasons:



conduct warranted di scharge under the CBA was "unreasonable," but

found that Dixon had "fabricated her story."2 The arbitrator

(1) Absenteeism

(2) Tardi ness.

(3) Inefficiency or poor work performance.
(4) Abuse of rest periods and |unch peri ods.

(5) Neglecting duty or failing to maintain work
st andar ds.

Section 3. In the case of offenses where the
application of progressive discipline wuld be
appropriate as set forth in (b) above, the Conpany
shal | endeavor to adhere to the follow ng order:

(a) Verbal warning with witten record of warning
for the first incident.

(b) Witten warning for the second incident.

(c) Disciplinary suspension of three (3) unpaid
days for the third incident.

(d) Discharge for the fourth incident.

In agreeing to the foregoi ng, however, the Conpany
does not intend to waive the exercise of its right to
di sci pline or discharge without follow ng such order in
any case where it determnes that the seriousness of
the particular offense involved warrants discipline of
a different order.

2Specifically, the arbitrator concl uded:

The Gievant's conduct was not such that demands
the suprene industrial penalty of immedi ate di scharge.
The Conpany wongfully attenpted to apply the
referenced provisions of the Collective Bargaining
Agreenent to the Giievant's conduct. The parties
negoti ated a progressive discipline policy which the
Conpany failed to foll ow

Consi dering the evidence adduced at the
arbitration hearing, and considering the presentations
made by the parties in their post hearing briefs, the
Arbitrator has adequate reason to substitute his
judgenent [sic] for that of Conpany's nmanagenent.



reinstated Dixon with full seniority and back pay and inposed a
t en-day suspension from worKk.

Bruce then filed a conplaint in district court seeking vacatur
of the arbitration award. The Uni on subsequently filed a conpl ai nt
seeki ng enforcenent of the award. The district court consolidated
the actions and the parties filed cross-notions for summary
judgnent. The district court granted the Union's notion and deni ed
Bruce's notion, thereby enforcing the arbitration award.® The
district court also awarded the Union attorneys' fees. Bruce
appeal s.

I

Bruce argues that the arbitrator inproperly ignored the terns
of the parties' CBA and that the district court should therefore
have vacated the arbitration award. Were a party appeals a grant
of summary judgnent in a suit to vacate an arbitration award, we
review the district court's ruling de novo. Houston Lighting &
Power Co. v. International Bhd. of Elec. Wrkers, Local Union No.
66, 71 F.3d 179, 181 (5th G r.1995), cert. denied, --- US ----,
117 S.Ct. 52, 136 L.Ed.2d 16 (1996). As long as the arbitrator's
decision draws its essence fromthe col | ective bargai ni ng agr eenent
and the arbitrator is not fashioning his own brand of industrial
justice, we will decline to vacate the award. ld. at 182. I n

applying the "essence" test, we have stated that an arbitration

3ln granting the Union's notion for summary judgnment to
enforce the arbitration award, the district court found that "the
arbitrator confined his decision and renedy to the interpretation
and application of the collective bargaining agreenent” and that
the arbitrator "provide[d] an award which was within the essence
of the collective bargaining agreenent."”



award "nust have a basis that is at least rationally inferable, if

not obviously drawn, fromthe letter or purpose of the collective

bargai ni ng agreenent.... [T]he award nust, in sone | ogi cal way, be
derived from the wording or purpose of the contract." Executone
Info. Sys., Inc. v. Davis, 26 F.3d 1314, 1325 (5th Cr.1994)

(citation omtted).

Al t hough we accord an arbitrator's decision considerable
deference regarding the nerits of the controversy, the CBA
circunscribes his jurisdiction. Delta Queen Steanboat Co. .
District 2 Marine Eng'rs Beneficial Ass'n, 889 F.2d 599, 602 (5th
Cr.1989), cert. denied, 498 U S 853, 111 S.C. 148, 112 L.Ed.2d
114 (1990). \Where the arbitrator exceeds the express |imtations
of his contractual mandate, judicial deference ends and vacatur or
nmodi fication of the award is an appropriate renedy. |d.

After reviewing both the CBA and the arbitration award, we
conclude that the award i s not "derived fromthe wordi ng or purpose
of the contract." Executone, 26 F.3d at 1325. Article 9, 8§ 3 of
the CBA binds an arbitrator to the terns of the contract. See id.
("No arbitrator shall have authority to add to, anmend or depart
fromthe terns of this witten Agreenent...."). The arbitrator
found, based on D xon's own adm ssion, that Di xon lied to obtain
time off fromwork. Lying is specifically covered by Article 24,
8§ 2(a) of the CBA, which states that an enpl oyee will be di scharged

i medi ately for engaging in imoral conduct.* In refusing to apply

“The dissent criticizes us for interpreting the term
“imoral conduct.” W do not. By definition, lying is immoral
conduct—that is, it is inconsistent with principles of norality.
See BLAck' s LawDictionary 751 (6t h Ed. 1990).



this provision, the arbitrator exceeded the express Iimtations of
his contractual mandate.?®

The arbitration award is further underm ned by the penalty
i nposed. Nowhere does the CBA provide for a penalty of a ten-day
suspension fromwork. Although the Suprene Court has stated that
“"[normally, an arbitrator is authorized to disagree with the
sanction inposed for enployee msconduct,” United Paperworkers
Int'l Union v. Msco, Inc., 484 U S. 29, 41, 108 S.C. 364, 373, 98
L. Ed. 2d 286 (1987), the Court clarified that "[t]he parties, of
course, may limt the discretion of the arbitrator in this
respect...." | d. By so doing, it is possible to vest in the
enpl oyer conpl ete di scretion over term nations which the arbitrator
is not free to usurp. Delta Queen, 889 F.2d at 602.

As noted, the CBA in this case prohibits an arbitrator from
adding to, anending or departing fromthe terns of the agreenent.
Hence, once the arbitrator found that Di xon fabricated her story,
he was bound to inpose the penalty provided by the CBA for that
conduct . Ild at 604 ("If a collective bargai ni ng agreenent defi nes

"proper cause' to include a non-exhaustive list of offenses, an

The arbitrator concluded that Bruce should have applied the
CBA' s progressive discipline policy to D xon's conduct, but did
not specify which of the five enunerated progressive discipline
of fenses incorporated Dixon's lie. Likew se, though the Union
urges that Di xon's conduct deserves progressive discipline
because it is simlar to the listed progressive discipline
of fenses, it also fails to specify which of the offenses
inplicates lying. For our part, we discern no simlarity between
I ying and absenteei sm tardiness, inefficiency or poor work
performance, abuse of rest periods and | unch periods, or neglect
of duty or failure to nmaintain work standards. The plain
| anguage of the progressive discipline policy sinply does not
support a finding that the policy applies to lying, particularly
inlight of the clear applicability of the discharge provisions
to D xon's conduct.



arbitrator cannot ignore the natural consequence of his finding
that a listed offense was commtted."). |In fashioning a renedy not
contained in the CBA, despite finding that Dixon conmtted an
of fense covered by the CBA, the arbitrator exceeded his contractual
aut hority by addi ng to, anendi ng and/ or departing fromthe terns of
the agreenent. As a result, we vacate the arbitration award. See
Houston Lighting & Power Co., 71 F.3d at 179 ("[T]he rule in this
circuit, and the energing trend anong other courts of appeals, is
that arbitral action contrary to express contractual provisions
wll not be respected."). Thus, we reverse the district court's
grant of summary judgnent in favor of the Union and reinstate
Di xon's di scharge. See Container Prods., Inc. v. United
Steel workers of Am, and its Local 5651, 873 F.2d 818, 820 (5th
Cir.1989) (affirmng district court order vacating renedy inposed
by arbitrator and reinstating di scharge).
11

Bruce also contends that the district court abused its
discretion in awarding the Union attorneys' fees. W review an
award of attorneys' fees for an abuse of discretion. |International
Union of Elec., Radio and Mach. Wrkers v. Ingram Mg. Co., 715
F.2d 886, 893 (5th Cir.1983), cert. denied, 466 U. S. 928, 104 S. C
1711, 80 L.Ed.2d 184 (1984). An award of attorneys' fees is
permtted when a party has refused to abide by an arbitration
decision "without justification." International Ass'n of
Machi ni sts & Aerospace Wrkers, Dist. 776 v. Texas Steel Co.
("Texas Steel I1"), 639 F.2d 279, 283 (5th Gr. Unit A 1981).

Because we have concluded that the arbitrator exceeded his



contractual authority, we do not find that Bruce's refusal to abide
by the arbitration decision was without justification. See id. at
283-84 (explaining that in cases where arbitration award exceeds
power conferred upon arbitrator, challenge is proper and not
W t hout justification). Hence, we reverse the district court's
award of attorneys' fees to the Union.
|V

For the foregoing reasons, we REVERSE the district court's
grant of summary judgnent in favor of the Union, VACATE the
arbitration award and reinstate D xon's discharge. In addition, we
REVERSE t he district court's award of attorneys' fees to the Union.

BENAVI DES, Circuit Judge, dissenting:

| dissent. The majority substitutes its own interpretation of
the collective bargai ning agreenent ("CBA") for the arbitrator's
interpretation. In doing so, it disregards fundanental Suprene
Court precedent setting forth the deferential standard for
reviewing arbitration awards. An arbitration award can be
overturned only if it fails todrawits essence fromthe collective
bar gai ni ng agreenent. See United Steel workers of Am v. Enterprise
Weel & Car Corp., 363 U S 593, 597, 80 S. C. 1358, 1361, 4
L. Ed. 2d 1424 (1960). A corollary of this principle is that we
cannot overturn an arbitration award even if "the arbitrator
m sread the contract." United Paperworkers Int'l Union AFL-ClI O v.
M sco, Inc., 484 U S. 29, 36-37, 108 S.C. 364, 370, 98 L. Ed. 2d 286
(1987). "[Als long as the arbitrator is even arguably construing
or applying the contract and acting wthin the scope of his

authority, that a court is convinced he commtted serious error



does not suffice to overturn his decision." Msco, 484 U. S. at 38-
39, 108 S.Ct. at 371.

The arbitrator in this case construed the CBA in |ight of the
evi dence before himand determ ned that the conpany's decision to
term nate Di xon involved an unreasonabl e construction of the CBA
and that the conpany should have inposed progressive discipline
i nst ead. The arbitrator's conclusions are rationally inferable
fromthe CBA. No nore is required. Accordingly, | would affirm
the judgnent of the district court uphol ding the award.

The facts before the arbitrator are somewhat nore textured
than the court's opinion reflects. Dixon's term nation arose from
an unpaid 45-m nute absence fromwork. Her electricity had been
turned off because she had failed to pay her bill. She planned to
pay the bill at the end of the work day on Friday, after she
recei ved her paycheck. But during her norning break that day, she
di scovered that unless she paid the bill by noon, she woul d have no
electricity for the entire weekend. That norning, she asked her
supervi sor, Gary Henderson, for an hour off for a personal reason.
Hender son demanded detail s about why she needed the tine. |nstead
of telling him the undoubtedly enbarrassing truth (that her
electricity had been shut off because she had failed to pay her
bill), she told him that she needed to take her truck to her

daughter who had a doctor's appointnent. Henderson told her that

she could |l eave, but that it would be an "unexcused absence." She
cl ocked out, went to pay the electricity bill, and returned within
45 m nut es. In the neantine, D xon's co-wrkers told her

supervi sor that she had fabricated the reason for |eaving work.



When Dixon returned to work the next day, her tinme card was
m ssing, and she was told that she had been discharged. At the
time of Dixon's discharge, the conpany stated that it was
termnating her for obtaining a |eave of absence under false
pret enses. ®

Nei t her the CBA's list of dischargeable offenses nor the |i st
of offenses for which progressive discipline will be inposed
specifically covers Dixon's msconduct. Both lists are
non- exhaustive and allow punishnment of "simlar offenses"” under
their ternms. It was the arbitrator's task to determ ne whether her
conduct was nore cl osely anal ogous to a di schargeabl e of fense or a
progressive discipline offense. The arbitrator evidently deci ded
that Dixon's m sconduct in fabricating a story to get a 45-m nute
unpaid break to pay her electricity bill was nore akin to a
progressive discipline offense, such as absenteeism or "abuse of

rest period and |unch periods," than to any di schargeabl e of fense
under the CBA. Thus, the arbitrator determ ned that the conpany
shoul d have followed its progressive discipline policy rather than
di schargi ng D xon. In reaching this conclusion, the arbitrator
necessarily interpreted the CBA It is not our business to
overturn that interpretation, even if we would have decided the

matter differently.

" Cbtaining a | eave of absence under fal se pretenses"” is not
listed as a di schargeabl e of fense under the CBA, but rather as a
ground for loss of seniority. Thus, the arbitrator reasonably
concluded that the reason for term nation given by the conpany at
the time of Dixon's discharge did not provide just cause for her
termnation. Although the conpany continues on appeal to assert
this as a just cause for termnation, the majority does not rest
its opinion on this provision.



The arbitrator concluded that the conpany's attenpt to
characterize D xon's conduct as "imoral conduct” wthin the
meaning of Article 24, Section 2(a)(16) of the CBA was
unr easonabl e. That section allows the conpany to term nate
enpl oyees i medi ately for "stealing, i moral conduct, or any act on
t he Conpany prem ses i ntended to destroy property or inflict bodily
injury." The majority erroneously states that "lying" 1is
"specifically covered" by this provision and concludes that this
provision is dispositive. Lying is not, however, specifically
listed in this provision, nor is imoral conduct expressly defined
by the CBA to include |ying. Instead the majority's concl usion
requires an inferential step, that any lie is "immoral conduct”
justifying imediate term nation within the neaning of the CBA. In
ot her words, the majority interprets the term"i moral conduct" and
cones to a conclusion different from that reached by the
arbitrator. That is not the court's proper role. Inreview ng the
arbitrator's construction of the phrase "imoral conduct,” the
i ssue i s not what we believe to be noral or imoral conduct in the
phi | osophi cal sense. The issue before the arbitrator was whet her
D xon's conduct rose to the | evel of "immoral conduct" as that term
is used in the CBA

The arbitrator evidently concluded that Di xon's fabrication,
though it denonstrated "poor judgnent," did not rise to the |evel
of "immoral conduct” within the neaning of this offense. An
arbitrator has discretion to decide whether particular conduct
constitutes a dischargeabl e offense within the neani ng of a CBA, as

the First Grcuit aptly explained in Georgia-Pacific Corp. v. Local



27, United Paperworkers Int'l Union, 864 F.2d 940 (1st Cir. 1988)
(hol di ng that where the arbitrator found that an enpl oyee conm tted
an offense listed as a ground for discharge, he |acked discretion
to order the enployee's reinstatenent). The CBAin Georgia-Pacific
provi ded that "dishonesty" was an offense for which an enpl oyee
could be discharged. 1d. at 945. As the court explained, "It is

up to an arbitrator to decide whether a given pattern of
conduct anounts to dishonesty. For exanple, an arbitrator may
deci de that stealing a conpany pencil does not anobunt to di shonesty
for purposes of i medi ate discharge.” I1d. at 945 n. 2. Simlarly,
inthis case, it was up to the arbitrator to deci de whether D xon's
conduct rose to the level of "imoral conduct” for the purposes of
i mredi at e di schar ge. | fail to see how the arbitrator could be
conpelled to find that D xon's action was imoral conduct,
especially when the CBA itself specifically lists "obtaining a
| eave of absence under false pretenses" as a ground for | oss of
seniority, but not as a ground for discharge.

The arbitrator's apparent interpretation of "imoral conduct"”
al so draws support from the context in which the phrase appears.
It is a fundanental canon of construction that a word i s known by
its conpany. Applying this principle, "imoral conduct" shoul d be
construed in relation to the other offenses listed with it in
Section 2(a)(16): "stealing" and "any act on the Conpany prem ses
intended to destroy property or inflict bodily injury." The
arbitrator could have concluded that immoral conduct in this
cont ext does not enconpass any act that violates the Gol den Rul e,

but only conduct that rises to the serious |level of stealing or



intentional infliction of property danage or personal injury.
Although this court nmay not agree wth the arbitrator's
interpretation and i ndeed nmay be convinced that the interpretation

was a "serious error," it may not overturn the award sinply because
it disagrees.

The conpany and the court rely heavily on Delta Queen
Steanboat Co. v. District 2 Marine Eng'rs Beneficial Ass'n, 889
F.2d 599 (5th Cir.1989), cert. denied, 498 U. S. 853, 111 S. Ct. 148,
112 L.Ed.2d 114 (1990). This case is easily distinguished from
Delta Queen. In that case, the CBA expressly listed "carel essness”
as a ground for discharge, and the arbitrator expressly found that
the discharged riverboat captain was "grossly careless.” 1d. at
601. In that circunstance, we held that the arbitrator, having
found that the riverboat captain had commtted a dischargeable
of fense, was not free to ignore the terns of the CBA If the
arbitrator in this case had nade an express finding that Dixon
engaged in imoral conduct, then, of course, he could not ignore
the ternms of Article 24, Section 2, which nmakes i moral conduct a
di schargeabl e offense. But he nmade no such finding.

The majority further suggests that the fact that the remedy
i nposed by the arbitrator, a ten-day suspension, is not provided
for by the CBA agreenent sonehow underm nes the arbitrator's
deci sion that the conpany |acked just cause to term nate Di xon.
But appropriate discipline for the offense is a distinct question
from whether the termnation was wth just cause. The parties'
subm ssion of two questions to the arbitrator ("Was the Gievant,

Sheila Di xon, discharged for just cause? |If not, what is the



remedy?") underscores the separateness of the two inquiries. That
the arbitrator inposed a harsher punishnent on D xon than woul d be
available to the conpany under the CBA does not underm ne the
arbitrator's decision on the term nation question. Further, it is
difficult to see how the conpany can conplain of the inposition of
a puni shnment nore severe than that which it woul d have been able to
i npose under the CBA s progressive discipline policy. A three-day
unpaid suspension is the npbst severe progressive discipline
provided for by the CBA, short of termnation. At oral argunent,
the conpany in essence conceded that if it |acked just cause to
termnate Dixon, it does not seek a remand for the purpose of
i nposing a | esser punishnment on Di xon under the CBA's progressive
di sci pline policy.

The arbitrator was charged w th deci di ng whet her the conpany
had just cause to discharge D xon. To do so, he had to evaluate
Di xon's particul ar conduct and determ ne whet her that conduct fell
within the CBA s discharge provision. He concluded that, plotted
on a spectrum of bad behavior, D xon's actions fell closer to
absent eei sm or abuse of a rest period than to stealing, inmmora
conduct, or intentional infliction of personal injury or property
damage. Unlike the majority, | would not overturn the arbitrator's
deci sion nerely because | do not agree with its outcone. Cearly,
his decision drew its essence from the CBA | would affirmthe
judgnent of the district court, including the award of attorney's
fees. See International Ass'n of Mchinists & Aerospace WrKkers,
Dist. 776 v. Texas Steel Co., 639 F.2d 279, 283 (5th Cr. Unit A

1981). The district court did not clearly err in concluding that



the conpany's challenge to the arbitrator's award was "w t hout

justification."”



