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UNI TED STATES OF AMERI CA,
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ver sus
JOSE RODEA, JR.; JOSE RODEA- HERNANDEZ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 24, 1996
Bef ore BARKSDALE, EM LIO M GARZA, and BENAVIDES, G rcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue is the exigent circunstances exception to
the Fourth Anmendnent warrant requirenent. The United States
appeal s the suppression (1) of evidence seized in the search of a
nmobi |l e home occupied by, anong others, appellees Jose Rodea-
Her nandez ( Rodea- Her nandez) and Jose Rodea, Jr. (Rodea), and (2) of
statenents nmade by Rodea. W REVERSE and REMAND.

| .

I n Sept enber 1995, assisted by a confidential informant, Drug
Enforcenment Adm nistration Special Agent Silva, acting in an
under cover capacity, arranged to purchase marijuana fromappel |l ees’
co- def endant Juan Lopez- Gonzal ez. After a neeting between the

informant, the Agent, and Lopez- Gonzal ez, at which the marijuana



price was agreed upon, surveillance units foll owed Lopez- Gonzal ez,
the informant, and anot her of appellees’ co-defendants to a nobile
home in an isolated, rural area.

After the informant advi sed Agent Silva that the marijuana had
been delivered to that hone, but before further arrangenents for
consunmati on of the transaction could be made, it was determ ned
t hat Lopez- Gonzal ez, who was in the informant’s car on the way to
meet again with Agent Silva, had detected one of the Agents
conducting surveillance. Lopez-CGonzal ez was arrest ed because Agent
Silva feared that he would alert the individuals at the nobile
hone. Believing that those individuals woul d becone suspicious
when Lopez-CGonzalez did not contact themor return to the nobile
home, and that they mght attenpt to flee and/or renove the
marij uana, Agent Silva directed the Agents conducting surveill ance
to approach the nobile honme and seek consent to search it.

As the Agents approached the hone, one occupant fled, and the
ot her occupants, including the two appellees, refused initially to
exit. Eventual ly, the appellees exited voluntarily, but the
remai ni ng occupants had to be renoved fromthe nobile home by the
Agent s. All were arrested. The Agents conducted a protective
sweep to ensure that no one remained in the nobile hone.

After being arrested, Rodea-Hernandez consented to a search
of the nobile hone; 459 pounds of nmarijuana, scales, and drug
| edgers were seized, but no weapons were found. Post-arrest, Rodea
made a statenent outside the nobile honme; and he and Rodea-

Her nandez nmade statenments at the DEA offices.



Rodea and Rodea- Her nandez (and five others, all of whom have
pl eaded guilty) were charged with conspiracy to possess wth the
intent to distribute marijuana, in violation of 21 US. C 8§
841(a) (1), 841(b)(1)(B), and 846; and with possession of marijuana
with the intent to distribute, in violation of 21 US. C 8§
841(a) (1) and 841(b)(1)(B). Suppression of appellees’ statenents
and the evidence seized during the search was sought on the bases
that the Agents did not have probable cause to search; the
Governnent created the exigent circunstances, if any, justifying
the entry; Rodea-Hernandez’ s consent to search was involuntary,
and his statenents were tainted by the Agents’ prior unlaw ul
conduct; and Rodea di d not receive Mranda warni ngs prior to making
his statenents, he was pressured by the Agents, and his statenents
were the fruit of an illegal search. |In response, the Governnent
clainmed the exigent circunstances and consent exceptions to the
Fourth Amendnent’s warrant requirenent.

Fol | om ng a suppression hearing on Decenber 4 and 5, 1995, the
district court granted Rodea-Hernandez’'s notion to suppress his
statenents, but denied the notions in all other respects. (The
Gover nnent does not appeal the suppression of Rodea-Hernandez’s
statenents.) But, three days after the hearing, the district court
granted the notions.

The Governnment noved for reconsideration; and, later in
Decenber, the district court explained that it was “not persuaded
t hat exigent circunstances existed prior to the [Agents’] approach

to the [nobile hone]”, and that the Agents’ actions had caused the



exi gency necessitating their warrantless entry. This order
contained additional findings of fact, including that the nobile
home occupants were unaware of the surveillance, that no effort was
made to obtain a warrant, that the marijuana could not have been
renoved or destroyed easily, and that the informant never told
Agent Silva that weapons were in the hone.

.

The Gover nment contends that Lopez- Gonzal ez’ s detection of the
surveillance was an unforeseeable occurrence that necessitated
i mredi ate action by the Agents to prevent the other suspects from
fleeing or fromrenoving or destroyi ng evidence; that the decision
to approach the nobile hone and seek consent was a reasonable
response to that exi gency; and that addi ti onal exi gent
circunstances justified the warrantl ess entry and protective sweep.
In the alternative, the Governnent asserts that Rodea was | awfully
arrested without a warrant, that the protective sweep that foll owed
his arrest was valid, and that his statenments are adm ssi bl e as the
product of a lawful arrest. (As noted, the Governnent does not
contest the suppression of Rodea-Hernandez’s statenents.)

When revi ew ng a suppression ruling, questions of |aw, such as
whet her |aw enforcenent officers engaged in unreasonable
investigative tactics, are reviewed de novo. United States v.
Carrillo-Mrales, 27 F.3d 1054, 1060 (5th G r. 1994), cert. deni ed,

~_uUsS 115 S . 1163 (1995); see also Onelas v. United
States, _ US __, 116 S . 1657 (1996) (ultimate

determ nati ons of reasonabl e suspi ci on and probabl e cause are to be



revi ewed de novo on appeal). For findings of fact, “[w] e consider
the evidence in the |light nost favorable to the [prevailing party],
and accept the district court’s factual findings unless clearly
erroneous or influenced by an incorrect view of the law”
Carrillo-Mrales, 27 F.3d at 1060.

Exi gent circunstances vel non is a factual finding reviewed
for clear error. See United States v. Vasquez, 953 F.2d 176, 179
(5th Gr.), cert. denied, 504 U S. 946 (1992). Under the well -
known standard, a factual finding is clearly erroneous "when
al though there is evidence to support it, the reviewng court on
the entire evidence is left wwth the definite and firm conviction
that a m stake has been commtted."” Anderson v. City of Bessener
Cty, NC, 470 U S. 564, 573 (1985) (citation omtted).

Because they did not have a warrant to enter the nobile hone
or to arrest the appellees, the Agents’ “actions nust have been
supported by probable cause and necessitated by exigent
circunstances.” Carrillo-Mrales, 27 F.3d at 1060. The appell ees
do not seriously dispute that the Agents had probable cause to
search the nobile hone and arrest the occupants once Agent Silva
received the telephone call from the informant at 2:20 p.m,
confirmng the marijuana delivery to that hone. See id. at 1061
(“[t] he reasonabl e belief that the defendants were inside the body
shop with a controlled substance constitutes probable cause to
believe that a crine was being commtted and that the persons to be

arrested were involved”). Accordingly, the issues are narrowed to



whet her exi gent circunstances existed and, if so, whether they were
created by the Governnent.
A

The CGovernnent has the burden of proving the existence of
exi gent circunstances. United States v. Rico, 51 F.3d 495, 501
(5th CGr.), cert. denied, = US |, 116 S. C. 220 (1995). The
exi gent circunstances exception applies “where the societal costs
of obtaining a warrant, such as danger to law officers or the risk
of loss or destruction of evidence, outwei gh the reasons for prior
recourse to a neutral magistrate”. Arkansas v. Sanders, 442 U. S.
753, 759 (1979), overruled in part on other grounds, California v.
Acevedo, 500 U. S. 565 (1991). “Exigent circunstances include those
in which officers reasonably fear for their safety, where firearns
are present, or where there is a risk of a crimnal suspect’s
escapi ng or fear of destruction of evidence.” Rico, 51 F.3d at 501
(internal quotation marks and citation omtted).

Among the factors to be considered in evaluating whether
exi gent circunstances existed are the foll ow ng:

(1) the degree of urgency invol ved and anount
of tine necessary to obtain a warrant;

(2) the reasonable belief that contraband is
about to be renoved;

(3) the possibility of danger to the police
of ficers guarding the site of contraband while
a search warrant is sought;

(4) information indicating the possessors of
the contraband are aware that the police are
on their trail; and

(5) the r eady destructibility of t he
contraband and the know edge that efforts to
di spose of narcotics and to escape are
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characteristic behavior of persons engaged in
the narcotics traffic.

Rico, 51 F.3d at 501 (internal quotation marks, citation marks, and
brackets omtted). In evaluating exigency, it must be borne in
mnd that we “should consider the appearance of the scene of the
search in the circunstances presented as it would appear to
reasonabl e and prudent nen standing in the shoes of the officers.”
United States v. Riley, 968 F. 2d 422, 425 (5th Cr.), cert. denied,
506 U.S. 990 (1992).

Agent Silva, who was in charge of the investigation, testified
at the suppression hearing that, shortly before Septenber 28, 1995,
he | earned froma confidential informant that Lopez- Gonzal ez want ed
to sell approxi mtely 500 pounds of marijuana. On the norning of
Septenber 28, Agent Silva, posing as a buyer, net wth the
confidential informant and Lopez-CGonzalez at a restaurant in
McAl |l en, Texas, to negotiate the price of the marijuana. Co-
def endant Ruben Maci as joined themduring the neeting.

After Agent Silva and Lopez- Gonzal ez agreed on $300 per pound,
arrangenents were nmade for Lopez-Conzalez, Macias, and the
informant to proceed to the “stash house” to await the arrival of
the marijuana, weigh it, and then call Agent Silva to make further
arrangenents. At the tinme, Agent Silva did not know the |ocation
of the house. Surveillance units followed the informant, Lopez-
Gonzal ez, and Macias to a nobile hone | ocated on a dirt road in an
isolated, “very rural” area (later investigation reveal ed that the
home was owned by Rodea- Her nandez and occupi ed by bot h appel | ees).
Agent Silvatestifiedthat it was difficult to conduct surveill ance
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of the home because there was not nuch cover, and the area was so
isolated that strange vehicles could be detected easily by the
nmobi | e hone occupants.

According to Agent Silva, the informant, Macias, and Lopez-
Gonzal ez arrived at the nobile honme at approximately 11:30 a. m
During the next three hours, Agent Silva contacted the informant
three times to inquire about the status of the transaction; the
i nformant advi sed that he and several others were waiting for the
marijuana to be delivered.

At approximately 2:05 p.m, a surveillance unit observed a
m ni van and anot her vehicle arrive at the nobile honme. About 15
mnutes later, at 2:20 p.m, the informant advi sed Agent Silva by
t el ephone that the marijuana had been delivered to the nobil e hone,
that it weighed 459 pounds, and that the owners of the marijuana
were present. Agent Silva arranged to neet wth the informant and
Lopez- Gonzal ez at the sane restaurant in MAIlen (only
approximately 15 mnutes travel tinme from the nobile hone) to
di scuss the noney and nmarijuana exchange, which was to occur
shortly thereafter. The informant and Lopez-CGonzalez left the
nmobi |l e hone at approximately 2:25 p.m, and surveillance advi sed
Agent Silva that the informant’s car was novi ng

Andres Rivas, a narcotics investigator wth the Texas
Departnent of Public Safety, who had been nai ntaining surveill ance
in the vicinity of the nobile honme, testified that, shortly
thereafter, he saw the informant’s car pass him noving in the

opposite direction. Shortly thereafter, Investigator R vas pulled



his car to the side of the road, got out, opened the trunk, and put
on his holster. As the Investigator, wearing his gun belt, was
wal ki ng back to his car fromthe trunk, the informant’s car, having
made a U-turn and traveling at a speed of about 10-15 mles per
hour, passed the Investigator, and Lopez- Gonzal ez made eye cont act
with him

Agent Silva testified that, at 2:25 or 2:30 p.m, Investigator
Ri vas tel ephoned to report that his surveill ance had been detected
by Lopez- Gonzal ez. At approximately 2:35 p.m, wthin five
mnutes of the call from the Investigator, the informant called
Agent Silva from a pay tel ephone at a conveni ence store near the
mobile honme and confirned that Lopez-CGonzalez had detected
surveil |l ance. In addition, the informant told Agent Silva that
Lopez- Gonzal ez was extrenely agitated and nervous, wanted to notify
those at the nobile honme that there was surveillance in the area,
and then wanted to | eave the area.

Knowi ng that the nobile hone occupants would be expecting
Lopez- Gonzal ez to call or return very shortly because t he noney and
mar i j uana exchange was supposed to occur soon after he net with
Agent Silva and the informant, and that if Lopez-Gonzal ez did not
do so, the co-conspirators m ght becone suspicious and fl ee or nove
the marijuana to anot her | ocation, Agent Silva directed sone of the
surveillance units to arrest Lopez-CGonzalez and directed others to
proceed to the nobile hone and approach it in order to seek consent

to search.



Agent Silva testified that no attenpt had been nade to obtain
a search warrant for the nobile home, because he did not |earn
until 2:20 p.m that the marijuana had been delivered and because
he had never intended to exchange the noney and nmarijuana at the
nmobi | e hone, but had intended instead that it be done at a | ocation
of his choosing, where he could better control the situation. He
testified further that it would have taken approximately three
hours to obtain a warrant and that the marijuana sellers were
expecting Lopez-CGonzalez to return immediately, or at l|east to
t el ephone them When questioned by the district court about why he
did not attenpt to obtain a warrant by telephone, Agent Silva
testified that he had obtai ned a tel ephonic warrant only once and
that it was his understanding that the magi strates “woul d rather
have it witten out”. He testified further that it has been his
experience that a tel ephonic warrant was not normally done in that
district.

The suppression hearing testinony about what happened when t he
Agents arrived at the nobile home was not entirely consistent.
Cust onms Agent WAl ker testified that he and Agent Morrison were the
first two units to approach and that as Agent Wal ker drove up in
front of the nobile honme and stepped out of his vehicle, a man
(later identified as co-defendant Morales-Trujillo) exited the
nmobi |l e honme through the front door. After Agents Wl ker and
Morrison identified thenselves as police officers, Mrales ran
behi nd t he nobil e honme and junped over a fence, with Agents Wal ker

and Morrison in pursuit.



Agent Wl ker abandoned the chase after he | ooked back at the
nmobi | e home and saw a back door; he proceeded to the rear corner of
the nobile honme to cover that door. After it opened and the Agent
saw a man standing in the doorway, the Agent identified hinself as
a police officer and told the man to step outside. Instead, the
man | ooked at Agent Wal ker for a nonent and cl osed the door. Agent
VWal ker testified that, while the door was open, he could see
clearly into the living room area, where there were stacks of
cel | ophane-w apped packages that he suspected to be marijuana.
Agent WAl ker testified that, when the back door opened the first
time, Agent Silva had not arrived, and that he did not believe that
anyone el se could have had tine to open the front door before he
saw the first individual at the back door.

Agent Wl ker then went around the nobile honme and shouted to
the Agents in front that there were people inside who would not
exit. He saw an Agent outside the nobile honme in the front, but
did not see or hear any Agents inside. Shortly thereafter, the
back door opened again, and another individual appeared in the
doorway. Agent Wal ker identified hinself as a police officer, told
the individual to conme out, and then pulled the individual out the
back door.

As not ed, DEA Agent Morrison arrived at the nobile hone at the
sane tine as Agent Wl ker. When he approached it, he saw an
i ndividual (the earlier referenced Mrales) walk out of the hone
but (as described earlier), upon seeing Mrrison’s vehicle and

other vehicles arrive, the individual ran behind the hone and
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junped over a fence. Agent Morrison chased the individual and
apprehended him and then went to the back of the nobile hone to
assi st Agent Walker, who was at the open back door yelling
“police”, “cone on out”.

Agent Morrison testified that Agent Tittle (who did not
testify at the hearing) was at the front door. As Agent Morrison
approached the back of the nobile hone, he saw Agent Wl ker at the
back door and an individual, whom he believed to be Rodea, on the
ground, face down. Agents Morrison and WAl ker were at the back
door yelling, “Police, cone on out.” At |east 30-45 seconds | ater,
Rodea- Her nandez cane out of the restroom which faced the back
door. Agents Wal ker and Morrison “brought” himout of the nobile
hone.

Agent Morrison then reached into the nobile honme and pushed
open a bedroomdoor that was ajar. He could see individuals hiding
in the closet and under the bed, and yelled for themto exit. They
did so and told the Agents no one renained inside; the Agents
conducted a protective sweep to verify this. Agent Morrison
testified that he had no know edge of |aw enforcenent activity at
the front of the nobile hone before the individuals canme out the
back door.

Agent Silva testified that he was involved in apprehending
Mor al es, who, as noted, had fled when the first Agents arrived. He
testified that Morales |left the front door slightly open and that
Agent Tittle pushed it slightly open to get a better | ook at the

people inside, identified hinself as a police officer, and asked
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themto exit. According to Agent Silva, who was not present at the
time, Agent Tittle saw bundles of marijuana stacked in the |iving
room Agent Silva testified further that the Agents, rather than
t he suspects, opened the back door.

In oral findings at the conclusion of the hearing, the
district court noted the inconsistencies in the testinony, but

noted t hat nmuch of Agent Silva s testinony was hearsay, and that “a
| ot of what he testified to was redeened by way of testinony of
persons who were actually there”. Qur review of the suppression
hearing transcript is consistent with the district court’s view,
the i nconsi stencies are of nmuch | ess concern when consi deri ng Agent
Silva’s testinony that he was involved in the apprehension of
Morales and therefore was not present when Agent Wil ker first
approached the back door.

Based on our review of the record, we conclude that the
district court erred by hol ding that exigent circunstances did not
exi st prior to the Agents approachi ng the nobile hone. Apparently,
the court’s rejection of the Governnment’s contention that Lopez-
Gonzalez’s detection of Investigator R vas was an exigent
circunstance justifying the decision to approach the nobile hone to
seek consent is based on its finding that |Investigator Rivas “was
conducting hinsel f as t hough he was going to physically address the
trailer house before his presence was di scovered”. But, that key
finding is clearly erroneous.

| nvestigator Rivas testified, without contradiction, that he

had not been given any instructions to approach the honme prior to
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being spotted by Lopez-CGonzalez and that he received such
instructions only after he had called Agent Silva to report being
detected. Simlarly, Agent Silva testified that he directed the
Agents to approach the hone only after he spoke with both the
informant and I nvestigator Rivas and | earned that Lopez-Gonzal ez
had detected the surveillance.

The district court did not expressly find that either
I nvestigator Rivas or Agent Silva was not credible or that their
testi nony was untrut hful. (Concerning Agent Silva’'s testinony that
he did not order the approach until after surveillance had been
detected, the primary basis for the appellees’ challenge to the
credibility of this testinony is the Agent’s adm ssion, during
cross-exam nation, that he did not nention the surveillance
detection either in his affidavit in support of the conplaint or in
his testinony at the October 4 prelimnary hearing (six days after
the arrests and seizure). But, on redirect exam nation, the Agent
explained that neither of the appellees were involved in that
prelimnary hearing and that he included information about
| nvestigator Rivas’ surveillance detection notification in his
Cctober 2 report (four days after the arrests and sei zure). Based
on our review of the record, the fact that Agent Silva did not
mention the surveillance detection in these two i nstances does not
di scredit his suppression hearing testinony (and the district court
did not so find).)

After Investigator Rivas saw Lopez- Gonzal ez pass himen route

to neet with Agent Silva, the marijuana and nobney exchange was
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fairly inmnent. Inlight of this, the nere fact that Investi gator
Rivas was putting on his “raid equipnent”, which he described as
only “ny holster with ny gun”, does not support an inference that
he was planning to approach the nobile honme before Lopez- Gonzal ez
made a U-turn and saw him Accordi ngly, Lopez-CGonzal ez’ s detection
of Investigator Rivas’ surveillance was an exigent circunstance
that set in notion the chain of events that foll owed.

Faced with that unplanned and unexpected devel opnent, Agent
Silva did not act unreasonably in deciding to have Agents approach
the nobil e home to seek consent. In light of the length of tine it
woul d have taken to obtain a search warrant, the difficulty of
conducting covert surveillance in the rural, isolated area while
awaiting a warrant, and the fact that the nobile honme occupants
wth the marijuana were expecting Lopez-CGonzalez to return or
contact them shortly (as noted, the site of the neeting Lopez-
Gonzalez left to attend was only 15 mnutes travel tinme fromthe
nmobi | e hone), the Agents had no realistic alternative. The fact
that the nobile home occupants were unaware of surveillance prior
to the Agents’ approach carries little weight, because the Agents
reasonabl y coul d have bel i eved that the occupants woul d soon becone
suspi ci ous when Lopez-CGonzal ez did not return or contact them

As noted, in ruling against exigent circunstances, the
district court found, inter alia, “[t]hat the |arge anount of
marijuana at the [nobile] honme could not have easily been destroyed
or renoved”’. (Enphasi s added.) In light of the fact that the

marij uana was delivered in a mnivan, wei ghed only 459 pounds, and
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took only approximately 15 mnutes to unload and place in the
nmobi | e hone, whether this finding is clearly erroneous is a very
close call (one we need not nmake). For exanple, the m nivan was
parked nearby (only two m nutes away), could have been rel oaded in
approximately the sane tine it took tounload it (only 15 m nutes),
and could have then transported the marijuana to an unknown
| ocation, unl ess apprehended. In other words, a great deal, if not
all, of the marijuana could have been noved or otherw se di sposed
of during the tinme it would have taken to obtain a warrant.

In any event, this finding does not underm ne our exigent
ci rcunst ances concl usi on, because the Agents reasonably coul d have
bel i eved that ot her inportant evidence, such as drug | edgers (which
were found later in the nobile hone), could have been destroyed
during the tinme it wuld have taken to obtain the warrant.
Mor eover, the Agents al so reasonably coul d have believed that the
uni dentified suspects in the nobile honme mght attenpt to escape.

Furt her exigencies devel oped when the Agents approached the
home. One occupant (Morales) fled as soon as the first two Agents
approached and identified thensel ves. The Agents coul d hear ot her
persons running inside the nobile honme, and those persons
di sregarded the Agents’ instructions to exit. Al t hough the
i nformant had not nentioned any weapons to Agent Silva, the Agents
were aware, based on the informant’ s tel ephone call to Agent Silva,
of the presence of a large quantity of marijuana inside the hone.
Agent Silva testified that the Agents were very concerned for their

safety because they did not know how many individuals remained in
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the nobil e hone, and because “in drug deals ... it is not uncommon
for traffickers to carry weapons”. The legitimcy of that concern
i s underscored by our court’s frequent acknow edgnent of this nore
and nore obvious fact; “firearns are ‘tools of the trade’ of those
engaged in illegal drug activities”. United States v. Ranpbs, 71
F.3d 1150, 1158 n.26 (5th Cr. 1995) (internal quotation marks and
citation omtted), cert. denied, __  US |, 116 S. C. 1864
(1996) .

Because t he Agents reasonably feared that the occupants of the
nmobi | e hone m ght be arned, their decision to enter the nobile hone
and conduct a limted protective sweep to secure the prem ses and
ensure their own safety was not unreasonable. See R co, 51 F. 3d at
501 (citing with approval district court’s observation that, “if
you are standing around in the front yard arresting people in the
driveway, you need to make sure that there is not assistance to him
by people in other parts of the prem ses”).

In sum the societal costs of obtaining a warrant under these
circunstances -- including the risk of l|oss of evidence, of
crimnal suspects escaping, and, especially, of danger to |aw
enforcenent officers attenpting to conduct surveillance of a nobile
home containing nearly 500 pounds of marijuana and an unknown
nunmber of wunidentified suspects in an isolated area -- far
“out wei gh the reasons for prior recourse to a neutral nmagistrate”.

See Arkansas v. Sanders, 442 U.S. at 759.



B.

Needl ess to say, the exigent circunstances exception does not
apply if the Governnent created or “nmanufactured” the exigency.
Rico, 51 F.3d at 502. “We distinguish between cases where exigent
circunstances arise naturally during a delay in obtaining a warrant
and those where officers have deliberately created the exigent
ci rcunst ances.” | d. “I'n  determ ning whether the exigent
ci rcunst ances were manufactured by the agents, we ... nust consi der
not only the notivation of the police in creating the exigency but
al so the reasonabl eness and propriety of the investigative tactics
that generated the exigency.” |d. (internal quotation marks and
citation omtted).

1.

“Qur first concern in analyzing a claim of a manufactured
exigency is whether agents could have obtained a search warrant
prior to the devel opnent of the exigent circunstances upon which
they relied.” 1d. (internal quotation marks and citation omtted).
At the very earliest, if then, Agent Silva coul d not have sought to
obtain a warrant until 2:05 p.m (when surveillance units reported
that a mnivan had arrived at the nobile hone). Moreover, he did
not receive confirmation of the marijuana delivery until 2:20 p. m
The fact that the Agent did not seek to obtain a warrant at 2: 05 or
2:20 p.m does not invalidate his reliance on the exigent
ci rcunst ances that devel oped thereafter.

It is “axiomatic that agents are not required to obtain a

search warrant as soon as it is practicable to do so.” United
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States v. Webster, 750 F.2d 307, 327 (5th Cr. 1984), cert. denied,
471 U. S. 1106 (1985). Agents “conducting an ongoi ng i nvestigation
do not need to obtain a warrant at the first opportunity. | f
exigencies arise before agents can obtain a warrant, they can
justifiably act.” United States v. Richard, 994 F. 2d 244, 248 (5th
Cr. 1993). Moreover, because Agent Silva never intended to
conduct the transaction at the nobile home, but instead intended
for the marijuana to be delivered to himat another |ocation, he
was of the opinion that he had no reason then to seek a warrant for
t he nobi |l e hone.

In any event, it woul d have been i npossi ble for Agent Silvato
have obtai ned a warrant prior to when exigent circunstances arose.
It was only shortly after the marijuana delivery (approximately ten
m nutes) that Lopez-Gonzal ez detected surveillance (approxi mately
2:30 p.m), when en route to neet with Agent Silva to finalize the
plans for the noney and nmarijuana exchange. There was
uncontradi cted testinony at the suppression hearing that it would
have taken the Agents at | east three hours to obtain a warrant, far
| onger than the 25 mnutes that el apsed between when the m nivan
was seen arriving at the nobile home and when Lopez-Gonzal ez
spotted Investigator Rivas, and even |longer than the ten m nutes
t hat el apsed bet ween when the i nformant confirnmed delivery and when
the surveillance was detected.

Nor was it feasible for the Agents to maintain covert
surveillance of the hone after Lopez-CGonzal ez was arrested, while

awaiting a warrant. As noted, Agent Silva testified that the
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nmobi | e hone occupants were expecting Lopez-CGonzalez to either
return or telephone them shortly, because the transaction was
supposed to take place soon after he net with Lopez-CGonzal ez and
the informant. Lopez- Gonzalez’s detection of surveillance
necessitated his arrest and prevented himfromeither returning to
the hone or contacting the occupants. The Agents reasonably could
have believed that, if they waited to obtain a warrant, it would
j eopardi ze their ability to apprehend the uni dentified occupants of
t he nobi |l e honme and recover all the evidence. See United States v.
Riley, 968 F.2d at 425. And, as discussed, the isolated | ocation
of the nobile home, with little cover, made it difficult, if not
i npossi ble, for the Agents to maintain covert surveillance for the
three hours it would have taken to obtain a warrant. |In short, the
Agents’ actions were reasonable responses, to say the least, to
rapidly unfol ding devel opnents in an ongoing narcotics
investigation in which it was known where a |arge anount of
marijuana was | ocated. See United States v. Hultgren, 713 F. 2d 79,
87 (5th Cr. 1983) (“the fluidity of an ongoing investigation of
the distribution of narcotics nmakes the obtaining of an adequate
search warrant nore difficult to tine in the flow of events”).
2.

Having determined that there was insufficient tinme within
which to obtain a warrant prior to the occurrence of the events
that gave rise to the exigency, “we next consider whether the
agents thensel ves neverthel ess created the urgent situation by the

use of unreasonable |aw enforcement tactics.” Rico, 51 F.3d at
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503. As stated, exigent circunstances began to devel op when Lopez-
Gonzal ez detected surveillance. |Investigator Rivas did not engage
i n unreasonabl e | aw enforcenent tactics when he pulled over to the
side of the road, obtained his gun and holster fromthe trunk, and
put them on. He had just passed the informant’s car, which was
headed in the opposite direction to neet Agent Silva in MAIIen,
and had no reason to anticipate that the informant woul d nake a U
turn and return to the | ocati on where he had pulled off the road.
| nasnuch as the consummation of the marijuana transaction was
immnent, it was not unreasonable for the Investigator to obtain
hi s weapon and hol ster to prepare for any eventuality.

As stated in Rico, “[t]he governnent cannot rely on exigent
ci rcunst ances to excuse a warrantl ess entry to conduct a protective
sweep if the circunstances and thus the sweep were nmade necessary
by the law enforcenent officers’ decision to abandon a covert
surveill ance and confront the suspects w thout any justification
what soever.” Rico, 51 F.3d at 505 (enphasis added). Here, the
Agents did not decide to abandon covert surveillance “w thout any
justification whatsoever”; far from it. Their decision was
justified -- indeed, mandated -- by the unplanned, unforeseeable
detection of surveillance by Lopez- Gonzal ez.

L1,

Accordingly, the district court erred by finding that the
Agents created the exigent circunstances and by, as a result,
suppressing the evidence seized and Rodea’s statenents. (This

concl usi on nakes it unnecessary for us to address the Governnent’s
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alternative contention that Rodea was arrested lawfully w thout a
warrant, and that the protective sweep that foll owed his arrest was
valid.) Therefore, the order granting the notions to suppress is

REVERSED, and the case is REMANDED to the district court for

further proceedings.
REVERSED and REMANDED



