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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-31151

BEVERLY SUSI E WYNN and LAWRENCE WYNN,
Pl ai ntiffs-Appellants,
vVer sus
WASHI NGTON NATI ONAL | NSURANCE COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

Septenber 9, 1997
Bef ore W SDOM DUHE, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue is LA Rev. STAT. AW. § 22:215.12, which, for
hospital, health, or nedical expense insurance policies issued
after 1992, prohibits denial or limtation of “benefits for a
covered i ndividual for |osses due to a pre-existing condition [that
were] incurred nore than twel ve nonths followi ng the effective date
of the individual’s coverage”. Beverly and Lawence Wnn appeal a
summary judgnment granted Washi ngton National |nsurance Conpany on
the Wnns' claim that they were entitled to health insurance
benefits for her back surgery. Washington National denied coverage

on the basis of an exclusion in the Wnns’ policy. W AFFIRM



l.

In early February 1993, the Wnns signed an application for
group maj or nedi cal expenses coverage under a policy of insurance
i ssued by Washington National to the Washington National Major
Medi cal Trust. Wth respect to Beverly Wnn, the Wnns answered
“yes” to the follow ng “Health Question” on the application:

Wthin the past 5 years, has any person
to be covered: (a) consulted, been exam ned or
treated by any physician, chi ropractor,

psychol ogi st , or ot her heal t h care
practitioner?

(1) Was the exam consultation or
treatment pronpted by conplaints or synptons?

Later in the application, the Wnns expl ai ned that Beverly Wnn had
pul l ed a muscle in her back in Septenber 1992.

Washi ngton National determned that it could not underwite
the coverage as the Wnns requested, but could offer nodified
coverage for Beverly Wnn with a rider for disorders of the spine.
Coverage was conditioned on the Wnns signing the follow ng
“Exception Endorsenent”:

No benefits wll be paid under this
certificate of insurance, or under any rider
or anmendnent thereto, for disability, |loss or
expense resulting fromor caused by any injury
to or disease or disorder of the spine or
spinal region, fractures and cancer excepted,
suffered by Beverly S. Wnn.
The Wnns signed the endorsenment and received their insurance
certificate in March 1993.
The policy also contained the followng pre-existing

conditions limtation:



The Policy does not cover charges
incurred by a Covered Person during the first
24 nonths after his or her coverage becane
effective, if +those charges are incurred
because of a pre-existing condition that was
not disclosed in the application for his or
her coverage. The Policy does not cover any
charges due to a condition that is excluded by
name or specific description even after that
24-nont h peri od.

(Enphasi s added.)

Approxi mately two years after the certificate was issued,
Beverly Wnn had treatnent, including surgery, on a cervical disc,
resulting in nedical charges of alnpost $35, 000. Washi ngt on
Nat i onal deni ed coverage pursuant to the exclusion endorsenent.

The Wnns filed this action against Washington National in
| ate 1995, claimng that they were entitled to benefits because the
condition requiring Beverly Wnn's surgery was not a pre-existing
condition. In the alternative, they clained that, if the surgery
was the result of such a condition, the earlier-referenced LA REev.
STAT. ANN. 8§ 22:215.12 (West 1995 & Supp. 1997) prohibits Washi ngt on
Nati onal from denying coverage for |osses, due to a pre-existing
condition, which are incurred nore than 12 nonths after the
effective date of coverage (March 1993). The Wnns al so sought
statutory penalties under LA Rev. STAT. ANN. 8§ 22:657 (West 1995)
for the denial of their claim for benefits wthout just and
reasonabl e grounds.

Washi ngt on Nati onal renoved t he case on diversity grounds, and
cross-notions for summary judgnent were filed. The district court
granted Washington National’'s notion, concluding that the

endorsenent and the pre-existing conditions limtation are
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separate, unrel ated provisions. Consequently, the endorsenent was
not governed by (and did not run afoul of) § 22:215.12 and instead
constituted an i ndependent basis on which to exclude coverage.
1.
W review a sunmary judgnent de novo, applying the sane
standard as the district court. See, e.g., Bodenheiner v. PPG
Indus., Inc., 5 F.3d 955, 956 (5th Gr. 1993). Such judgnment is

appropriate where thereis no material fact issue and the novant is

entitled to judgnent as a matter of law. I1d.; see FED. R CQv. P
56(c). In making this determnation, we are to draw al
justifiable inferences in favor of the nonnovant. 1d. O course,

because the district court had subject matter jurisdiction based on
diversity of citizenship, Louisiana s substantive | aw applies. See
Erie RR Co. v. Tonpkins, 304 US. 64 (1938).
A
Section 22:215.12 states in part:
Any hospital, health, or nedical expense
i nsurance policy ... which is delivered or
i ssued for delivery in [Louisiana] on or after
January 1, 1993, shall not deny, exclude, or
limt benefits for a covered individual for
| osses due to a preexisting condition incurred
more than twelve nonths followng the
effective date of t he i ndi vi dual " s
coverage. ...
According to the Wnns, this section prohibits Washi ngt on Nati onal
fromdenyi ng coverage for Beverly Wnn's surgery, which took place
nmore than a year after issuance of the policy.
The Wnns concede “that the endorsenent was added to the

policy in order to wite policies for the Wnns”; but, they



mai ntai n, nevertheless, that there is a material fact issue as to
whet her the endorsenent is sinply a nethod of excluding coverage
for a pre-existing condition. They point, inter alia, to the
af fidavit of Washington National’s chief underwiter, which states,
“The exclusion for Ms. Wnn was placed on the Certificate because
of a back disorder.”

Along this |ine, the Wnns assert that, if Washi ngt on Nati onal
is able to wite exclusion endorsenents in this manner, it can then
rely on such endorsenents to exclude coverage for those pre-
existing conditions that are disclosed on insurance applications
(such as Beverly Wnn's prior back injury), and rely on the pre-
existing conditions limtation in the policy to deny coverage for
t hose condi tions not disclosed on the policy, thereby circunventing
t he purpose behind 8§ 22:215.12.

Washi ngt on Nati onal responds that it, as an i nsurance conpany,
is freetolimt its liability in any manner, absent a statute or
public policy to the contrary. It maintains that the exception
endor senment does not violate 8§ 22:215.12 because coverage was not
denied the Wnns on the basis of the pre-existing conditions
limtation in the policy. According to Washington National, the
section affects only such Ilimtations and does not affect
endorsenments such as the one at issue. Also, it asserts that no
record evidence supports the Wnns’ suggestion that it will wite
simlar endorsenents every tine an individual discloses a pre-

exi sting condition on an application.



The section was enacted in 1992; there is little case |aw
interpretingit. The only reported case that di scusses the section
is not on point. See Rabalais v. Louisiana Health Serv. and | ndem
Co., 671 So. 2d 7 (La. C. App. 1996).

An exception endorsenent is qualitatively different from a
pre-existing conditions limtation. As noted, an insurer in
Louisianais freetolimt its liability “just as individuals may”.
Sargent v. Louisiana Health Serv. & Indem Co., 550 So. 2d 843, 845
(La. C. App. 1989); see Perault v. Tine Ins. Co., 633 So. 2d 263,
267 (La. C. App. 1993). dear and unanbi guous i nsurance contract
provisions to that end are given effect. |Id.

The exception endorsenent clearly and unanbi guously |limted
Washi ngton National’s liability for |osses sustained by Beverly
Wnn occurring fromdi sorders of the spine. As the district court
noted, nothing in the exception endorsenent suggests that it is an
extension of the policy's pre-existing conditions limtation.
Rather, it is a separate and independent limtation on liability
that the Wnns signed of their own accord as a condition to
recei ving insurance. |ndeed, Washi ngton National would have been
entitled to refuse to insure the Wnns if they had not signed the
exception endorsenent. See Sargent, 550 So. 2d at 845.

The pre-existing conditions limtation operates separately and
i ndependently fromthe exception endorsenent because it applies to
conditions for which an endorsenent has not been witten and/or
whi ch were not disclosed on the application. That the limtation

can operate independently of the endorsenent is borne out by the



fact that, in their sunmary judgnent papers, the Wnns contended
that Beverly Wnn's back surgery was not due to a pre-existing
condition. They submtted an affidavit froma neurosurgeon to that
effect. Thus, the endorsenent does not operate to deny coverage
for pre-existing conditions; rather, as witten, it excludes
coverage for “any injury to or di sease, or disorder of the spine or
spinal region, fractures and cancer excepted”, regardless of the
source or when incurred.

In addition, as Washington National correctly observes, the
W/nns have not produced any summary judgnent evidence to support
their claim that, in order to avoid the reach of § 22:215.12,
Washi ngton National consistently uses simlar endorsenents to
exclude coverage for pre-existing conditions revealed on an
application. Consequently, there is no genuine issue of fact as to
whet her the endorsenment is an “extension” of the pre-existing
conditions limtation. On this record, it is not.

B

Because we affirm the summary judgnent on these grounds, we
need not address whether the Wnns assigned their clains.
Li kewi se, their claim for statutory penalties under § 22:657 is
noot .

L1,
The judgnent of the district court is

AFFI RVED.



