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Before SM TH, DUHE and BARKSDALE, Circuit Judges.
PER CURI AM
Appel lant, Mtsui & Conpany (USA), Inc. ("Mtsui"), appeals

di sm ssal of its cargo damage cl ai magai nst Euro-Baltic Lines, Inc.

("Euro"). The district court correctly enforced the
forum sel ection clause in the bill of |ading covering the shipnent.
We affirm

FACTS:

Mtsui's cargo of steel was damaged in transit fromRussia to
New O | eans aboard the MV M RA chartered by Euro. The cargo was
carried pursuant to a bill of lading which Mtsui received after
the cargo was | oaded, not having negotiated the terns contai ned
t herein. The bill of lading contained both a forumselection
clause, providing that all disputes be adjudicated in London,
Engl and, and a choi ce-of -l aw provi sion, stating that if the bill of
| adi ng covered the transportation of goods to or fromthe United
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States, the Carriage of Goods by Sea Act ("COGSA") would control.

M tsui sued Euro and the MV MRA for the damage to its cargo.
Mtsui later amended its suit to nane two additional defendants,
Atlantic Arcturus, Inc., and Reederei Horst Zeppenfeld GrbH & Co.,
KH, the owners and managers of the M RA

Euro noved to dismss on the basis of the forumselection
clause in the bill of Iading. The district court granted the
nmotion, dismssed Mtsui's lawsuit, and entered judgnent in favor
of Euro, determning that the forumselection clause was
enforceable pursuant to recent Suprene Court precedent. On
Mtsui's nmotion, the district court subsequently vacated its
j udgnent and once again dismssed Mtsui's claimagai nst Euro. The
court further provided Mtsui with one hundred and twenty days
after final judgnent within which to file suit in London, and
certified the appeal under Rule 54(b).! Mtsui appeal ed.

DI SCUSSI ON:

We agree with those circuits that have addressed the issue
that the enforceability of a forumselection or arbitration clause
is a question of law which is reviewed de novo. See, e.g., Shel
v. RW Sturge, Ltd., 55 F.3d 1227, 1229 (6th Cr.1995); Hugel v.
Corp. of Lloyd's, 999 F.2d 206, 207 (7th Cir.1993); Riley v.
Kingsley Underwiting Agencies, Ltd., 969 F.2d 953, 956 (10th
Cir.1992). The Suprene Court has consistently held forum sel ection

and choice-of -1 aw cl auses presunptively valid. Vimar Seguros V.

The court then ordered that Mtsui's case against the
remai ni ng def endants be adm ni stratively cl osed pendi ng t he out cone
of this appeal.



Reaseguros, S. A v. MV SKY REEFER, --- US ----, ----, 115 S . C
2322, 2329, 132 L.Ed.2d 462 (1995) (foreign arbitration clause);
Carni val Cruise Lines, Inc. v. Shute, 499 U S. 585, 595, 111 S. O
1522, 1528, 113 L. Ed. 2d 622 (1991); M S BREMEN v. Zapata O f-Shore
Co., 407 U. S 1, 15, 92 S. . 1907, 1916, 32 L.Ed.2d 513 (1972);
see also Kevlin Serv., Inc. v. Lexington State Bank, 46 F. 3d 13, 15
(5th Cr.1995). The Court in BREMEN articulated the policy
underlying the presunptive validity of these cl auses:
The expansi on of Anerican business and i ndustry will hardly be
encouraged i f, notw thstandi ng sol enm contracts, we insist on
a parochi al concept that all disputes nust be resol ved under
our laws and in our courts.... W cannot have trade and
comerce inworld markets and i nternati onal waters excl usively
on our terns, governed by our laws, and resolved in our
courts.
407 U.S. at 9, 92 S.Ct. at 1913. The Suprene Court has therefore
instructed Anmerican courts to enforce such clauses in the interests
of international comty and out of deference to the integrity and
proficiency of foreign courts. Mtsubishi Mtors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U S. 614, 629, 105 S.C. 3346, 3355,
87 L.Ed.2d 444 (1985).

The presunption of validity nmay be overcone, however, by a
showi ng that the clause is "unreasonabl e under the circunstances."
BREMEN, 407 U. S. at 10, 92 S.C. at 1913. The burden of proving
unr easonabl eness i s a heavy one, carried only by a show ng that the
clause results from fraud or overreaching, that it violates a
strong public policy, or that enforcenent of the clause deprives

the plaintiff of his day in court. 1d. at 12-13, 15, 18, 92 S. C
at 1914-15, 1916, 1917-18.



Mtsui seeks to overcone the presunption of validity and to
have the foreign forumselection clause in the bill of [|ading
i nval i dated by arguing that: (1) the clause contravenes 8 3(8) of
the COGSA; (2) the bill of lading is a contract of adhesion and
the clause should not be enforced because it was not freely
negoti ated; and (3) the doctrine of forumnon conveni ens dictates
the matter be tried in the forum where the cargo was di scharged
because to be forced totry the matter in England woul d effectively
extinguish Mtsui's claim These are essentially the sane
argunents raised by the appellant and ultimately rejected by the
Suprene Court in SKY REEFER. See --- U S at ----, 115 S.Ct. at
2324.

Mtsui correctly points out that, before SKY REEFER, federal
courts wthout exception invalidated foreign forumselection
cl auses under 8 3(8) of COGSA.2 See, e.g., Conklin & Garrett, Ltd.
v. MV FINNROCSE, 826 F.2d 1441 (5th Cir.1987). The |eadi ng case
for invalidation was |Indussa Corp. v. S.S. RANBORG which held a
foreign forumselection clause invalid wunder COGSA because
litigating in a foreign forum put a "high hurdle" in the way of
enforcing liability against shipowners or carriers via increased
i nconveni ence and cost and, therefore, effectively |[|essened
liability within the neaning of 8§ 3(8). 377 F.2d 200, 203 (2nd

Cir.1967) (en banc). Mtsui relies heavily on Indussa and its

2That provision states that any contractual provision which
seeks to limt a shipowner's or carrier's liability for damage or
| oss to goods caused by negligence or fault is void. 46 US. C
app. 8 1303(8).



progeny.

Both I ndussa 's rational e and hol ding were, however, rejected
by the Suprenme Court in SKY REEFER, which specifically held that
foreign arbitration clauses are valid under 8 3(8). --- U S at --
--, 115 S. . at 2326-27 ("[We cannot endorse the reasoning or the
conclusion of the Indussa rule itself"). The Court agreed that 8§
3 of COGSA established clear duties which could not be abrogated by
contract, i.e., liability which could not be |[|essened, but
di stingui shed these fromthe nmechanisns for enforcenent of those
duties. Id. at ----, 115 S .. at 2327. It therefore concl uded
that, because the clause at issue concerned only the neans of
enforcing the carrier liability, the clause was enforceable. |d.
A foreign arbitration clause involves not a question of liability
but of where it wll be enforced and, as such, is valid under
COGSA. | d.

Mtsui seeks to escape the application of SKY REEFER by
arguing that 1its holding should be restricted to foreign
arbitration clauses only, not to foreign forumsel ection cl auses.
However, "foreign arbitration clauses are but a subset of foreign
forumsel ection clauses in general...." SKY REEFER, --- U S. at --
--, 115 S .. at 2326; Scherk v. Al berto-Culver Co., 417 U. S. 506,
519, 94 S. . 2449, 2457, 41 L.Ed.2d 270 (1974). The SKY REEFER
Court did not restrict its holding to arbitration clauses only, as
the majority opinion nakes clear: "nothing in [8 3(8) ] suggests
that the statute prevents the parties fromagreeing to enforce [the

obligations inposed by COGSA] in a particular forum" SKY REEFER



--- US at ----, 115 S . C. at 2327. (enphasis added). Even

Justice Stevens acknow edged in his dissent:

O course, the objectionable feature in the instant bill of
lading is a foreign arbitration clause, not a foreign forum
sel ection cl ause. But this distinction is of little
i nportance; in relevant aspects, there is little difference
between the two.... The majority's reasoning ... thus
presumably covers forum selection <clauses as well as

arbitration.
SKY REEFER, --- U. S at ---- n. 7, 115 S . C. at 2334 n. 7 (Stevens,
J., dissenting). Thus, Mtsui's attenpt to distinguish SKY REEFER
must fail.3

Mtsui next argues that the bill of lading is a contract of
adhesi on which it did not negotiate and which therefore should not
bind it. In response, Euro points out that the forumselection
provision is not uncommon in bills of |ading, and thus shoul d have
been anticipated by Mtsui, a sophisticated international
shi pper/consignee well-versed in this type of transaction.

Irrespective of this fact, the district court did not err in

determning that, by filing a |l awsuit for damages under the bill of
| ading, Mtsui has accepted the terns of the bill of |ading,
including the unnegotiated forum selection clause. Al Pac.

Trading, Inc. v. MV HANJIN YOSU, 7 F.3d 1427, 1432 (9th G r.1993),
cert. denied, 510 U S 1194, 114 S C. 1301, 127 L.Ed.2d 653
(1994); Kanematsu Corp. v. MV GRETCHEN W 897 F. Supp. 1314, 1317
(D.Or.1995). Accordingly, Mtsui is bound by the bill of |ading.

SEuro simlarly points out that, because the Indussa rule
whi ch was disavowed by the SKY REEFER Court involved a foreign
forumsel ection clause rather than an arbitration clause, the
Court's decision inplicitly applies to forumsel ection clauses as
wel | .



Mtsui additionally contends that the forumsel ection cl ause
is inconsistent with the choice-of-law clause providing for the
application of COGSA for goods traveling to U S. ports. I n
essence, Mtsui argues it isillogical torequire foreign courtsto
apply Anerican | aw, so the cl auses read together nust actual ly nean
di sputes arising in Anerican ports will be adjudicated in Arerican
courts applying COGSA, and foreign trade wll be adjudicated in
English courts under English law. 1d.

There is no inconsistency in these provisions. As the
district court <concluded, the two clauses are not nutually
excl usi ve: “if the bill of lading does require that COGSA be
applied to this dispute, such an agreenent is not inconsistent with
the requirenent that this dispute be determ ned by the H gh Court
in London."* (internal quotations onmtted).

At bottom Mtsui's argunent is based on the principle of
forum non conveniens. It maintains that the relevant information
and witnesses are |l ocated al nbst exclusively in the United States
hence litigation in England will be so i nconveni ent and costly that

Mtsui's claimwoul d effectively be extingui shed by enforcenent of

“As an extension of this argunent, Mtsui urges that the SKY
REEFER Court held as it did only because it retained jurisdiction
over review of the foreign arbitrator's decision. Mtsui m sreads
SKY REEFER. I n that case, the petitioner sought invalidation of a
forumarbitration clause partially because there was no guarant ee
that the Japanese arbitrator would apply COGSA. There was
therefore the risk that the application of Japanese |aw would
"l essen liability" in contravention of the dictates of COGSA §
3(8). --- US at ---- - ---- 115 S .. at 2329-30. In the
instant case, there is no such risk since the parties have
contractually agreed COGSA wll apply to the nerits of Mtsui's
claim



the clause and it should therefore be invalidated on public policy
gr ounds.

As the district court noted, this case does not involve a
| ocal dispute between two Anerican corporations. Rat her, both
parties are international corporations involved in the gl obal
transportation of goods. Id. The international character of the
parties and the transaction prohibits American parochialism See
BREMEN, 407 U.S. at 9, 92 S. . at 1912-13. | ncreased cost and
i nconveni ence are insufficient reasons to invalidate foreign
forumsel ection or arbitration cl auses. See, e.g., SKY REEFER, ---
us at ---- - ----, 115 S.C. at 2327-28; Carnival Cruise Lines,
499 U. S. at 603, 111 S. . at 1532. Consequently, the district
court did not err in enforcing the foreign forumsel ection cl ause
and dismssing Mtsui's claimagai nst Euro.

AFFI RVED.



