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District of Louisiana.

Before DAVIS, EMLIO M GARZA and STEWART, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

Appel l ants, all previously enpl oyed by the grocery store chain
Del chanps, Inc. in and around Lake Charles, Louisiana, filed the
current class action lawsuit, alleging Delchanps violated the
Worker's Adjustnent Retraining and Notification Act ("WARN'), 29
U S C 88 2101-2109 (1994), by failing to provide themw th sixty
days notice prior to Delchanps' closing of its three area stores.
The district court granted sunmmary judgnent in favor of Del chanps,
concl udi ng that Del chanps' three Lake Charl es-area stores did not
constitute a "single site of enpl oynent” under WARN and, therefore,

that the stores did not enploy enough workers to conme within the



scope of the Act. We affirm
l.

In the six nonths preceding February 17, 1985, Del chanps
opened three grocery stores in the greater Lake Charles area. Al
of the stores were |located in Cal casieu Parish, Louisiana, two in
the city of Lake Charles and the other in nearby Sul phur,
Loui si ana. The three stores were located within approxinmtely
twelve mles of each other and all had the sane 33, 387 square foot
floor plan. Shortly after the three Lake Charl es-area stores were
opened, Delchanps initiated a coordinated six-nonth advertising
canpaign for the stores in the | ocal paper.

Summary judgnent evidence established that approximtely
twenty-seven enployees, out of a total of eighty-eight persons
enpl oyed by the three stores over a ten-year period, had been
permanently transferred between stores on at |east one occasion.
Sone ei ghteen enpl oyees had been tenporarily transferred between
stores during the thirty-one weeks preceding the closures as a
result of loss of an enpl oyee, enployee sickness or vacation, or
simlar enploynent needs. Simlarly, limted transfers of
i nventory between the three stores were not unconmon. The evi dence
established that Delchanps would occasionally transfer sone
i nventory between the stores whenever necessary to assist with a
tenporary shortage in one of the stores.

However, further summary judgnment evidence established that
each store prepared its own weekly sales report; had its own
profit/loss statenents; determned its own product needs and

placed its own resupply orders; had its own managenent staff



(except for the two nonths preceding the closures when the stores
shared a common store nmanager); had its own payroll and nai ntai ned
its own enployees; and hired, fired, and disciplined its own
wor ker s. Del chanps also made sure that whenever an enpl oyee
transfer occurred, the transferring enployee's pay cane fromthe
tenporary pl ace of enpl oynent, rather than fromthe enpl oyee's base
store. Simlarly, Delchanps carefully kept track of all inventory
transfers and nade sure that such inventory was either carried on
the books of the receiving store or traded in exchange for other
mer chandi se.

On February 14, 1995, as part of a larger reduction brought on
by declining sales and profits, Del chanps announced its intent to
close its three Lake Charles-area stores by the end of the nonth.
The stores were closed on February 28, 1995. Enpl oyees of the Lake
Char| es-area stores who did not accept Del chanps offer to transfer
to other stores were discharged.

On May 4, 1995, appellants filed the present |awsuit. The
district court granted sunmary judgnent in favor of Del chanps. The
primary issue the court considered was whether the three Lake
Charl es-area stores constituted a "single site of enploynent" as
defined by WARN and applicable Departnent of Labor ("DOL")
regul ations. The court concl uded that under the DOL's regul ati ons,
the stores could not be considered a single site of enploynent.
Because none of the individual stores enployed the statutory
m nimumof fifty full-tinme enployees, the district court held that
WARN does not apply to the closings. Appellants tinely appeal ed.

1.



A
We review the district court's grant of sunmmary judgnment de
novo. Carpenters District Council of New Oleans & Vicinity v.
Dillard Dept. Stores, Inc., 15 F.3d 1275, 1281 (5th Cr.), cert.
denied, --- U S ----, 115 S. C. 933, 130 L.Ed.2d 879 (1994); FDIC
v. Myers, 955 F.2d 348, 349 (5th G r.1992). The issue of whether
multiple work | ocations constitute a "single site of enploynent”
under WARN is a mxed question of law and fact. Wllians v.
Phillips PetroleumCo., 23 F.3d 930, 934 (5th Gr.), cert. denied,
--- US ----, 115 S.Ct. 582, 130 L. Ed. 2d 497 (1994). Accordingly,
we review the district court's application of I|aw de novo,
Carpenters District Council, 15 F.3d at 1281, United States v.
Long, 996 F.2d 731, 732 (5th G r.1993), while review ng the court's
findings of facts for clear error. Carpenters District Council, 15

F.3d at 1281; Fed.R Cv.P. 52(a).

B.

WARN r equi res covered enployers to notify "affected enpl oyees™
of a "mass layoff." "Affected enpl oyees" are defined as "enpl oyees
who may reasonably be expected to experience an enpl oynent | oss as
a consequence of a proposed plant closing or mass |ayoff by their
enployer."” 29 U S.C. § 2101(a)(5). A "mass layoff" includes any
enpl oynent loss at a single site of enploynment which involves
one-third of the enployees at that site and at |least fifty
enpl oyees, or alternatively, at |east five hundred enpl oyees. 29
US C § 2101(a)(3). Wen such a layoff occurs, the enpl oyer nust
provide at least sixty days witten notice to each affected

enpl oyee and notify various state and l|ocal officials of the



i npendi ng | ayoff. 29 U S. C § 2102. An enpl oyer who fails to
provi de such notice is |liable for back pay, |ost benefits, civil
penalties, and attorneys fees. 29 U S . C § 2104.

Whil e WARN does not specifically define what constitutes a
single site of enploynent, the DCL regulations do. These
regul ations provide in relevant part:

(3) Separate buildings or areas which are not directly connected or
in imediate proximty may be considered a single site of
enploynent if they are in reasonable geographic proximty,
used for the same purpose, and share the sane staff and
equi pnent. An exanple is an enpl oyer who manages a nunber of
war ehouses in an area but who regularly shifts or rotates the
sane enpl oyees fromone building to another.

(4) Non-contiguous sites in the sane geographic area which do not
share the sane staff or operational purpose should not be
considered a single site. For exanple, assenbly plants which
are | ocated on opposite sides of town and whi ch are nmanaged by
a single enployer may be considered separate sites if they
enpl oy di fferent workers.

20 CF.R 8 639.3(i) (1996) (enphasis added). Moreover, the DOL

made clear in its analysis of its inplenenting regulations that

"[t]he general rule is that separate facilities are separate

sites." 54 Fed.Reg. T 16,050 (April 21, 1989). The DOL further

added that exceptions to the general rule are "narrow' and limted
to cases where geographically distinct sites have an "inextricable
oper ati onal purpose.™ ld. at § 16, 049. As we observed in

Wllians, "[t]he regulations indicate that two plants across town

Wil rarely be considered a single site for purposes of a nmss

layoff." WIlians, 23 F.3d at 934.

Based on the DOL's regul ati ons and our case | aw, we concl ude
that separate facilities are only to be treated as a single site of
enploynent if all three factors identified in the regulations are

met, nanely: 1) the separate facilities are in "reasonable



geographic proximty" of one another; 2) they are "used for the
sane purpose”; 3) and they "share the sane staff and equi pnent."
20 CF.R 8 639.3(i)(3). Any other reading would be inconsistent
with the plain | anguage of the regul ation.

Because we agree with the district court that the three stores
did not share the sane staff or equi pnent, we need not address the
other factors and express no view on the district court's
resolution of these issues. W w il consider separately the
questions of whether the three Del chanps stores shared the sane
staff or equi pnent.

C.

Appel | ants have adduced evi dence that roughly 30 percent of
full-time enployees at the Lake Charles-area stores had been
permanently transferred between stores at |east once during a
ten-year period. There is also evidence that in the thirty-one
weeks | eading up to the closures, roughly 20 percent of the total
enpl oyees of the three stores had been transferred on a tenporary
basis to assist with tenporary enploynent shortages in other
stores. Such tenporary transfers appear to have been of short
duration, ranging between a few hours to, in at | east one instance,
just over six weeks.

However, uncontroverted summary judgnent evi dence established
that each of the stores enployed and controlled its own workforce
and that at no tinme did the stores enploy workers in common. To
the contrary, the record establishes that Del chanps took pains to
ensure that any transferred enployee was paid by the tenporary

store, rather than the enployee's base store. |In short, there is



sinply no evidence that the stores routinely shifted the "sane
enpl oyees" between the sites.

Even assumng these transfers constitute "sharing"” of
enpl oyees as envisioned by the regulations, the relatively snall
nunber of these transfers suggest that they do not rise to a
sufficient level to consider the stores a single site of
enpl oynent . The regulations strongly suggest that WARN only
applies if an enployer "regularly shifts or rotates the sane
enpl oyees fromone building to another.” 20 CF.R 8 639.3(1)(3).
In other words, occasional intermngling of various enployees is
insufficient to place an enployer within the act's coverage. See,
e.g., Frymre v. Ampex Corp., 61 F.3d 757, 767 (10th G r.1995)
("[E] ven assum ng transfers did occur frequently, we cannot equate
this phenonenon with the "shifting,' "rotating' or even "sharing
of enpl oyees that defines a non-"separate' workforce.") (citations
omtted); R fkin v. MDonnell Douglas Corp., 78 F.3d 1277, 1281
(8th Cr.1996) ("[Occasional transfers of enployees and office
equi pnent ... does not establish the necessary connection between
| ocations to constitute a single site.") Hooper v. Pol ychrone,
Inc., 916 F. Supp. 1111, 1117 (D. Kan. 1996) ("[E]ven assum ng that a
significant nunber of enployees of either facility spent a portion
of their tinme at the other facility, we cannot equate this periodic
occurrence with the "shifting,' "rotating' or even "sharing' of
enpl oyees of a non-"separate' workforce....").

The regul ations al so state by way of exanple that facilities
| ocated on opposite sides of a town should be considered separate

sites of enploynent if they enploy "different workers." 20 C F. R



8§ 639.3(i)(4). Here, it is undisputed that nearly 70 percent of
the total conbined workers of the three stores over a ten year
peri od were never permanently transferred between stores. An even
greater nunber were never transferred on a tenporary basis.
Conmbi ned with the fact that no enpl oyee was ever paid at one store
for work performed at another, these nunbers convince us that each
Del chanps store enpl oyed "di fferent workers" within the neani ng of
the DOL's regqgul ati ons.
D.

The sanme conclusion applies to appellants' clains that the
stores routinely shared equipnent. The only piece of equipnent
appel | ants have pointed to as bei ng used comonly between the three
stores is a single pressure washer. Appel lants also point to
several instances where produce or other inventory was transferred
bet ween stores when one store had a need and the other a surplus.
Even assumng these occasional transfers of inventory are
significant for purposes of the regul ations, the record establishes
that these transfers were either closely docunented and accounted
for on each store's separate books, or the inventory was traded for
ot her nerchandi se. See, &e.g., Rfkin, 78 F.3d at 1281
("[Q ccasional transfers of enployees and of fi ce equi pnent bet ween
the different sites ... does not establish the necessary connecti on
between locations to constitute a "single site.' There is no
evidence that enployees and equipnent are regularly shared as
opposed to occasionally transferred."); Hooper, 916 F. Supp. at
1117 ("[We do not believe that the use of isolated pieces of

equi pnent ... mandates a determ nation of "single site' status.").



Under the circunmstances we find no support for the conclusion that
the stores regularly shared equi pnent.
L1l

Because appellants have failed to produce conpetent summary
judgnent evidence establishing that Del chanps' three Lake
Charl es-area stores regularly shared the sane staff or equi pnent,
their WARN clains nust fail. Accordingly, the order of the
district court granting summary judgnent in favor of Del chanps is
AFFI RVED.

AFFI RVED.



