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Bef ore H G3 NBOTHAM DAVI S and WENER, C rcuit Judges.

WENER, Circuit Judge:

Pl aintiff-Appellant SongByrd, I nc. (SongByrd) appeals fromthe
district court's dismssal of its action seeking to recover from
Def endant - Appel lee the Estate of Albert B. Gossman d/b/a
Bearsvill e Records (Bearsville), several naster tapes recorded by
a | egendary New Ol eans nusi cian. Concluding that (1) the district
court inproperly classified SongByrd's suit as a personal rather
than a real action, (2) real actions are inprescriptible under
Loui siana law, and (3) Bearsville has yet to establish that it gave
SongByrd' s predecessors-in-interest actual notice of Bearsville's
intent to possess the tapes for itself, we reverse the district
court's summary judgnent ruling and remand for further proceedi ngs

consistent with this opinion.



FACTS AND PROCEEDI NGS
The l|ate Henry Roeland Byrd, also known as "Professor

Longhair," was an i nfluential New Ol eans rhyt hm and- bl ues pi ani st
and conposer, and is wdely regarded as one of the primary
inspirations for the renai ssance of New Ol eans popul ar nusic over
the last thirty years. H s nunerous hits included original
conpositions such as "Tipitina" and "Go to the Mardi G as," as well
as his fanmous renditions of Earl King's "Big Chief." After
achi eving nodest commercial success as a |ocal perforner and
recording artist in the 1940's and 1950's, Byrd fell on hard tines
during the 1960's. His fortunes began to change for the better in
1970, however, when New Ol eans nusic aficionado Arthur "Quint"
Davis, along with others, founded the New Ol eans Jazz and Heritage
Festival ("JazzFest"). Needing talented perforners for JazzFest,
Davis located Byrd in 1971 working in an obscure record store in
New Ol eans and transforned hi minto a perennial star attraction of
the JazzFest and other venues fromthat tinme until his death in
1980.1

Soon after Byrd's first performance at JazzFest, Davis, acting
as the pi ani st's manager, and Parker Di nkins, an attorney, arranged
for Byrd to make several "master recordings" at a Baton Rouge
recording studio known as Deep South Recorders. These naster
recordi ngs consist of four reels of 8-track tape which could be

"m xed" to produce either denonstration tapes or final recordings

These uncontroverted background facts are recounted in the
liner notes to the al bum Professor Longhair, Houseparty New
Orleans Style: The Lost Sessions 1971-72, Rounder Records
(1987), which SongByrd submtted as an exhibit in response to
Bearsville's notion to dism ss.



suitable for the production of records, cassettes, and conpact
di scs. According to SongByrd, several denonstration tapes produced
fromthese master recordings found their way to Bearsvill e Records,
Inc., a recording studio and record conpany | ocated i n Wodst ock,
New Yor k and operated by Grossman. |npressed by the denonstration
t apes, Grossnman apparently arranged wth Davis and D nkins for Byrd
and another New Ol eans nusician to travel to Bearsville's studio
for a recording session.

For reasons that are unclear but not material to this appeal,
the Bearsville recording sessions proved unsatisfactory. For
equal Iy uncl ear reasons, Davis and D nkins wanted Grossnman to be
able either tolisten to or play for others the full version of the
Bat on Rouge master recordings. In furtherance of this desire,
Davis and Dinkins caused the four "master recording" tapes to be
delivered to Gossman in New York. According to the as yet
unrefuted affidavit of Davis, these tapes were delivered to
Grossman, "as denonstration tapes only, wthout any intent for
either Al bert Gossman or Bearsville Records, Inc. to possess these
af orenenti oned tapes as owner." Also for reasons as yet not
explained by either party, the tapes remained in Gossman's
possession for many years thereafter.

Acting on behalf of Davis and Byrd in 1975, Dinkins wote two
letters to Bearsville—+the first addressed to a CGeorge Janes, the
second to Grossman hinsel f—+equesting that Bearsville return the
mast er recordi ng tapes. Bearsville nmade no response what soever to
Dinkins' letters (or at | east has not introduced any evidence of a

response). Dinkins, for reasons as yet unknown, did not press his



request any further.

After Albert Gossman's death in the md 1980's, Bearsville
Records, Inc. was dissolved, but Gossnman's estate continued to do
busi ness as "Bearsville Records." Even though it no |onger signs
artists or pronotes their products, Bearsville Records stil
operates a recording studio which it leases to record |abels and
third parties; it alsolicenses a catal og of recordings by artists
originally under contract with Bearsville Records, Inc. Acting in
this latter capacity, Bearsville licensed certain of the Byrd
master recordings to Rounder Records Corporation of Canbridge,
Massachusetts (Rounder) for an advance agai nst royalties.

In 1987, Rounder rel eased Professor Longhair, Houseparty New
Orleans Style: The Lost Sessions, an al bumthat contained 11 songs
or "tracks" mnmade from Byrd's original Baton Rouge nmaster
recordings. This release garnered Byrd a posthunmous G amry Award
for Best Traditional Blues A bumof 1987. The liner notes of the
Rounder al bum nmake hardly any reference to Bearsville and no
ref erence whatsoever to the contractual agreenent between Rounder
and Bearsville.? Bearsville Records also licensed certain of the
mast er recordi ngs to anot her record conpany, Rhino Records (Rhino).
According to SongByrd's petition, Rhino released an album titled

"Mardi Gras in Baton Rouge," featuring seven tracks fromthe Baton

Rouge naster recordings.

2The only oblique reference to Bearsville is found in the
third section of the liner notes authored by "The Rounder Fol ks"
and states: "Sadly these tapes [the Baton Rouge naster
recordi ngs] were not released, but instead | angui shed at
Bearsville, their absence unremarked and unnoticed except anpbng
coll ectors and a few cognoscenti."



In 1993, SongByrd, Inc. was incorporated and comenced
busi ness as successor-in-interest to the intellectual property
rights of Byrd and his deceased wi dow, Alice Walton Byrd. 1In 1995,
SongByrd filed this lawsuit in state court in New Ol eans agai nst
Bearsville Records, Inc. SongByrd's "Petition in Revindication"
sought a judgnent (1) recognizing its ownership of the master
recordings, (2) ordering return of the recordings, and (3) awardi ng
damages. Bearsville tinely renoved the suit to federal court and
subsequently filed a notion to dismss pursuant to Fed. RCv.P
12(b)(2) and (6), asserting (a) |ack of personal jurisdiction over
Bearsville and (b) failure of SongByrd to state a cause of action
because SongByrd's clainms were barred by liberative prescription
under Loui siana |aw. As both parties submtted affidavits and
exhibits outside the pleadings, however, the district court
correctly treated Bearsville's notion to dismss as a notion for
sunmary judgnent under Fed.R Civ.P. 56(c).3 Pretermtting the
question of personal jurisdiction, the district court then granted
the notion and dism ssed SongByrd' s case. The court held that
SongByrd's action was barred by |iberative prescription and al so

rejected SongByrd's argunent that at all tinmes Bearsville has been

3Al t hough defenses are generally not the proper subject of
Rul e 12(b)(6) notions, certain affirmative defenses that clearly
appear on the face of the plaintiff’s conplaint - nost commonly
that the statute of limtations has run - may properly be
asserted in a Rule 12(b)(6) notion. See Kansa Rei nsurance Co.,
Ltd. v. Congressional Mrtgage Corp. of Texas, 20 F.3d 1362, 1366
(5th Gr. 1994); 5A Charles A Wight & Arthur R M| ler, Federal
Practice & Procedure § 1357, at 352 (1990). As Bearsville
submtted affidavits and exhibits in support of its 12(b)(6)
nmotion asserting the affirmati ve defense of |iberative
prescription, however, the court rectified any potential pleading
deficiency by treating Bearsville’ s notion as one for sunmary
j udgnent under Rule 56(c).



only a precarious possessor and therefore prescription has never
comenced to run. SongByrd tinely filed its notice of appeal from
the district court's ruling.
|1
ANALYSI S

A. Standard of Review

When a district court treats a Rule 12(b)(6) notion as a
motion for summary judgnent wunder Rule 56(c) because matters
outside the pleadings are presented to and not excluded by the
court, we review the grant of such a notion just as we would any
ot her grant of summary judgnent—that is, we review the grant of
summary judgnent de novo and apply the sane | egal standards as the
district court.* Accordingly, summary judgenent is appropriate "if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
noving party is entitled to a judgnent as a matter of law "®
Further, we construe all evidence in the |ight nost favorable to
t he non-noving party w thout weighing the evidence, assessing its
probative value, or resolving any factual disputes.®
B. Applicable Law£Erie-Bound

1. Special Louisiana Erie Considerations

“Morin v. Caire, 77 F.3d 116, 123 (5th Cr.1996); Nat.
Ass'n of Govern. Enp. v. Gty Public Serv. Bd. of San Antoni o,
Tex., 40 F.3d 698, 712 (5th G r.1994).

Fed. R Giv.P. 56(c).

SWllians v. Tinme Warner Qperation, Inc., 98 F.3d 179, 181
(5th Cr.1996).



The basis of our jurisdiction, and that of the district court,
to decide the instant case is diversity of citizenship, under which
a federal court's obligationis to apply substantive state law. In
Loui siana this obligation has special dinensions because of our
unique Cvilian tradition. W remain ever aware of the | ate Judge
Rubi n's caution to federal Erie courts applying Louisiana Cvil |aw
to steer clear of the common |aw principle of stare decisis and to
apply instead the distinctly Cvilian doctrine of jurisprudence
const ant e:

Because of the reviewng power of [Louisiana] appellate

courts, the [Louisiana] trial judge may pay great respect to

t he decisions of these courts. He is not bound to do so,

however, because the doctrine of stare decisis does not apply.

| nstead, each judge, trial and appellate, may consult the
civil code and draw anew fromits principles. Interpretation
of the code and other sources of law is appropriate for each

j udge. The judge is guided much nore by doctrine, as

expounded in legal treatises by legal scholars, than by the

deci sions of colleagues.... I nstead of stare decisis, the
rule is one of deference to a series of decisions,
jurisprudence constante.’

Enphatically el aborating on the proposition that Erie "does
not comrand blind allegiance to [any] case on all fours with the
case before the court,?® now Chief Judge Politz wote that:

| f anything, this flexibility is even greater when a federal

court sits as a Erie court applying the Louisiana civil |aw
In such cases, "the Erie obligation is to the [Cvil] Code,
the "solem expression of l|legislative will." " Shelp, 333

F.2d 439 (quoting the very first article of the Louisiana
Cvil Code). The Louisiana Suprene Court has taken great
pains to "plainly state that ... the notion of stare decisis,
derived as it is from the common |aw should not be thought

‘Alvin B. Rubin, Hazards of a Civilian Venturer in a Federal
Court: Travel and Travail on the Erie Railroad, 48 La.L. Rev.
1369, 1372 (1988) (citations omtted) (enphasis in original).

8Shel p v. National Surety Corp., 333 F.2d 431, 439 (5th
Cir.), cert. denied, 379 U S. 945, 85 S.Ct. 439, 13 L.Ed.2d 543
(1964).



controlling inthis state." Ardoin v. Hartford Acc. & | ndem

Co., 360 So.2d 1331, 1334 (La.1978). Wil e caselaw in the

State of Louisiana is acknow edged as "i nval uabl e as previ ous

interpretation ..." [id. at 1335], it is nonethel ess properly

regarded as "secondary information." 1d. at 1334.°
2. Prescription

The central issue inthe instant appeal is whether plaintiff's
action is tinme barred. The answer to this question depends on
whet her the applicable period of Ilimtation—prescription in
Loui siana; statute of limtations in the common | aw—+s |iberative
or acquisitive. As shall be seen from our analysis of the
pertinent provisions of the Louisiana Cvil Code and from "l egal

treatises by legal scholars,” the applicable type of prescription
is acquisitive. And, as shall also be seen bel ow, our anal ysis of
Loui siana case law reveals that (1) this determ nation conports
wth inplications of the npost recent pronouncenent of the Suprene
Court of Louisiana, and (2) at the very least, the "jurisprudence"

on point is not "constante,"” which frees us to pursue our own
anal ysis of the Code, with the help of doctrinal witing.
C. Revendicatory Actions Are | nprescriptible

SongByrd contends that the district court erred when it
determ ned that SongByrd's action seeking recognition of its

ownership interest in the master recordings, return of those

°Green v. Wal ker, 910 F.2d 291, 294 (5th G r.1990)
(footnotes omtted) (enphasis added). See also Principal Health
Care of Louisiana, Inc. v. Lewer Agency, Inc., 38 F.3d 240, 245
n. 6 (5th Gr.1994) ("Louisiana, being the only civil |aw
jurisdiction anong the fifty states, is unique in that its
approach to solving nost | egal questions begins first and
forenost with a review of the Louisiana Gvil Code. The Gvil
Code is thus the civilian's "Bible." Jurists in conmon | aw
jurisdictions, on the other hand, usually begin with a revi ew of
the case law on a particular issue.").



recordi ngs, and damages, has prescribed under Louisiana |law. The
district court's nenorandum order held that SongByrd's action had
prescribed under Louisiana Civil Code Articles 3499 and 3492
regardl ess of whether SongByrd's clains were based in contract,
quasi -contract, or tort. In so doing, the district court
inplicitly characterized SongByrd's action as a "personal action”
arising from these areas of |aw This characterization of
SongByrd's action constitutes the first and fundanental error
commtted by the district court and led to its first erroneous
hol di ng.

As expl ai ned by Professor A N Yiannopoulos in his treatise
on Loui si ana property | aw, acti ons seeki ng recognition of ownership
or enforcement of the rights thereof, whether in novable or
i movabl e property, are not personal actions; they are "real
actions." Such real actions, otherw se known as "revendicatory
actions," are expressly authorized by the Louisiana Cvil Code.!
As the official coments to the Code neke clear, there are two
kinds of revendicatory action, depending on the object of the
ownership interest that the plaintiff seeks to have recognized:

(1) a "petitory action for the recovery of inmovable property

(real estate), and (2) an "innomnate real action for the

recovery of novable property (personalty).?? Further, any

A, N. Yi annopoul os, 2 Louisiana Cvil Law Treatise § 241,
476 (1991).

11See La.Civ.Code art. 526.

2la.Civ.Code art. 526, cnt. b.; see also Yiannopoul os,
supra, 88 347 & 350, at 675-77 & 680-81 (on availability of real
or revendicatory actions for the recovery of novabl e property
under Loui siana | aw).



"incidental demand for damages nade in an action for the recovery
of an i movable [or a novabl e] does not affect the classification
of the nmain demand as a real action."?®?

It follows fromthis basic dichotony that, as the Gvil Code
specifically provides |iberative prescription periods for all
manner of personal actions (including delictual, contractual and
guasi -contractual actions),! "[I]iberative prescription does not
bar real actions seeking to protect the right of ownership."*® The
rationale for this distinction is that "[u]nder our Civil Code,
ownership can never be lost by the failure to exercise it—enly by
the acquisition of ownership by another through possession
sufficient to acquire it through an acquisitive prescription."15
Thus, it is well established in Louisiana that the petitory action
(for the protection of immovables) is not barred by |iberative
prescription.” The sane rule applies to the revendi catory action
brought to assert or protect the right of ownership in novable
property because it, too, is areal action, not a personal one. On
this point Professor Yiannopoul os' Louisiana Cvil Law Treatise
coul d not be clearer:

An action that is grounded on a wongful act, that is, an
of fense or quasi-offense, is subject to the prescription of

13Yi annopoul os, supra, § 242, at 477.
“See La. Civ.Code arts. 3492-3502.
1%Yi annopoul os, supra, § 249, at 487.

16Al | -State Credit Plan Natchitoches, Inc., v. Ratliff, 279
So. 2d 660, 666 (La.1972).

17Yi annopoul os, supra, 8 249, at 487; see also Northcott
Expl oration Co. v. WR Gace & Co., 430 So.2d 1077, 1080
(La.Ct.App. 3rd Cir.1983).



one year and an action grounded on quasi-contract is subject
to the prescription of ten years. The revendicatory action
[for the recovery of novable property] is inprescriptible;
however, such an object is w thout object when the defendant
has acquired the ownership of a novable by the acquisitive
prescription of three or ten years. !
Despite this obvious truism of Cvilian doctrine, ! a nunber of
ol der Loui si ana deci sions overl ooked or disregarded it and, just as
the district court did here, applied either one-year or ten-year
periods of liberative prescription onthe erroneous assunption that
the revendi catory action is personal in nature, either delictual?®
or quasi-contractual .?

Nevert hel ess, a 50-year old Louisiana Suprene Court case,

18Yj annopoul os, supra, 8§ 358, at 692-93 (enphasis added).

9See id. § 358, at 693, n. 5-8 (cases cited therein).
Neither the briefs filed by the parties nor our independent
research reflect even relatively recent treatnent of this issue
by the Louisiana Suprene Court, and the older case lawis, at
best, m xed. Cases fromthe 1920's and 1930's occasionally
characterize as delictual (tort), actions involving alleged
illegally or fraudulently appropriated novable property, and
opinions fromthe 1930's and early 1940's classified as
quasi -contractual or personal, actions seeking recovery of
wrongful |y taken novabl es or proceeds of involuntary alienation
of novabl es.

20See, e.g., McQuire v. Mnroe Scrap Material Co., 189 La.
573, 180 So. 413 (1938) (characterizing as delictual an action
for value of novable property alleged to have been illegally and
fraudul ently appropriated); Carter-Alen Jewelry Co. v.
Overstreet, 165 La. 887, 116 So. 222 (1928) (characterizing as
delictual an action by jeweler alleging that sal esman stole
custoner's ring or permtted soneone else to steal it through his
negl i gence).

2lSee, e.g., Kramer v. Freenman, 198 La. 244, 3 So.2d 609
(1941) (plaintiff seeking recovery of wongfully taken novabl es
had cause of action in tort and quasi-contract, wth pleadi ngs
i ndicating a waiver of tort action); Smth v. Phillips, 175 La.
198, 143 So. 47 (1932) (action by fornmer honmeowner to recover
portion of proceeds of Sheriff's sale as honestead exenption
characterized as personal action subject to ten-year |iberative
prescription under civil Code article 3544 (1870)).



Fai son v. Patout,?? appears to be the npbst recent pronouncenent on
point, and it supports our reading of the Gvil Code and Professor
Yi annopoul os' reading as well. I n Faison, Ms. Hypolite Patout
executed a manual donation of her jewelry to her two daughters.
Foll ow ng the donor's death, one of her sons, Sebastian Patout,
suggested to his sisters that it was unsafe for themto keep this
jewelry in one sister's bedroom so, with his sisters' perm ssion,
Sebastian put the jewelry in his bank safety deposit box.
Sebasti an di ed sone twel ve years | ater, whereupon his w dow renoved
the jewelry fromthe safety deposit box and refused to give it to
the sisters. In the sisters' suit to recover the jewelry, the
trial court held, and the Loui siana Suprene Court agreed, that the
sisters were the true owners. More significant to our
consideration today, the Patout defendants (children of Ms.
Hypolite Patout's sons) had pled |iberative prescription under
Louisiana Civil Code article 3544 (1870). They contended that
their aunts' action was personal and thus had prescribed because
nore than ten years had el apsed between the tine the property |eft
the aunts' possession and the tine suit was filed. Rejecting this
contention, the Suprene Court wote:
There mght be sone nerit in a plea of prescription if
Sebasti an Patout had possessed the property for hinself and
the other heirs, and adversely to [his sisters], but the
record convinces us that he was acting as depository for his
two sisters, these plaintiffs, and that his possession of the
property was for their benefit—+for them and not in his own
name or right.
Counsel for defendants is in error in his contention that the

ten-year [liberative] prescription wunder article 3544
comenced to run in March 1931 [ when Sebasti an t ook possessi on

22212 La. 37, 31 So.2d 416 (1947).



of the jewelry]. [Acquisitive] [p]rescription began to run

when plaintiffs were first denied delivery of this jewelry in

June 1942, after the death of their brother, Sebastian Patout,

and this suit was filed in Decenmber 1942, about six nonths

later.?

In thus rejecting the defendants' plea of |iberative prescription,
t he Loui si ana Suprene Court clearly recogni zed that the concepts of
precari ous possession and acquisitive prescription appliedto this
action for the recovery of novabl e property, even though the court
did not use these terns of art. The facts in Faison are closely
anal ogous to the situation before us today, and the hol di ng of the
Loui si ana Suprene Court in Fai son—+he nost recent pronouncenent by
the highest court of the state—+s instructive despite being
non-bi nding due to the inapplicability of the common | aw doctrine
of stare decisis.?

In sum even though sone decisions of the Louisiana Suprene
Court have treated actions for recovery of novables as persona
(delictual and occasionally as quasi-contractual), other decisions
of that court have found that such actions are properly considered
to assert clainms of ownership and therefore are subject only to
acquisitive prescription. Despite its age, Patout is still the
nost recent Loui siana Suprene Court pronouncenent on point, and it

so held. But regardl ess whether the nbst recent pronouncenent of

t he Loui si ana Suprenme Court supports our analysis of the Gvil Code

21 d. at 418-19 (enphasis added).

24See al so Jeanfreau v. Jeanfreau, 182 La. 332, 162 So. 3
(1935) (owner of notorboat made sinulated title transfer to his
brot her "for conveni ence sake only," never intending to
relinqui sh actual ownership. In true ower's suit to recover the
boat, defendant's plea of acquisitive prescription of three years
under Louisiana Civil Code articles 496, 3506, and 3476 (1870)
recogni zed inplicitly by Louisiana Suprene Court as proper).



and that of Professor Yiannopoul os, there is sinply no
jurisprudence constante on the question. It follows, then, that
our Erie-bound decision to follow the plain wording and
i ndi sput abl e structure of the Louisiana Cvil Code and Professor
Yi annopoul os' analysis is either supported by or at |east does no
vi ol ence to Loui siana's jurisprudence as a secondary source of | aw.
To the extent that our decision today may constitute an "Erie

guess," we take additional confort in the observation that al nbst
60 years have passed since the Loui siana Suprenme Court | ast applied
i berative prescriptionto actions claimng ownership or possession
of novabl e property—a span of years attributable at |least in part,
we assune, to the broad reliance in recent decades on Professor
Yi annopoul os' doctrinal work on this subject.

As SongByrd's "Petition in Revindication" sought recognition
of its purported ownership interest in the Baton Rouge naster
recordi ngs and recovery of possession of those recordi ngs, and only
incidentally sought damages resul ting from Bearsville's
contravention of SongByrd's alleged ownership interest, we hold
that, as a fundanental matter of Loui siana property | aw, SongByrd's
action is not subject to |iberative prescription.

D. Term nation of Precarious Possession and Actual Notice

Thi s foundational hol ding does not end our analysis in the
i nstant case, however. |In additionto its failure to characterize
SongByrd's suit as a real action and its concomtant error in
applying the rules of |iberative prescription, the district court
al so mssed the mark in its treatnment of SongByrd' s assertion that

Bearsville was and is only a precarious possessor. To situate the



concept of precarious possessioninits proper Gvilian context, we
again return to basics. As Professor Yiannopoul os explains, a
defendant in possession (such as Bearsville) my defend a
revendi catory action for the recovery of novable property by (1)
asserting sone right, be it personal or real, to possess the
movable, or (2) claimng that he is in fact the owner of the
nmovabl e by virtue of, e.g., a transfer fromthe owner, acquisitive
prescription, or sone ot her node of acquiring ownership.? No such
def enses have been proffered by Bearsville; but if, on remand, it
shoul d assert the defense of acquisitive prescription, the district
court will have to address SongByrd' s contenti on—ade both in its
original petition and in opposition to Bearsville's notion to
di sm ss—that Bearsville is and al ways has been nothing nore than a
precari ous possessor.

Under the G vil Code, the concept of "precarious possession”
is defined within Title XXIIl of Book Ill, "OF the D fferent Mdes
of Acquiring the Owership of Things," as "the exercise of
possession over a thing with the perm ssion of or on behalf of the
owner or possessor."?® A precarious possessor is presuned to
possess for another,? but precarious possession nmay be terni nated

or converted to possession on one's own behalf in either of two

5ld. 8§ 354, at 687.
%6La. Civ. Code art. 3437.

2"La. Civ.Code art. 3438. Conversely, "[o]ne is presuned to
intend to possess as owner unless he began to possess in the nane
of and for another." La.C v.Code art. 3427 (enphasis added).
This presunption set forth in article 3427 in favor of a person
who exercises factual authority does not arise, however, when
"there is proof that the possession was precarious at its
i nception." Yiannopoul os, supra, 8 370, at 617.



specific ways. First, a precarious possessor who is a co-owner (or
hi s universal successor) may termnate his precari ous possession,
and thus begin to possess for hinself alone, only when he
denonstrates his intent to possess for hinself by "overt and
unanbi guous acts sufficient to give notice to his co-owner."?®
Second, a precarious possessor who is not a co-owner is held to a
hi gher standard and only "commences to possess for hinself when he
gi ves actual notice of this intent to the person on whose behal f he
i s possessing."?°

In the instant case, then, should Bearsville assert that it
acquired ownership of the master recordings by acquisitive
prescription of either three or ten years, pursuant to Louisiana
Civil Code Articles 3489-91, it will have to overcone SongByrd's
assertion, so far supported by Quint Davis' affidavit, that Davis
and Di nki ns delivered the master recordings to Bearsville intending
only for Bearsville to possess the tapes precariously. Bearsville
may, of course, assert that (1) it was never a precarious
possessor, or (2) even if it was a precarious possessor initially,

at sone point it termnated its precarious possession and began to

28La. Civ. Code art. 3439.

21 d. (enphasis added). Another respected Loui siana
coment at or has observed (1) that the "actual notice" required to
convert precarious possession to adverse possession constitutes a
nmore stringent standard than was needed prior to the 1983
revision of Title XXIIl of Book Ill of the Louisiana Cvil Code
dealing with occupancy, possession and acquisitive prescription,
Syneon Syneoni des, Property, 46 La.L.Rev. 655, 680 (1986), and
(2) that the "overt and unanbi guous acts sufficient to give
notice" standard i nposed on co-owners is "a | ess exacting burden
of proof" than the "actual notice" standard inposed on ot her
precarious possessors. Synmeon Syneoni des, One Hundred Foot notes
to the New Law of Possession and Acquisitive Prescription, 44
La.L. Rev. 69, 86 (1983).



possess for itself. Either way, Bearsville will|l have the burden of
proving facts sufficient to support such a defense.

It is the non-co-owner context in which we finally address
the district court's al ternati ve—and, strictly speaking,
premat ure—hol ding that Bearsville's failure to respond to Di nkins
letters requesting return of the tapes in 1975 and its later
i censing agreenents with Rounder and Rhino, constituted "actua
notice" sufficient to convert Bearsville's precari ous possessi on as
a matter of law. This ruling, we observe, is clearly inconsistent
w th Louisiana | aw.

We have not been able to | ocate (and Bearsville has not cited
to us) a single Louisiana case that supports the novel proposition
that alone either (1) a mnimal, apparently cl andesti ne acti on—such
as entering into a contractual agreenent with a third party to
enjoy the fruits of a novable without directly inform ng the owner
of the novable of that agreenent—er (2) nere inaction in the face
of a request for a return of the novable to its owner, can sonehow
constitute "actual notice" for purposes of term nating precarious
possessi on of the nobvable of a non-co-owner.3 To the contrary,
recent Louisiana cases concerning termnation of precarious

possession reflect that the notice burden inposed on precarious

3°The two cases cited by Bearsville which held that nere
silence or passivity is insufficient to bring the doctrine of
contra non valentuminto play are clearly inapposite as that
doctrine concerns the interruption of |iberative prescription of
personal actions not acquisitive prescription in the context of
real actions. See Cyr v. Louisiana Intrastate Gas Corp., 273
So.2d 694, 697-98 (La.Ct.App. 1st Cir.1973); Colley v. Cana
Bank & Trust Co., 159 F.2d 153, 154 (5th G r.1947).



possessors in such i nstances i s much nore stringent.3 As one court
put it,
a possessor whose possession begins other than as an owner
must do sonething to make generally known that he has changed
his intent and he must prove specifically when he manifested
to others his intent to possess as owner. Continued physi cal
possessi on al one does not suffice to rebut the presunption
that the possession renmains precarious. The character and
notoriety of the possession nust be sufficient to informthe
public and the record owners of the possession as owner. *
We therefore conclude that actual notice sufficient to convert or
term nate precarious possession cannot be based solely on either
m ni mal and apparently cl andestine acti ons such as those descri bed
above or on nerely standing nute in the face of a direct inquiry or
request for return of the property.
This is not to say, of course, that the defendant nay not
refer to these facts in a subsequent notion for summary judgnent or
afull evidentiary hearing should Bearsville eventual |y assert that

at sone point it began to possess the nmaster recordings for itself

31See e.g., Robin v. Finley, 597 So.2d 178, 180 (La.Ct. App.
3rd Cir.1992) ("actual notice" sufficient to begin acquisitive
prescription not given until precarious possessors filed a
possessory action); Satsuma Pentecostal Church v. Harris, 563
So.2d 1247, 1249 (La.Ct.App. 1st G r.1990) (church that was a
precarious possessor did not begin to possess for itself for
purposes of instituting a possessory action under La.Code G v.
Proc. art. 3658(2) until church's representative voi ced objection
to owner's proposed sale of property and clearly notified owner
that church clai med ownership); Mrris v. Sonnier, 546 So.2d
1296, 1300 (La.Ct.App. 1st Cir.1989) (acts of corporeal
possession are insufficient to constitute "actual notice" for
precari ous possessors who began possession as | essees); Feazel
v. Howard, 511 So.2d 1306, 1308-09 (Ct.App. 2nd Gr.), wit
deni ed, 514 So.2d 456 (La.1987) (precarious possessor did not
give "actual notice" to owner that he intended to possess for
himself as he admtted at trial that he never made an assertion
of ownership of disputed tract).

32Hanmond v. Averett, 415 So.2d 226, 227 (La.C.App. 2nd
Cir.1982) (citations omtted).



and gave SongByrd's predecessors-in-interest actual notice of such
an intention. Doubt| ess these facts and others will have to be
considered by the trier of fact in resolving such an acquisitive
prescription defense in general and the actual notice issue in
particul ar. W sinply hold today that the limted evidence
presented to the district court on Bearsville's notion to
di sm ss-cum sunmary judgnent, on the ground of |I|iberative
prescription, was insufficient to determne that Bearsville
sati sfied the high burden of proof necessary to establish that it
gave SongByrd's predecessors-in-interest actual notice of its
intent thenceforth to possess for itself, converting its precarious
possession to adverse possession for the purpose of acquisitive
prescription.
1]
CONCLUSI ON

For the reasons stated above, we reverse the district court's
grant of summary judgnent in favor of Bearsville and remand the
case for further proceedings consistent with this opinion. On
remand, the district court is free to address the personal
jurisdiction question that it pretermtted inits sunmary judgnment
ruling, an issue which is not before us on this appeal and on which
we express no opinion at this juncture.

REVERSED and REMANDED



