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Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore H G3 NBOTHAM DAVI S and BARKSDALE, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

Trustee Cynthia Trai na appeal s the di sm ssal of her conpl aint
seeking to avoid transfers between bankruptcy debtor |Inperial
Jewel ry Corporation (lInperial) and Wii t ney Nati onal Bank (Wit ney).
Because we conclude that the trustee fails to satisfy the elenents
necessary to bring a revocatory action under Louisiana |aw, we
affirm

| .

On May 30, 1991, Inperial executed a security agreenent that
gave Whitney a security interest in all of Inperial's inventory,
accounts receivable, and deposit accounts. The borrower in
connection with this agreenent was not Inperial, however, but
Russel | Aronson, Inperial's owner, who owed the bank a substanti al
anount of noney. From February 20, 1990, to January 5, 1993
| nperial paid $134,043.92 to Wiitney in connection with Aronson's
debt. On January 4, 1993, Inperial transferred to the bank all of
its inventory and accounts receivable; inreturn, Aronson received
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a $25,000 credit on his debt. After January 4, 1993, Witney was
paid $17,628.68 by account debtors of Inperial, which further
reduced Aronson's debt. On January 5, 1993, Inperial filed a
chapter 7 petition.

Before February 20, 1990, and through the date of filing,
| nperial had two revolving credit accounts with First Bankcard
Center that allowed Inperial to incur debt on an ongoi ng basis.
One account had a balance of $245.17 as of My 28, 1991, the
statenent date imediately prior to the security agreenent. The
June 27, 1991, statenment shows that Inperial had paid $245.17 and
incurred additional charges of $466.63. The second account
reported a bal ance of $1,424.30 as of the May 13, 1991, statenent
date; additional charges of $111.05 were incurred between May 13,
1991, and May 30, 1991, the date of the security agreenent. By
Cctober 7, 1991, Inperial had paid in full all suns due for
purchases nade before My 30, 1991. Wiile the pre-security
agreenent debt had been paid off, however, Inperial stil
mai nt ai ned out st andi ng bal ances on both accounts. First Bankcard
filed a Proof of Caimin this case for $6,267. 74.

The trustee seeks to avoid the security agreenent between
| nperial and Whitney, the paynents fromlnperial to the bank, and
the transfer of Inperial's inventory and accounts receivable to the
bank by pursuing a revocatory action on First Bankcard's behalf.
The bankruptcy court found no statutory basis for avoiding the
agreenent, and the district court affirnmed. The trustee appeals

t hat deci si on.



1.
A
This court reviews a bankruptcy court's concl usi ons of | aw de
novo and findings of fact for clear error. In re Kenp, 52 F.3d
546, 550 (5th G r.1995). When the district court has affirnmed the
bankruptcy court's findings, the review for clear error is strict.
| d.
B
Under 8 544(b) of the Bankruptcy Code, a "trustee may avoid
any transfer of an interest of the debtor in property or any
obligation incurred by the debtor that is voi dabl e under applicabl e
law by a creditor holding an unsecured claim..." 11 U.S.C 8
544(b). Here, the "applicable law' at issue is the Louisiana
revocatory action, as codified in Louisiana GCvil Code Art. 2036,
whi ch provi des:
An obligee has a right to annul an act of the obligor, or the
result of a failure to act of the obligor, made or effected
after the right of the obligee arose, that causes or increases
the obligor's insolvency.
Thus, under Loui siana and federal bankruptcy law, the trustee may
avoid Inperial's transfers to the bank by stepping into the shoes
of an unsecured creditor who coul d have avoi ded those transfers by
neans of a revocatory action.?

Before the Louisiana Cvil Code was revised in 1984, a

creditor pursuing a revocatory action had to denonstrate: (D

!Both parties agree that First Bankcard is the only unsecured
creditor that could arguably bring a revocatory action under
Loui si ana | aw.



i nsol vency of the debtor; (2) injury to the creditor; (3) intent
to defraud the creditor by the transaction; and (4) pre-existing
and accrued indebtedness. Central Bank v. Sinmmons, 595 So.2d 363,
365 (La.App. 2d Cir.1992). In anending the articles relating to
revocatory actions, the Louisiana Legislature replaced the fraud
requi renent with an objective test of whether the act caused or
i ncreased the obligor's insolvency. LSA-C.C. Art. 2036 cnts. (a)
& (b); Succession of Neuhauser, 579 So.2d 437, 441 (La.1991).
More general ly, the question is whether "prejudice to the obligee's
ri ght has been caused by the obligor's act." Exposé des Mtifs of
the Projet of Titles IIl and IV of Book IIl of the Cvil Code of
Loui siana, Introductory Note fromthe Reporter of the Obligations
Commttee of the Louisiana State Law Institute, La. G v.Code Ann.
Vol . 7-8 at 64 (West 1987).

A creditor seeking to avoid a transfer now nust prove that the
of fendi ng transaction: (1) was nmade or effected after the right of
the obligee arose and (2) caused or increased the obligor's
i nsol vency. LSA-CC Art. 2036 & cnts. (a) & (f); Si mons, 595
So.2d at 365. The bankruptcy court determned that Inperial's
grant of a security interest to Witney increased its insolvency.
However, the court concluded that the anteriority el enent—that is,
the requirenent that the offending act be "nmade or effected after
the right of the obligee arose"-—was m ssing because all of the debt
that Whitney incurred prior to the of fending security agreenent had
been paid off. According to Louisiana Cvil Code articles

governing inputation of paynent, Inperial's paynents to First



Bankcard were applied to debts that first becanme due and to accrued
interest.? The bankruptcy court, after review ng the evidence,
found that Inperial had paid off all of the debt it incurred before
the signing of the security agreenent. Wile Inperial maintained
out st andi ng, unpai d bal ances under both credit agreenents through
the date of bankruptcy filing, the only debt remaining at the tinme
of bankruptcy accrued after the security agreenent was signed.
Because First Bankcard was not prejudiced by the security agreenent
wWth respect to debt accrued after the transfer, the court
concluded that the debt existing at the tinme of bankruptcy could
not support a revocatory action.

The trustee argues that First Bankcard' s right as obligee
arose not when Inperial incurred separate and di screte debts, but
rather when Inperial and First Bankcard first entered into the
credit agreenents requiring Inperial to pay all debts incurred
under those agreenents and allowi ng Inperial to incur debt w thout
entering into new contracts. This court nust determ ne whet her
First Bankcard's right was created as of the date the credit card
contracts were entered into or, as the lower courts found, as of

the date that the debt accrued.

2Article 1868 of the Civil Code provides that "[i]f the
obligor had the sane interest in paying all debts, paynent nust be
inputed to the debt that becane due first." LSA-CC Art. 1868; see
Farl ee Drug Center, Inc. v. Belle Meade Pharmacy, Inc., 464 So.2d
802, 806 (La.App. 5th Cr.1985). Additionally, article 1866 of the
Cvil Code requires that "[a] paynent made on principal and
interest ... be inputed first to interest." LSA-CC Art. 1866
Wi | e I nperi al mai ntai ned out standi ng bal ances on both accounts, it
al so nmade regul ar paynents to First Bankcard that nust be inputed
first to the pre-security agreenent debt.
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The Louisiana Civil Code defines obligation as "a | egal
relationship whereby a person, called the obligor, is bound to
render a performance in favor of another, called the obligee.
Per f or mance may consi st of giving, doing, or not doing sonething."”
LSA-CC Art. 1756. The Code further provides that an obligation may
give an obligee the right to "[e]nforce the performance that the
obligor is bound to render." LSA-CC Art. 1758. The trustee
contends that the credit agreenents represent a legal relationship
creating an "obligation" that, in turn, gives rise to a "right" as
defined by article 2036.

We disagree. The existence of the credit agreenents, alone,
does not give rise to a "right" necessary to support a Louisiana
revocatory action. The Code's definition of "obligation" requires
nmore than the nere existence of a legal relationship; rather, it
demands a | egal relationship under which "an obligor[ ] is bound to
render a performance in favor of another."” Here, Inperial was
bound to repay any advance of credit obtained under its credit
agreenents. However, this obligation arose only upon incurrence of
debt. No obligation existed until Inperial charged transactions to
the individual credit accounts. Because |Inperial was not bound to
render its performance—paynent of debt—until it actually incurred
debt, the relationship between Inperial and First Bankcard at the
time the credit agreenents were entered into did not constitute an
"obligation" as defined by the Gvil Code. In addition, given that
| nperial has paid off the debt existing at the tinme of the

offending security agreenent, First Bankcard is wunable to



denonstrate how it has been prejudiced by that agreenent.

Comrent ary acconpanying the revised articles relating to
revocatory actions supports our conclusion that an obligee nust
denonstrate the exi stence of sone debt—iqui dated or otherw se—at
the tinme of the offending transfer to maintain a revocatory acti on.
See Thomassie v. Savoie, 581 So.2d 1031, 1034 (La.App. 1st
Cir.1991) (stating that Legislature's substitution of "obligor" and
"obligee" for "debtor" and "creditor” in 1984 revi sion was i ntended
to expand scope of revocatory action to cover unliquidated clains
(citing art. 2041 cnt. (b))). The anteriority elenent is defined
"in accordance with traditional doctrine received by the Louisiana
jurisprudence."” LSA-CC Art. 2036 cnt. (f). Courts review ng the
anteriority elenment in pre-revision transactions consistently held
that the revocatory action was available only to creditors show ng
preexi sting and accrued i ndebtedness at the tine of the offending
transfer. See, e.g., Copher v. Onond Builders, Inc., 467 So.2d
1344, 1346 (La.App. 5th Gr.1985); Adans v. Laborde, 430 So.2d
381, 384 (La.App. 3d GCr.1983); Mirgan v. Gates, 396 So.2d 1386,
1389 (La.App. 2d Cir.1981). Even after the revision, at |east one
Loui si ana court has continued to require "pre-existing and accrued
i ndebt edness."” See Security Cr. Protection Servs., Inc. v. Al-
Pro Security, Inc., 650 So.2d 1206, 1214 (La.App. 4th G r.1995);
see also In re Lenard, 849 F.2d 974 (5th Cr.1988); Bruce V.
Schewe, Debtors in Solido: On Plain Language and Uncertainty with
Mention of the Revocatory Action, 32 LovaA L. Rev. 13, 41 & n. 128

(1986) (asserting that new article 2036 carries forth the timng



rule of old article 1993, which provided that "[n]o creditor can

sue individually to annul any contract nmade before the tine his
debt accrued"). Finally, comments to article 2036 state that the
revi sed | anguage "changes the | awinsofar as it abandons the notion
of fraud contained in the source articles. O herw se it reproduces
t he substance of" those articles. The source articles require the
presence of a "debt" owed to the creditor. See LSA-CC Arts. 1971,
1972, 1975, 1977 (repeal ed).

The trustee relies on two bankruptcy court decisions
interpreting the |aw of other jurisdictions to support her claim
that a revolving credit agreenent can support a revocatory action.
Inre AumnumMIls Corp., 132 B.R 869 (Bankr.N.D.111.1991); In
re Structurlite Plastics Corp., 193 B.R 451 (Bankr.S. D. Chi o 1995).
Assum ng these courts reached the correct result under Illinois and
Chio law, for reasons discussed above, Louisiana law requires a
di fferent concl usion.

Because we conclude that the bankruptcy court correctly
dism ssed the trustee's revocatory action, we need not address
Wi t ney' s ot her argunents.

L1,

For these reasons, the district court's decision dismssing
Traina' s conplaint is AFFI RVED

AFFI RVED,



