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Bef ore H G3 NBOTHAM DAVI S, and BARKSDALE, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

These federal arson convictions raise primarily Comrerce
Cl ause and double jeopardy concerns. W conclude that the
convictions are wthin Congress’s conmerce power. But we find that
I Nnposi ng separate sentences for arson, conspiracy to conmt arson,
and “using fire to commt conspiracy to commt arson” violated the
Doubl e Jeopardy Cl ause. W vacate the sentences and remand for re-
sent enci ng.

| .

In February of 1992, Joseph Corona, |11, bought a two-story
residential structure at 1637 Polymia Street in New Ol eans for
$29,000. He insured the house for $45,000, assigned title to the

property to his nother, and nade nonthly paynments of around $450 on



her behalf to the previous owner. H's plan was to renovate the
building and turn it into a bed-and-breakfast or a youth hostel
But that would require special permssion from the city, which
Cor ona was havi ng troubl e obtaining. Al ong with two acquai ntances,
V.J. Stock and Lindsey MDonald, Corona undertook sporadic
renovations at a total cost of between $15, 000 and $20, 000.

By the beginning of 1995, Corona turned sour on the project.
Tw ce he offered to sell the building to Janes Hudson, once in
exchange for a taxi nunmber worth about $25,000. Two days before

the fire, when Hudson declined the second offer, Corona told

Hudson: “I guess |I’'ll do what | got to do.” Wyne Conino, a forner
roommate, testified that Corona announced that he wanted “out of
t he house.” Corona asked his father-in-law how to set a fire
W t hout being caught. Toward the end of 1994, Corona also

expressed his econom ¢ hardship to his nother-in-law, who testified
that “for quite awhile, every once in awhile, he would nention that
he was going to have to burn the house.”

On February 6, 1995, he did just that. He picked up McDonal d
and Stock in a New Ol eans suburb and dropped themoff a few bl ocks
fromthe house. Suzanne Quidroz, a United Cab tel ephone operator,
was visiting with her boyfriend at the nearby United Cab
di spatching station and coul d see the house through a wi ndow. She
testified that Stock and McDonal d made many trips up and down an
exterior staircase. At one point, she watched MDonald use an
out door pay phone just outside of the United Cab building. Wen

the two nen carried a mattress down the stairs and deposited it on



the first floor, she brought the unusual behavior to the attention
of a nearby worker. Less than a mnute later, the house virtually
expl oded. Quidroz called 911, reported the fire, and expl ained
that she thought that two nen were still in the building. But
apparently MDonal d and Stock had already fled the scene.

The flames qui ckly spread to the “shack,” a warehouse at 1722
Carondel et Street owned by Mario Greco, a United Cab enpl oyee
Greco stored taxis in the building and rented part of it out to
United Cab for $600 per nmonth. The shack contai ned an enpl oyee
break room with vending nachines, a television, and tables and
chairs where enployees played cards. United Cab furnished the
building in part because workers needed a safe place torelax in a
relatively dangerous neighborhood. Only a few feet separated
Corona’s house from the shack, which was in flanmes even before
firefighters arrived. More than a dozen people, including a
di spatcher and several cab drivers, had to be evacuated fromthe
war ehouse in the seven-alarmfire. The shack’s roof collapsed, and
one of the cabs stored there was destroyed.

McDonal d and Stock returned to the house around 5:00 A M,
whil e investigators were sifting through the remains of the house
and the shack. @iidroz was still at the scene. She immediately
pointed the nen out to an investigator. MDonald admtted at tri al
that he lied to | aw enforcenent officers when he told themthat he
knew not hing about the fire. Later that norning, Corona gave
McDonald a ride back to the suburbs and provided himw th a place

to sleep. MDonald also admtted at trial that he lied after his



arrest when he told an investigator that Stock had accidentally
caught a bl anket on fire, was unable to put it out, and left the
house to nmeet Corona and McDonald in the French Quarter.

A grand jury indicted each of the three nen on three counts:
conspiracy to conmt arson (18 U.S.C. 8§ 371), nmaliciously burning
buil dings used in or affecting interstate commerce (18 U S.C 8§
844(i)), and, as the indictnent put it, “knowingly us[ing] fireto
commt conspiracy to commt arson as alleged in Count 1” (18 U. S. C
8§ 844(h)(1)). Stock becane a fugitive and was not arrested until
Septenber of 1996. Corona and McDonald stood trial.

Much of the governnent’s case consisted of the testinony of
experts who explained that the fire fit the profile of arson. An
ATF agent described how investigators discovered that the fire
began in three separate places. A burned mattress was on the
ground floor. Acity investigator told the jury that he had taken
atrained and certified dog into the burned structure and that the
dog had detected traces of accelerants in the three places where
the fire began. An expert using a gas chromatograph discovered
gasoline on a blanket in the house. Anot her ATF agent found
burning patterns that suggested that soneone had poured
accel erants. According to these experts, the fact that the fire’'s
origins were at the bottomof the structure and the fact that the
fire spread so quickly indicated that it was intentional

The jury unaninously convicted Corona and MDonald on all
three counts after four days of trial. It found “that the

bui | dings were being used in interstate commerce or in an activity



substantially affecting interstate commerce.” The district court
denied their notion for dismssal on the grounds that the two
buil dings did not have the requisite connections to interstate
comerce. 934 F. Supp. 740 (E.D. La. 1996). It gave oral reasons
for denying their notion to dism ss on double jeopardy grounds.
Corona recei ved 41-nont h concurrent sentences on counts one and two
and an additional nmandatory 60-nonth sentence to run consecutively
on count three. MDonal d received concurrent 33-nonth sentences on
counts one and two and a nmandatory consecuti ve 60-nonth sentence on
count three. Both defendants have appeal ed.
.

Corona and MDonald nake an as-applied challenge to their
convictions on all three counts by arguing that they exceed
Congress’ s commer ce power. According to the defendants, neither of
the burned buildings was used in or had a substantial effect on
i nterstate conmerce. Because the fire spread to the United Cab
war ehouse, we do not find this argunent persuasive.

In rejecting the defendants’ Commerce C ause argunent, the
district court held that the law permits a jury to find that the
governnent proved that the house on Polymia Street had the
required nexus to interstate conmmerce. It relied primarily on

Russell v. United States, 471 U S. 858, 105 S. Ct. 2455, 85 L. Ed.

2d 829 (1985), and United States v. Patterson, 792 F.2d 531 (5th

Cir.), cert. denied, 479 U.S. 865, 107 S. Ct. 220, 93 L. Ed. 2d 149

(1986), for the proposition that the commerce power extends to the

destruction of rental property —including property being prepared



for rental — whether or not the rental activity is exclusively
i ntrastate.

W are not confident that Congress possesses such broad
powers. The defendant in Russell attenpted to burn down a two-unit
apartnment building and was convicted under 8§ 844(i). The Court
uphel d the conviction because the rental of real estate is part of
comerce. It did not require a showi ng of a specific connectionto
i nterstate commer ce because “Congress intended to exercise its ful

power to protect ‘business property and can protect property

involved in exclusively intrastate business as part of its

regul ation of the interstate rental market. Russell, 471 U S. at
860-61, 105 S. C. at 2456-57. In contrast to the property in
Russell, the Polymia Street house was neither rented nor on the
rental rmarket. It is not clear that Corona ever could have

realized his aspirations of creating a youth hostel or a bl ock of
apartnents. The property was hardly different froma private hone,
which the Russell Court cautioned nmay not have been wthin
Congress’s intent in passing 8 844(i). [|d. at 862, 105 S. C. at
2457.

Patterson involved a fire that destroyed twelve units at a 78-
unit condom ni um conpl ex that was under construction. W upheld
t he conviction under 8§ 844(i) in spite of the fact that none of the
units were yet for sale. But we noted that the interstate comrerce
requi renment was satisfied because the builder’s “activity was a
significant business venture involving out-of-state partners and

financing by an out-of-state |l ender.” Patterson, 792 F.2d at 536.



Agai n, the Polymia Street property bears little resenbl ance to the
partially-conpl eted condom nium conplex in Patterson. There has
been no nention of out-of-state financiers or prospective tenants.
The sheer size of the Patterson project made its likely effect on
interstate comerce obvious both for investors and for potenti al
pur chasers. The commercial dinensions of Corona s project were
nmodest at best, and the interstate conponent of his commercia
pl ans was trifling.

Furthernore, the analysis in Patterson lost sone of its
vitality when the Suprene Court announced that “the proper test

requires an analysis of whether the regulated activity

‘substantially affects’ interstate comerce.” United States v.
Lopez, = US _ , 115 S C. 1624, 1630 (1995). In Lopez,

the Court struck down the Gun-Free School Zones Act, 18 U S.C. 8
922(q), which crimnalized the possession of a firearmwthin a
school zone. By inserting the word “substantially” in its
formulation of the “effects test,” the Court rem nded us that
federal courts have a duty to scrutinize the Congress’ s conmmerce

power and dispelled the notion that de mnims connections to

interstate commerce can legitimate federal | egislative powers. See

United States v. Pappadopoulos, 64 F.3d 522, 527 (9th Cr. 1995)

(explaining that Lopez has heightened 8 844(i)’s jurisdictiona

requirenent to a “‘substantial’ effect on or connection to
interstate commerce”’). The Lopez Court also enphasized that

federal crimnal laws can easily intrude on the “traditional

concern[s] of the States.” U S at __ , 115 S. C. at 1640



(Kennedy, J., concurring). Like the statute in Lopez, 8§ 844(i)
i nposes a crimnal penalty in an area that has been the donai n of
state jurisprudence throughout our history. The consequences of
arson are typically local, and we have traditionally left it to the
states to determne the appropriate penalty, just as we have
traditionally left educational policy to localities, which *“my
performtheir role as | aboratories for experinentation to devise
various solutions where the best solutionis far fromclear.” |d.
at . 115 S. CO. at 1641 (Kennedy, J., concurring). The
jurisdictional elenment in 8 844(i) protects it from the facia

chal l enge at issue in Lopez. See United States v. D Santo, 86 F. 3d

1238, 1245 (1st Gr. 1996) (“[Whatever Lopez’ reach, it certainly
did not purport to overrule cases upholding application of the
Comrerce Cl ause power to wholly intrastate activities satisfying

the requisite nexus to interstate comerce.”), petition for cert.

filed, 65 U S. L.W 3531 (U S Nov. 12, 1996). Nevertheless, the
limts of the commerce power are sharper in the wake of Lopez than
they were when we decided Patterson. | ndeed, Lopez calls into

guestion a famly of cases interpreting 8§ 844(i).?

See, e.qg., United States v. Uter, 97 F.3d 509, 516 (1li1th
Cr. 1996) (finding federal jurisdiction under 8 844(i) because
“the restaurant served al cohol and used natural gas, both of which
originated outside of Florida”); United States v. Ryan, 41 F.3d
361, 365 (8th Cir. 1994) (en banc) (“The short duration of the
closure, receipt of utility services for nuch of the nonth and
continued recei pt of natural gas, Ryan’s continued presence on his
father’s payroll as nmanager of the Fitness Center . . . , and the
[out-of -state] | ease arrangenent itself all |lead to the concl usion
that the Fitness Center was an instrunentality of interstate
commerce for purposes of satisfying the requirenents of section
844(i).”), cert. denied, us _ , 115 s O. 1793, 131 L. Ed.
2d 721 (1995); United States v. Raney, 24 F.3d 602, 607 (4th Cr

8



The Seventh Circuit has recently reaffirnmed the view that the
Commerce C ause allows application of 8 844(i) to the burning of
private homes connected to natural gas |ines because “the sum of

many smal | effects can be a large effect.” United States v. Hicks,

_F.3d __, __, 1997 W 39856, at *2 (7th Gir. 1997). Wthout
chal l engi ng the general thrust of the aggregation principle, we
doubt that an effect as small as the cessation of natural gas
service to a single household satisfies the constitutional

requi renment. Taking the “effects test” to its l|ogical extrene

1994) (holding that the destruction of a nobile honme affected
interstate commerce because it received electricity from an
interstate power grid), cert. denied, us __ , 115 s .
1838, 131 L. Ed. 2d 757 (1995); United States v. Shively, 927 F.2d
804, 808 (5th Cir.) (allowing a § 844(i) conviction where there is
“[e]ven ade mnims effect oninterstate comrerce”), cert. denied,
501 U.S. 1209, 111 S. C. 2806, 115 L. Ed. 2d 979 (1991); United
States v. Stillwell, 900 F.2d 1104, 1111-12 (7th Cr.) (holding
that 8 844(i) covered the destruction of a private residence
because “the aggregate class of . . . all arson of private hones
supplied with interstate natural gas[] has nore than a de mnims
effect on interstate commerce”), cert. denied, 498 U.S. 838, 111 S.
. 111, 112 L. Ed. 2d 81 (1990); United States v. Andrini, 685
F.2d 1094, 1096 (9th GCr. 1982) (“[T]he <construction of a
comercial office building using out-of-state materials is a
comercial activity affecting interstate commerce for the purposes
of 8§ 844(i).”). C. United States v. McMasters, 90 F. 3d 1394, 1399
(8th Cr. 1996) (explaining that Lopez did not overrule sub
silentio Russell’s principle that “renting a house is the sort of
economc activity that mght, through repetition elsewhere,

substantially affect interstate conmerce”), cert. deni ed, u. S.
__, 117 s. o. 718, 136 L. EBEd. 2d 636; ___ US _ , 117 S. O
783, L. Ed. 2d (1997); United States v. Martin, 63 F.3d

1422, 1427 (7th Gr. 1995) (holding that even after Lopez, the
Comrerce Clause permts a conviction under 8 844(i) where the
burned buil ding was “a rental property still available for rent but
otherwi se closed to interstate cormmerce”); Reedy v. United States,
934 F. Supp. 184, 187 (WD. Va. 1996) (“Reedy’s placenent of the
restaurant building, zoned for commercial use, on the real estate
mar ket and the subsequent contacts with potential buyers from
another state who were seeking to start a commercial venture
satisfied the governnment’s burden . . . wunder 8 844(i).”"),
di sm ssed on other grounds, 105 F.3d 649 (4th Cr. 1997) (nem).

9



would for all practical purposes grant the federal governnent a
general police power, the very danger the Lopez Court warned us
against. See Lopez, 115 S. C. at 1632. The aggregate effect of
arsons of private hones nmay have a substantial effect oninterstate
commerce. But if each arson in the aggregation is negligible, the
calculation of their effect becones speculative in the sane way
that the effect of gun possession near schools is speculative. W
are reluctant to tolerate so nuch speculation. I f these
convi ctions were based only on the house on Polymia Street, then,
Corona’s and MDonald’ s actions mght not have a strong enough
connection to interstate commerce to warrant the exercise of
Congress’ s comerce power.

Fortunately, we can put off that question for another day. W
find that these convictions conport with the Commerce d ause
because of the fact that the fire spread to the United Cab
war ehouse on Carondel et Street. Not only was the Carondel et Street
property actually being rented, but it was serving a conmercia
rather than a residential purpose. |ndeed, the governnent elicited
testinony that the building facilitated a business that regularly
of fered transportation servicestointerstate travelers arriving at

New Orl eans International Airport. See Katzenbach v. Md ung, 379

U S 294, 304 (1964) (holding that Title Il of the Cvil Ri ghts Act
of 1964, 42 U.S.C. 8§ 2000a, is wthin Congress’s conmerce power as
applied to a restaurant that serves interstate travelers).
What ever effect Lopez may have had on the rule announced in

Russell, we do not think that it went so far as to elimnate from

10



the scope of 8§ 844(i) buildings rented to businesses that provide
transportation to a significant nunber of out-of-state visitors.
Because of its interest in pronoting nobility throughout the
nation, the federal governnent has an interest in protecting | ocal
conmmer ci al transportation offered to the general public.
Consequently, it may crimnalize the burning of buildings rented by
cab conpanies for commercial purposes because those burnings can
have a substantial effect on interstate commrerce.?

Corona and McDonal d argue that because they did not intend to
burn t he warehouse rented by United Cab, they did not “maliciously
damage[] or destroy[]” that building within the neaning of §

844(i). W disagree. In United States v. GQullett, 75 F.3d 941

(4th Cr.), cert. denied, us _ , 117 S. . 134, 136 L. Ed.

2d 83 (1996), a defendant intended to kill a business associ ate by
arranging for himto set off an expl osive package in his hone. The
victiminstead triggered the expl osion outside of property rented
by the business. The governnent won an arson conviction even
though the defendant did not intend to harm the building.
Affirming the conviction, the Fourth Crcuit held that 8§ 844(i)

uses the word “maliciously” in the sane way that common-| aw courts

2As the Court indicated in United States v. Robertson, 115 S
. 1732, 1733 (1995) (per curian), the three Commerce C ause tests
utilized in Lopez are analytically distinct. Because we deci de
this case under Lopez’s “substantial effects” test, we need not
deci de whet her these convictions would survive scrutiny under the
test involving “the use of the channels of interstate conmerce” or
the test involving “the instrunentalities of interstate comerce,
or persons or things ininterstate conmerce, even though the threat
may conme only fromintrastate activities.” See Lopez, 115 S C
at 1629.

11



used it: acting “intentionally or with willful disregard of the
i kel i hood that damage or injury would result.” [d. at 947. W
agree with the Fourth Crcuit that the statute' s definition of
“mal i ciously” includes “wanton and wllIful burnings wthout
justification or excuse,” just as the common | aw s under st andi ng of

arson did. See John W Poul os, The Metanorphosis of the Law of

Arson, 51 Mo. L. Rev. 295, 405 (1986). See also McFadden v. United

States, 814 F.2d 144, 146 (3d Gr. 1987) (holding that Congress
intended 8§ 844(f)’s prohibition on “maliciously” using fire to
damage or destroy governnent property to extend to acts in wllful
di sregard of the |ikelihood of danmage). Corona and McDonal d coul d
not have hel ped knowing that the Carondelet Street property was
only a fewfeet fromthe Polymia Street house. W have no trouble
concluding that they acted in willful disregard of the Iikelihood
of spreading the fire to the warehouse.

L1l

A

Corona and McDonal d argue that their conviction on count three

violates their Fifth Anmendnent rights because it anmpunts to a
second, unauthorized punishnment for the crines referred to in
counts one and two. W agree. W hold that, with the possible
exception of cases in which conspirators use fire as a neans of
conmmuni cati on, Congress has not authorized three separate
puni shments for arson, for conspiracy to commt arson, and for

using fire to conmt conspiracy to conmmt arson.

12



Al t hough both defendants’ sentences on counts one and two are
concurrent, each of the three sentences carries its own $50 speci al
assessnment under U.S.S.G 8 5E1.3. As long as a sentence carries
a mandatory special assessnent, it is a separate punishnment for

doubl e j eopardy purposes. United States v. Kinbrough, 69 F.3d 723,

729 (5th Gir. 1995), cert. denied, Uus _ , 116 S. C. 1547,

134 L. Ed. 2d 650 (1996). Because of the special assessnents,
t hen, Corona and McDonal d were each puni shed three separate tines,
once under each statute.

The governnent argues that the defendants cannot take
advantage of this doctrine because they did not object to the
speci al assessnents at sentencing. But the defense did not need to
make such an objection to preserve the doubl e jeopardy argunent; it
coul d consistently maintain that nultiple punishnments shoul d not be
al l oned and concede that if nmultiple punishnents are perm ssible,
the mandatory assessnents apply. Preserving the doubl e jeopardy
theory required the defense sinply to put the district court on

notice of the nature of its objection. MWallace v. Ener, 521 F. 2d

215, 218 (5th Cr. 1975). Furthernore, in contrast to a conpl aint

about nmultiplicity in an indictnent, “[a] conplaint about
multiplicity of sentences . . . can be raised for the first tine on
appeal.” United States v. Stovall, 825 F.2d 817, 821 (5th Cr.),

amended, 833 F.2d 526 (5th Gr. 1987).
When mul ti pl e puni shnents are at i ssue, our inquiry focuses on
whet her Congress i ntended for the defendant’s actions to be subject

to the punishnment received. |If statutory |anguage authorizes the

13



puni shnment, there can be no doubl e jeopardy violation. Mssouri V.

Hunter, 459 U. S. 359, 368-69, 103 S. C. 673, 679 (1983); Al bernaz
v. United States, 450 U.S. 333, 336, 101 S. . 1137, 1141 (1981).

But if that inquiry is inconclusive, we apply the interpretive tool

announced i n Bl ockburger v. United States, 284 U. S. 299, 52 S. C

180, 76 L. Ed. 306 (1932), which asks “whether conviction under
each statutory provision requires proof of an additional fact which

t he other does not.” United States v. Nguyen, 28 F.3d 477, 482

(5th Gr. 1994) (citing United States v. Free, 574 F. 2d 1221, 1224

(5th Gr.), cert. denied, 439 U S. 873, 99 S. . 209, 58 L. Ed. 2d

187 (1978)). Where there are nore than two statutory provisions at
i ssue, each offense nust contain an el enent not contained in the

sum of the elenents of the other offenses. See United States v.

Davis, 793 F.2d 246, 248 (10th Gr.), cert. denied, 479 U S. 931

107 S. C. 400, 93 L. Ed. 2d 353 (1986). Det er m ni ng whet her
statutory offenses are separate for double jeopardy purposes
involves parsing the statutes apart from the facts of any

particular case. United States v. Singleton, 16 F.3d 1419, 1422

(5th Gir. 1994).

The prosecution franed these indictnments carefully in order to
avoid a nore obvious double jeopardy violation. |If the predicate
offense in the use-of-fire count had been the arson charged in
count two, those two counts would differ only in nanme —both woul d
puni sh the defendants for burning buildings with an effect on
interstate comerce. The Seventh Circuit has sensibly held that

convi ctions under § 844(h)(1) and § 844(i) create a doubl e j eopardy

14



violation when the 8 844(i) offense is the crinme in which the
defendant used fire. United States v. Chaney, 559 F. 2d 1094, 1095-

96 (7th Cr. 1977). Nei t her crinme involves an elenent that the
ot her does not. Just as one necessarily uses force in commtting
robbery, one necessarily uses fire in conmtting arson. Wth no
i ndi cation from Congress that every arson shoul d be subject to the
five-year® enhancenent set out in 8 844(h)(1), the Seventh Circuit

concl uded that these counts anount to the sane offense’ within
the nmeaning of the double jeopardy clause because they would be

proved by identical evidence.” [d. at 1096 (citing Brown v. Onio,

432 U.S. 161, 97 S. C. 2221, 53 L. Ed. 2d 187 (1977)). The
governnent adm ts on appeal that Chaney’s anal ysis would control if
arson had been the predicate of the use-of-fire charge: “The Court
in Nguyen[, 28 F.3d at 485,] indicated that Congress i ntended
mul tiple, consecutive punishnments for subsections (h) and (i) of
Section 844, as long as the predicate felony for subsection (h) is
not the subsection (i) charge itself” (enphasis added). Cf. United
States v. Fi or e, 821 F.2d 127, 130-31 (2d Gr. 1987)

(di stinguishing Chaney where mail fraud is the underlying felony in
a use-of-fire conviction).

The only way for the prosecution to evade the sort of
violation found in Chaney was to nmake count one rather than count

two into the predicate underlying the use-of-fire charge. Instead

3ln 1996, Congress increased the enhancenent for first-tine
of fenders to ten years. Antiterrorismand Effective Death Penalty
Act of 1996, 8§ 708(a)(3)(A), Pub. L. No. 104-132, 110 Stat. 1214,
1296.
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of using fire to commt arson, then, the prosecution alleged that
Corona and McDonal d used fire to commt conspiracy to conmt arson.
We have seen this tactic before. The prosecution in United

States v. Riggio, 70 F.3d 336 (5th Cr. 1995), cert. denied,

us. _ , 116 S. C. 1366, 134 L. Ed. 2d 531 (1996), charged a
defendant with these sane three statutory violations after he
consummated his agreenent to burn an autonobile dealership for

$5, 000. Applying the Bl ockburger test, we held that “conspiracy to

commt arson nmay serve as the predicate felony for a use of fire
charge.” But the jury in R ggio acquitted the defendant of the §
844(i) arson charge. Indeed, we noted that Chaney did not apply
because “[t]he instant case is different from the situation in
which the defendant is convicted of arson and the use of fire
charge.” [1d. at 338 n.10. In the case of Corona and MDonal d, by
contrast, the prosecuti on won convictions on all three counts. Qur
question is whether the prosecution’s sleight of hand reflects a
use of 8§ 844(h)(1) that conports with the puni shnent that Congress
i ntended for defendants such as Corona and MDonal d.
B

Because the penalty for using fire functions as a statutory
enhancenent, the conspiracy count and the arson count do not need
to include an el enent not included in the use-of-fire count. See,

e.q., Smallwood v. Johnson, 73 F.3d 1343, 1350 & n.9 (5th GCr.),

cert. denied, us __ , 117 S C. 212, 136 L. Ed. 2d 146

(1996); Singleton, 16 F.3d at 1425. But the defendants insist that

the use-of-fire count viol ates Bl ockburger because it required the

16



jury to find nothing beyond t he conbi ned el enents of the conspiracy
and arson counts. The governnent’s theory at trial was that Corona
and McDonald used fire to commt conspiracy when they started the
fire as an overt act in furtherance of the arson conspiracy. The
indictnment specifically listed starting the fire as one of the
overt acts supporting the 8 371 charge. The governnent points out
that conbining 8 844(h)(1) with a conspiracy charge has been
sanctioned not only by Ri ggio, but also by the Seventh Crcuit in

United States v. Hayward, 6 F.3d 1241, 1246-48 (7th Cr. 1993),
cert. denied, us _ , 114 s. C. 1369, 128 L. Ed. 2d 46

(1994), which upheld a conviction for using fire in the comm ssion
of an illegal conspiracy to intimdate on the basis of race by
burni ng crosses.

I f setting the buildings on fire was the only way that Corona
and McDonal d coul d have used fire to commt their conspiracy, their
puni shment was unconstitutionally duplicative. The conspiracy and
the arson counts required the jury to find that the defendants
agreed to commt an act in reckless disregard of the danger of
burning a building affecting interstate commerce, that they acted
in furtherance of that agreenent, and that their reckless or
intentional actions actually caused the burning of a building
affecting interstate comerce. On the fire-as-overt-act theory,
nothing nore need be proved in order to find a violation of §
844(h)(1). Once the jury has found the defendants guilty of arson

and conspiracy to conmt arson, it has found themguilty of using

17



fire as part of that conspiracy. That viol ates Bl ockburger, and we

presunme that Congress did not intend such a result.

Anot her theory of how the defendants used fire is avail abl e,
one that does not depend on equating the fire with an overt act.
In the abstract, the charge of using fire to conmt conspiracy to
commt arson could be separate fromthe conspiracy itself if the
jury were required to find that fire had sone role in facilitating
the conspirators’ agreenent. The jury in this case, for exanple,
coul d concei vably have found that Corona and McDonal d communi cat ed
across the Mssissippi R ver by snoke signals or by hanging a
lantern in a belfry. W do not reach the question of whether that
ki nd of conduct would nerit punishnent under 8§ 844(h)(1). But the
gover nnent woul d have a col orabl e argunent to that effect. Conpare
Hayward, 6 F.3d at 1246-48 (allowing a 8 844(h) (1) conviction even

where the fire's purpose is not to destroy property), with United

States v. lLee, 935 F.2d 952 (8th Cr. 1991) (concluding that 8§

844(h) (1) does not apply to non-destructive fires), reh’g en banc

granted on other grounds, 6 F.3d 1297 (8th G r. 1993) (en banc),

cert. denied, us __, 114 S. C. 1550, 128 L. Ed. 2d 199

(1994). In the nost technical sense, then, the three convictions

survi ve the Bl ockburger test.

The Riggio court did not consider whether one “uses fire” to
commt conspiracy when one uses fire to conmt an overt act in
furtherance of the conspiracy. And the Hayward court noted that
t he def endants had wai ved the argunent that “[t]he fire was not an

aid in formul ating the agreenent” because “the federal felony of

18



conspiracy . . . is conplete at the tine that the agreenent is
made.” Hayward, 6 F.3d at 1248 n.9. The sanme is true in this
case. Because the defendants have not argued the point, we do not
gquestion the governnent’s premse that 8§ 844(h)(1l) permts the
fire-as-overt-act theory.

But even if 8 844(h)(1) requires fire to be used as nore than
an overt act, we would not allow these sentences to stand.
Al though it is possible to specul ate that Corona and McDonal d used
fire to communicate, there is no evidence that anything of the sort
happened in this case. On these facts, it would be inappropriate

to burden the defendants with the full force of Blockburger’s

abstractions. The governnent did not contend at trial that the
defendants used fire to agree, and it does not advance anything
li ke a snoke-signal theory on appeal. The Suprene Court has
recogni zed that “[t]here may be i nstances i n whi ch Congress has not
i ntended cumul ative punishnents . . . , notwithstanding the fact
t hat each of fense requires proof of an elenent that the other does

not.” Whalen v. United States, 445 U. S. 684, 693 n.7, 100 S. C

1432, 1438 n.7, 63 L. Ed. 2d 715 (1980). And in the past we have
declined to indulge in speculations with no support in the record
in order to get a conviction past the Double Jeopardy Cl ause. 1In

United States v. Evans, 854 F.2d 56, 57 n.2 (5th Gr. 1988), for

exanple, we held that two 8 922(a)(6) counts for giving false
information in connection with the purchase of a firearm or
anmunition were duplicative in spite of the fact that “[i]t is

theoretically possible that on each occasion Evans twce
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separately furni shed the Robinett driver’s |icense.” W noted that
neither the indictnment nor the jury instructions required such a
finding and that the governnent never contended at trial that there

were separate false statenents for each count. | d. See al so

United States v. Hodges, 628 F.2d 350, 352 (5th Cr. 1980)

(concluding “that appellant illegally received two sentences for
the proof of one crine” because the governnent did not argue at

trial that the defendant possessed the relevant firearns at

different tinmes or places); United States v. Hernandez, 591 F.2d
1019, 1022 (5th Gr. 1979) (en banc) (finding a double jeopardy
vi ol ati on where the governnent used t he sane evi dence to prove both
distribution and possession wth intent to distribute under 18

US C 8§ 841(a)(1)). Evans, Hodges, and Hernandez, unlike this

case, concerned nultiple punishnents under a single statute. See

Gore v. United States, 357 U S. 386, 391, 78 S. Ct. 1280, 1284, 2

L. Ed. 2d 1405, 1409 (1958) (distinguishing single- frommultiple-
statute cases). Nevertheless, they spring froma concern that the
prosecution’s creative pleading can |l ead to unauthorized nmultiple
puni shment. Wthout any hint fromthe governnent that Corona and
McDonal d used fire as a nmedi umof communi cation, we will not allow
that theory to serve as a basis for the governnent’s contention
t hat these 8§ 844(h) (1) convictions conport with Congress’s intended
application of the statute.
C.
When we find duplicative sentences, we vacate the offending

sentences and remand with instructions that the governnent may
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el ect which counts to dismss in order to bring the sentences into

conpliance. United States v. Brechtel, 997 F.2d 1108, 1112 (5th

Cir.), cert. denied, 510 U S. 1013, 114 S. . 605, 126 L. Ed. 2d

570 (1993); United States v. Goff, 847 F.2d 149, 172 (5th Gir.),

cert. denied, 488 U S 932, 109 S. . 324, 102 L. Ed. 2d 341

(1998). In this case, the governnent may choose to di sm ss any of
the three counts. Under Riggio, multiple punishnments under 8§
844(h)(1) and 8 371 can stand, even if the conspiracy is the
predi cate for the 8§ 844(h)(1) count. Miltiple punishnents under 8§
844(1) and 8 371 can stand because both the conspiracy count and
its predicate offense require an elenent that the other does not.

See United States v. Felix, 503 U S. 378, 389, 112 S. C. 1377

1384, 118 L. Ed. 2d 25 (1992). As far as the doubl e-jeopardy
analysis is concerned, the governnent can even choose to pursue
mul tiple punishnments under 8 844(i) and 8§ 844(h)(1). Unlike the
charges in Chaney, the predicate offense for the § 844(h) (1) count
is not arson as such, but conspiracy to commt arson. Thus, 8
844(h) (1) requires —and the jury found —an el enent not contai ned
in 8§ 844(i): an agreenent.
| V.

Corona and McDonal d were each represented by different counsel
at trial. Al t hough Corona was and is represented by a federa
public defender, he managed to hire private counsel to represent
McDonald and Stock, the at-large defendant. McDonal d’s trial
counsel withdrew after filing a notice of appeal, and MDonald

obtained a new attorney. On the strength of Cuyler v. Sullivan,
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446 U.S. 335, 349-50, 100 S. . 1708, 1719, 64 L. Ed. 2d 333
(1980), he contends before us that the fact that his trial counsel
was being paid by Corona created an actual conflict of interest
that requires us to grant hima newtrial. Specifically, MDonald
explains that his trial counsel asked McDonald on the stand about
Corona’s behavior after the fire in a way that suggested that
Corona was not privy to the plot. He al so suggests that his
counsel s decision to have McDonald testify was notivated by his
interest in decreasing the chances that Corona woul d be convi ct ed.

McDonal d i naccurately describes his trial counsel’s situation
as “multiple representation.” Unli ke the defense counsel in
Cuyler, who had professional duties to three co-defendants,
McDonal d’s attorney had an obligation to pursue only MDonal d’ s
interests at trial. V.J. Stock was not present, and McDonal d does
not suggest that the concurrent duties to MDonald and Stock
created any actual conflict. The fact that Corona paid MDonald s
counsel does not nean that he represented Corona. See Mdel Rules
of Professional Conduct Rule 1.8(f) (allowing |lawers to accept
conpensation fromthird parties).

In sonme circunstances, we have required trial judges to hold
Garci a hearings when they know of an actual conflict of interest.

See, e.qg., United States v. Geig, 967 F.2d 1018, 1022 (5th Cr.

1992) (remanding for a @Grcia hearing where defense counsel
comm tted serious ethical breaches that put him®“in the position of
simul taneously having to defend hinself as well as his client

regarding their potentially crimnal activity”). W afford this
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protection to crimnal defendants to ensure that they have nmade an
i nformed wai ver of the right to conflict-free counsel. See United

States v. Garcia, 517 F.2d 272 (5th Gr. 1975).

We cannot find any reason why the district court should have
been alerted to any conflict of interest here. MDonald s direct
exam nation was hardly calculated to exonerate Corona. And t he
fact that McDonald testified on his own behal f was not sufficient
to put the court on notice that sonething mght be amss.
McDonal d’s testinony disclosed that his counsel received paynent
from Corona, but that by itself does not establish a conflict of
interest. As far as the court was concerned, MDonald coul d have
decl i ned Corona’ s assi stance and accepted appoi nted counsel if he
t hought his counsel would be disl oyal.

I n essence, then, McDonald is sinply arguing that he received
i neffective assistance of counsel. But he did not make this
argunent at trial. “[A] claimof ineffective assistance of counsel
cannot be resolved on direct appeal unless it has been first raised

before the district court.” United States v. Bounds, 943 F. 2d 541,

543-44 (5th Cr. 1991). As in Bounds, MDonald can press his
i neffective-assistance clai munder 28 U . S.C. § 2255.
V.

Finally, MDonald challenges the sufficiency of the evidence
on all three counts. Crimnal convictions are supported by
sufficient evidence “if a reasonable trier of fact could conclude
that the elenents of the offense were established beyond a

reasonabl e doubt, viewi ng the evidence in the |light nost favorable
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to the jury's verdict and drawi ng all reasonable inferences from

t he evidence to support the verdict.” United States v. Mmhat,

F.ad __, __, 1997 W 52191, at *8 (5th Cr. 1997).

The governnment’s evidence that the fire was caused by an
arsoni st was overwhelmng: a parade of experts explained their
various reasons for concl udi ng t hat soneone had burned t he Pol ymi a
Street house intentionally. An eyew tness placed MDonald at the
scene wthin a mnute of the fire. Suzanne CGuidroz testified that
she had seen McDonal d on several occasions before and had a chance
to confirmhis identity when he wal ked to the United Cab buil di ng
to place a tel ephone call. Investigators testified that he showed
up the next norning at the property. MDonald admts that he |ied
to these investigators when they asked him about the blaze. See

United States v. Meyer, 733 F.2d 362, 363 (5th G r. 1984) (“False

excul patory statenents nmay be used . . . as substantive evidence
tending to prove guilt.”). According to Ms. Quidroz, MDonald and
Stock were acting in concert to prepare the house for the fire.
Based on this evidence, a reasonable jury could conclude that,

beyond a reasonable doubt, MDonald agreed to burn down the

Pol ymmi a Street house and carried out that agreenent. See United

States v. Ruiz, F.3d __ , _ , 1997 W 49333, at *5-*8 (1st

Cr. 1997) (upholding arson and conspiracy convictions on
circunstantial evidence, including the |likelihood that the

def endants were lying); United States v. Uter, 97 F.3d 509, 512

(11th CGr. 1996) (finding the evidence of arson sufficient where

the evidence showed that the fire was intentional, that the
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defendant had a notive, and that the defendant had tal ked about
setting the property on fire).
VI,

Corona’s and McDonal d’ s convi ctions conport with the Commerce
Cl ause and are supported by sufficient evidence. Their sentences,
however, violate the Double Jeopardy C ause. W vacate the
sentences on all three counts and remand this case to the district
court so that the governnent can dism ss one of the counts and the
court can inpose new sentences. MDonald' s claimof ineffective
assi stance of counsel is dism ssed wthout prejudice.

AFFI RVED | N PART, VACATED I N PART, and REMANDED
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