IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20832

CLARENCE H. JONES, JR.,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON,
Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

January 28, 1998

Before JONES, SM TH, and STEWART, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

In 1995, darence Jones, a Texas state inmate, filed a
petition for wit of habeas corpus under 28 U S.C. § 2254. On the
basis of the magi strate judge's report and recommendati on, and over
Jones's objection, the district judge denied the petition. Jones
filed a notice of appeal and noved for a certificate of probable
cause (“CPC’) to appeal and for permssion to appeal in form
pauperis (“IFP"). The district judge referred the CPC and |FP

motions to the magistrate judge “for disposition and/or



recommendati on.”

The nmagi strate judge denied the notions in the formof a final
orderSSnot a report and recommendation to the district judgeSS
entitled “Menorandumand Order.” The district judge took no action
thereafter, and the nmagistrate judge's order stands as the | ast
action, at the district court level, prior to the filing of the
notice of appeal. The case, nonetheless, was forwarded to this
court, and Jones now requests that we issue a CPC Concl udi ng
however, that we are without jurisdiction, we dismss the appeal

and r enmand.

.

Jones's habeas petition was filed before the April 24, 1996,
effective date of the Antiterrorismand Effective Death Penalty Act
(“AEDPA") of 1996. Accordingly, this case is governed by the |aw
in effect prior to the AEDPA s enactnent. See Geen v. Johnson,
116 F. 3d 1115, 1119-20 (5th Gr. 1997); see also Lindh v. Muirphy,
117 S. C. 2059, 2068 (1997).

Jones nmust obtain a CPC in order to appeal the denial of his
habeas petition. The version of FED. R App. P. 22(b) in effect
when Jones's petition was filed stated,

[ Al n appeal by the applicant for the wit may not proceed

unless a district or acircuit judge i ssues a certificate

of probable cause. If an appeal is taken by the

applicant, the district judge who rendered the judgnent

shall either issue a [CPC] or state the reasons why such

a certificate should not issue.

Li kewise, fornmer 28 U S.C. 8§ 2253 provided that “[a]n appeal may

not be taken to the court of appeals fromthe final order in a

2



habeas corpus proceedi ng where the detention conpl ai ned of arises
out of process issued by a State court, unless the justice or judge
who rendered the order or a circuit justice or judge issues a
[CPC]. "

Here, as we have stated, the magistrate judge denied the
motion for CPC, and the district judge did not rule on the notion
or adopt the magistrate judge's decision. W thus are presented
with an issue that is res nova in this circuit: whet her the
determ nation of CPC status, nade only by the magi strate judge and
not presented to the district judge for review, is sufficient to
confer jurisdiction on this court to consider a further notion for
CPC presented to us.

The authority of a magistrate judge to act on civil matters is
described in the Federal Magistrate's Act (the “Act”), 28 U S. C
8 636. Generally, in a case in which the parties have not
consented to have the case proceed before a magistrate judge, a
magi strate judge my determne pretrial matters, conduct
evi dentiary heari ngs, and file pr oposed fi ndi ngs and
recomendations. See § 636(b)(1)(A-(C."

In Dye v. Cowan, 472 F.2d 1206, 1207 n.1 (6th Cr. 1972), the
court stated that a magistrate's order granting CPC was “clearly
ultra vires and void,” because a nagistrate is not an Article 11

j udge, and the functions delineated in the Federal Magistrate's Act

1 On the other hand, where the parties have consented to proceed before a
magi strate judge, he may “conduct any or all proceedingsinajury or nonjury civil
mat t er and order the entry of judgnent inthe case,” providedthe district judge has
desi gnated t he nmagi strate judge to exerci se such authority. See § 636(c)(1). The
parti es gave no such consent in the instant case.
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did not include the authority to issue CPC s.? The Dye case was
deci ded under a prior version of the Act, which gave nagistrate
judges (then called “magi strates”) the power of “prelimnary review
of applications for post-trial relief nade by individuals convicted
of crim nal of f enses, and subm ssion of a report and
recomendations to facilitate the decision of the district judge
having jurisdiction over the case as to whether there should be a
hearing.” 28 U.S.C. 8 636(b)(3) (1970). The statute permtted any
district court, by rule, to assign nmagistrates “such additiona

duties as are not inconsistent with the Constitution and |aws of
the United States.” ld. 8§ 636(b). As the Dye court noted,
however, “Judicial decision nmaking, except in relation to m nor
offenses, . . . is not wthin the prerogative of the United States
magi strate nor can it be delegated to him by the United States
District Judge.” 472 F.2d at 1207 n.1 (citations omtted).

The present version of the Act is worded differently. Like
the prior version, the Act provides that “[a] nagistrate may be
assi gned such additional duties as are not inconsistent with the
Constitution and laws of the United States.” 28 U.S.C
8 636(b)(3). Mre specifically, the Act al so provides that

a judge may designate a nmmgistrate to hear and
determ ne any pretrial matter pending before the court,
except [itens not relevant here]. A judge of the court

may  reconsi der any pretrial matter under this

subparagraph (A) where it has been shown that the
magi strate's order is clearly erroneous or contrary to

2 Another circuit appears to consider the question to be an open one. See
Jones v. Peterson, 108 F.3d 338 (9th Cir.) (table), 1997 U.S. App. LEXI S 3153, at
*1 (9th Cir. Feb. 20, 1997), cert. denied, 118 S. Ct. 300 (1997).
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I aw.
ld. 8 636(b)(1)(A). Inregard to habeas matters, “a judge may al so
designate a magistrate . . . to submt to a judge of the court
proposed findings and recomendations . . . of applications for
posttrial relief made by i ndividuals convicted of crim nal offenses

" 1d. 8 636(b)(1)(B)

Most recently, in United States v. Dees, 125 F.3d 261 (5th
Cr. 1997), this court interpreted the current statute in holding
that the taking of aguilty pleais a perm ssible “additional duty”
under 8§ 636(b)(3). Citing Peretz v. United States, 501 U S. 923,
930-31 (1991), and CGonez v. United States, 490 U S. 858, 864
(1989), the court opined that “a magisterial duty is a proper
"addi tional duty' under the clause if it bears sone relationshipto
the duties that the Act expressly assigns to magi strate judges.”
125 F. 3d at 264-65. Because the taking of a plea bears a close
relationship to evidentiary proceedings to determne the
vol untari ness of a pleaSSwhich |atter proceedings this court had
found to be authorized to magi strates under 8§ 636(b) (1), see United
States v. Rojas, 898 F.2d 40 (5th G r. 1990)SSthe court held that
the taking of pleas is a proper “additional duty” under the
stat ut e.

Havi ng di sposed of the statutory issue, the court addressed

whether the taking of pleas by magistrate judges offends

Article Ill of the Constitution. The court stated that
[mMost notably, Article Ill judges cannot delegate to
magi strate judges final authority over sone inportant
issue in a case, as only Article Ill judges, not their

adj uncts, have the power to dispose of cases or
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controversies. For this reason, the Suprene Court has
stressed that the reviewability of a nagistrate judge's
actionsis acritical factor in considering the propriety
of an Article Ill judge's delegation of authority to a
magi strate judge.

125 F. 2d at 268. The court added,
[SJo long as the district court has the power to review

the magi strate judge's actions, there is no “'threat to
the judicial power or the independence of judicial

deci si onmaki ng that underlies Articlelll."'” Peretz, 501
US at 938. . . (quoting United States v. Raddatz, 447
US 667, 685-86 . : . (21980) (Blacknun, J.

concurring)). Only when a mmagistrate judge possesses
final decisionnmaking authority over a substantial issue
in a case does an Article |1l problem arise. See

Raddat z, 447 U.S. at 683 .

Appl yi ng these maxi nms, the court noted that “[t] he taking of
a plea by a magistrate judge does not bind the district court to
accept that plea. Rat her, the district court retains ultinmate
control over the plea proceedi ngs, which are submtted to the court
for its approval.” Id. (citation omtted). To the sane effect,
the court added that in Peretz, the Court later held that because
a district court retains the ultimate decision over whether to
enpanel a jury selected under a magistrate's watch, voir dire is
sufficiently reviewable to allow it to be assigned to nagistrate
judges wi t hout damage to Article Ill's structural guarantees.” |d.

(citing Peretz, 501 U S. at 937).

L1l
Thus, under the law of this circuit, the pivotal question is

whet her a given duty assigned to a nmagistrate judge is subject to



neani ngful review by the district judge.® At |east under the facts
and circunstances of the instant case, we conclude that there was
insufficient provision for review, so the nmmgistrate judge's
purported grant of CPCis inadequate to confer jurisdictiononthis

court.

A

The district judge effectively ceded authority to act when he
referred the notion for CPC to the mmgistrate judge “for
di sposition and/or recommendation.” Once the nmmgistrate judge
elected to take final action, rather than submt a report and
reconmendati on, the cession becane final, with the magi strate judge
ruling, in a docunent entitled “Mnorandum and Order,” that the
“request for a certificate of probable cause is DENIED.” As the
Dees court held, “Article Ill judges cannot delegate to magi strate
judges final authority over sone inportant issue in a case.”
125 F. 3d at 268. “Only when a magistrate judge possesses fina
deci si onmaki ng authority over a substantial issue in a case does an
Article |1l problem arise.” | d. But that, in fact, is what
occurred here. The central requirenent of DeesSSthat “the district
court retains ultimate control over the [] proceedings, which are

submitted to the court for its approval, ”4SSplainly was not net.

3 W assume that, under Dees, 125 F.3d at 264-65, the magistrate's
consi deration of the request for CPCis a permssible “additional duty” under
8§ 636(b)(3), as it “bears sone relationahip” to a nagistrate judge's custonary
role of submtting reports and reconmendati ons on whet her to grant habeas relief.

4 Dees, 125 F.3d at 268 (enphasis added).
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B

Even if we were not confronted by the limtations of
Article I'll, as analyzed in Dees, the | anguage of the forner § 2253
woul d be di spositive. As we have noted, that section provided that
“[al] n appeal may not be taken . . . in a habeas corpus proceeding

unless the justice or judge who rendered the order or a
circuit justice or judge issues a [CPC.”

Here, the district judge issued the order denying habeas
relief. The statute requires any subsequent CPC to be issued by
that district judge or by “a circuit justice or judge.” |If there
were any doubt that the words “or judge” refers to a district
judge, not a nmmgistrate judge, we would |look to FED. R ArP. P
22(b), which requires a CPC to be issued by “a district or a
circuit judge.” The reference is not to the “district court,” but
only to the specified judicial officer, i.e., the district judge.”
We assune the rule neans what it says and that, accordingly, a CPC
at the district court |evel nust be issued by a United States

district judge.?®

| V.
In sunmary, we apply the principles enunciated by this court

in Dees and, agreeing with the position taken by the Sixth Crcuit

> See al so Holiday v. Johnston, 313 U.S. 342, 350-54 (1941) (holding that,
where Habeas Corpus Act of 1867 required hearing to be before the “court,
justice, or judge,” court's referral of matter to a conm ssioner was nhot
permtted); Cruz v. Hauck, 515 F.2d 322, 328 n. 10 (5th G r. 1975) (di stinguishing
between statutory reference to “trial court” and “trial judge” and placing
significance on the fact that the subject statute contained no specific | anguage
directing the district judge to hold an evidentiary hearing, so the matter coul d
be referred to a nmagistrate).
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in Dye, we conclude that a CPC issued by a magistrate judge is
ineffective to confer jurisdiction onthis court where the district
judge has conclusively ceded to the nagistrate judge the role of

deci di ng whether a CPC shall issue.

Because we are without jurisdiction, the appeal is DI SM SSED,
and this matter is REMANDED to the district court for further

proceedi ngs, as appropriate.



