UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-20831

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JOSEPH READE POWELL, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Sept enber 24, 1997/

Before KING DAVIS, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Thi s appeal rises fromthe conviction of Joseph Reade Powel |,
Jr. for evading federal fuel excise taxes. Powel | contests the
adm ssion of certain itens of evidence and the application of the
United States Sentencing CGuidelines. W affirmthe judgnment of the

district court.

| . FACTUAL BACKGROUND
From approximately July 1986 through 1991, Joseph Powel |
operated a wholesale distributorship of gasoline and diesel

products nanmed J. P. Energy. Powell bought a building in Ki ngswood,



Texas, in which he maintained his offices. He sold gasoline and
di esel fuel to retail outlets, such as conveni ence stores, service
stations, and truck stops in and around Houston, Texas.

In the |ate 1980s, the federal governnent and the State of
Texas of fered exci se tax reduction prograns for gasohol producers.?
On July 21, 1988, Powell registered with the Internal Revenue
Service as a gasohol producer. He obtained a Form 637, which
enabled himto purchase gasoline at a reduced rate of excise tax
begi nning on July 25, 1988.

Under the federal program a person who was buyi ng gasoline to
blend it into gasohol could obtain authorization to buy gasoline
fromhis suppliers at a reduced rate of tax. |In order to obtain
his Form 637, Powell represented to the IRS that he was going to
bl end gasoline to make gasohol. The registration Powell received
warned him about the |egal consequences of msusing the
certificate. Powell was required to blend the gasoline into
gasohol within twenty-four hours, and if he failed to do so he
woul d becone |iable for the difference between the reduced rate of
tax he paid and the full excise tax rate. During 1989 and 1990,
that difference was 5.6 cents per gallon. Powel I was also
obligated to file a Federal Quarterly Excise Tax Return (Form 720)
for each quarter.

Powel | al so regi stered to buy diesel fuel and heating oil tax-

free on Septenber 19, 1988. He becane eligible to buy these fuels

! Gasohol is a product nmde through the addition of ethanol
or al cohol, which are octane enhancers, to | ow grades of gasoline
with | ow octane ratings.
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tax-free on Cctober 31, 1988. In order to obtain this
registration, Powell represented that he would act as a whol esal e
distributor of diesel fuel. Powell was obligated to notify the IRS
i f his business changed, but he never notified the I RS that he was
using the Form 637 for a purpose other than the one he clainmed on
hi s application.

During 1988, |ess than one percent of Powell’s sales involved
gasohol or ethanol. Powell bought ethanol from Koch Industries,
Inc. (“Koch”), and Petdon, which was owned by Powell’s friend Tom
Petty. Petty stopped supplying Powell wth ethanol in March 1988,
and Powel |l stopped buying ethanol from Koch in Decenber 1988
Powel | neverthel ess continued to use his Form 637 to buy gasoline
at the reduced rate of federal excise tax for gasohol blenders. He
al so continued to use his other Form 637 to buy diesel fuel tax-
free. Powell sold these products to his retail custoners, whom he
charged the full rates of federal and state excise tax on both
types of fuel

I n 1988, Powel | contacted Oscar Lee Martin and entered into an
agreenent whereby Powel | woul d recei ve et hanol produced by Martin’s
grain processing plant, Livingston Steam Power, in exchange for
payi ng the expenses of the plant, the notes on the equipnent, and
a small salary for Martin. Powell told Martin that he (Powell) had
the facilities to blend ethanol with gasoline and that it would be
very profitable for him (Powell) to have a source of ethanol. In
1988 and part of 1989, the plant never produced nore than a total

of six to eight |oads of ethanol. Powel | received three of the
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| oads of ethanol in 1988; the others were sold to other buyers
because Powell told Mrtin that he (Powell) did not need the
et hanol .

Powel | put a fax machine and a new tel ephone line in Martin's
house because Powell wanted Martin to send him records so Powel |
woul d “have a paper trail for his auditors.” On Septenber 29
1988, Powell faxed to Martin a copy of an invoice that was
different in formfromthe one Livingston Steam Power used and t hat
did not neet the state requirenents. The invoice described a
delivery by Livingston Steam Power of 8,063 gallons of ethano
purportedly made by Martin’s truck. The delivery had never
occurred; Martin did not even own a truck. Martin confronted
Powell in his (Martin’s) front yard, and told Powell that he did
not have invoices |ike the one faxed by Powel |, that such invoices
did not conport with state | aw, and that Powel | should not send him
i nvoi ces any nore. Martin testified that the State of Texas
required himto keep certain records in order to sell a |oad of
et hanol . All of the ethanol going into the truck had to be
measured by neter, and the operator had to sign the neter ticket
and invoice, including on the invoice the nunber of the trailer
containing the ethanol. Martin testified that he never gave anyone
any et hanol w thout generating these docunents. Powell had a stack
of simlar invoices that he wanted Martin to use to keep a paper
trail in the event of an audit. Martin told Powell that he could

not use those invoices and not to send them any nore.



Martin cl osed the grain processing plant in January 1989. The
pl ant cl osed permanently i n Septenber or October 1989. Powell told
Chuck Hender son, a business associate who participated in Powell’s
schene to evade taxes, that it did not make any difference whet her
Li vi ngston St eam Power worked or not. Powell told Henderson that
Li vi ngston Steam Power gave him a vehicle to show that he
manuf actured ethanol so that he could get the tax credit for
bl endi ng.

In 1989, Powell continued to purchase gasoline at the reduced
federal excise tax rate of 3.44 cents per gallon reserved for
gasohol producers, and he sold the gasoline, unblended, to retai
outlets. Powell charged his custoners the full rate of 9.1 cents
per gallon federal excise tax, and the full rate of state excise
taxes on gasoline. He kept the difference.

Powell fornmed a second conpany, JLK Transport, which he
i ncorporated, in order to transport fuel to his custoners. Powell
formed a separate conpany to transport fuel so that he coul d better
det erm ne whet her he was naki ng or | osi ng noney on transportation.
JLK Transport was run for Powel|l by Charl es Henderson, who pl eaded
guilty in August 1995 to state organi zed-crimnal -activity charges
concerning his failure to pay fuel tax.

Hender son di d business with Powell in the |late 1980s and early
1990s, after Powell approached Henderson and offered to sell him
fuel. Henderson sold only gasoline and diesel fuel, no gasohol

from his service stations. Hender son bought only gasoline and



di esel fuel from Powell. Powell charged Henderson excise tax on
bot h gasoline and di esel fuel.

Hender son and Powel | becane friends, and Henderson bought fuel
from and delivered fuel for Powell’s conpany. Their business
arrangenent was that Powell would handle the fuel orders and
Hender son woul d handl e the deliveries, and each would pi ck up sone
of the checks and noney. They agreed that Henderson would run JLK
Transport out of Henderson's office, and Powel | woul d pay Hender son
for transporting the fuel. Henderson | eased five trucks from
Raynond Young, and Powel| co-signed a note so that Henderson coul d
buy anot her truck. Henderson paid off the note on that truck.
Powel | gave Henderson the title of vice-president for signing
paper wor K. Powel | gave Henderson transport tickets, |etterhead,
and ot her paperwork necessary to run JLK Transport at his office.
Powel | had a fuel card, and he gave other fuel cards to the drivers
or left themin the office for the drivers. Henderson testified

that he and Young transported fuel under the name JLK Transport

wth Powell’s “conplete approval.” Powell kept track of freight
expenses on a spreadsheet. This arrangenent lasted until Apri
1990.

Hender son and Powel | di scussed bl ending fuel with ethanol and
the corresponding tax credits. Powell told Henderson that he got
a tax credit fromthe governnent for blending fuel, which allowed
himto sell fuel an average of five cents bel ow rack prices.

Henderson never stored any fuel for Powell, and he never

stored any ethanol in his tanks nor sold any ethanol to Powell
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Hender son soneti nes bl ended di esel fuel and barge strippings, and
sonetinmes bl ended gasoline, but he never blended gasoline wth
et hanol . Four drivers who delivered fuel for JLK Transport in 1989
and 1990 testified that during the time they delivered fuel for
Powel |, they delivered only gasoline and diesel fuel to truck
st ops, conveni ence stores, and service stations. These drivers
never bl ended gasoline wth ethanol. Three of the drivers had
never transported ethanol for Powell, and the fourth driver had
only done so on one occasion, when he picked up a load at
Li vi ngston St eam Power .

Between June 1989 and Septenber 1989, Young, from whom
Hender son had | eased five trucks, cane in and took over Henderson’s
busi ness. Young arranged credit on credit transactions, collected
the noney, paid Henderson for his equity share of business, and
paid the bills. Young used the nane of one of Henderson's
conpani es, Travel Stop, for Young's stations in Louisiana. Faye
Bart ni ski, who had kept Young s books, cane to work at Henderson’s
offices to keep the books for their business venture. Henderson
and Bartni ski sent nore than $25,000 in cash at a time to Young by
an overnight delivery service in order for Young to pay the bills.
The busi ness relationship that devel oped between Powel | and Young
was cordi al

In 1990, Powell continued using his Forns 637 to buy gasoline
at the reduced rate and to buy di esel tax-free, and he continued to
sell that fuel to gas stations and truck stops in the Houston area,

while charging for the full rates of federal and state excise

-7-



taxes. Powell’s enployees would record sales to service stations
and truck stops, but Powell would | ater change hi s busi ness records
to show those sales as made to “DIM” purportedly a fuel exporter,
at a shipyard in Bourg, Louisiana. DITM or “Dry Tortugas Marina,”
was a small conpany in Marco Island, Florida that Young s brother
operated for Young to sell fuel to fishing boats. DTM bel onged
solely to Young.? The drivers who Powell showed as making the
deliveries to DTM had never been to Bourg; one driver had never
been outside the State of Texas.

During the prosecution period, 1989 through the first quarter
of 1990, Powell filed or caused his in-house accountant, Bryan
Reasonover, to file nonthly excise tax returns with the State of
Texas that underreported his taxable sales of gasoline, did not
report any sales of ethanol or gasohol, and underreported his
t axabl e sal es of diesel fuel. The federal returns failed to report
exci se taxes due in the anount of $376,407 for gasoline sales and
$200, 446 for sales of diesel fuel.

The Texas State Conptroller of Public Accounts audited Powel |
in 1988, the mddle of 1990, and Septenber 1990. The 1988 audit,
whi ch covered October 1987 through June 1988, and the first audit
in 1990, which covered July 1988 through My 1990, concerned

Powel | s diesel fuel and gasoline sales. Powell told the auditor

2 Young had attenpted once in late 1988 or early 1989 to
export rice and beans and a snmall bobtail truck to Haiti, but Young
failed to pay Haitian officials he was supposed to pay and charged
too much for the products he sought to export. The Haitians bl ew
up the truck on the dock, and Young barely escaped, dodging bullets
fired fromthe dock as the ship sailed out of Haiti.
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that he was in the business of selling gasoline and diesel fuel,
and he stated that he was blending fuel in 1986 and 1987, but he
admtted that during the tinme period of the second audit (July 1988
t hrough May 1990), he was no | onger blending fuel. Neither Powell
nor his representatives ever said he blended any product with
et hanol between July 1988 and May 1990, and Powel | never made any
clains that he blended fuel during that tinme period. Wile there
was evidence that Powell had bl ended fuel in 1988 and in January
1989, there was no evidence of any blending after January 1989.

In the mddle of 1990, during the second state audit, the
auditor noticed that Powell’s sales summaries suddenly started
show ng sales to DTM After January 1989, Powel |’ s purported sal es
to DTMfor export began increasing as the nonths went on. However,
neither Powell nor his accountant, Stanley Smith, conplied with
requests from the auditor that they provide docunentation and
verification that the sales of fuel were for export. The auditor
went to the address listed for DTMin Powell’s sales records and
found an enpty lot wth a rundown, vacant buil di ng.

In 1990, Powell filed clains for refunds of federal excise
t axes. These clains triggered an |IRS audit of his Federal
Quarterly Excise Tax Returns because Powel| sought nore in refunds
than he had paid. Powel | clainmed during the audit that he had
bl ended gasoline with ethanol. However, a nore thorough review of
his records indicated that he had not blended the fuel, but had
sol d gasoline to his custoners. Wen the auditor questi oned Powel |

about this, Powell created and gave to the auditor a spreadsheet
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t hat purported to show et hanol purchases. The auditor anal yzed the
spreadsheet and found it to be false. Powell also clainmed to have
exported large quantities of gasoline and diesel fuel to Haiti by
shi p. Powel | provided the auditor with a stack of invoices, an
adding tape nmachine, and access to his records, in which the
auditor found fal se and fraudul ent export docunents. Thereafter,
the I RS began a crimnal investigation.

During the crimnal investigation, Powell gave false and
m sl eadi ng statenents to the | RS concerni ng his bl endi ng operati on,
his source of ethanol, and the price he charged his custoners. He
al so clainmed that he had exported fuel to Haiti by ship and that he
rarely received currency as paynent for fuel. Powel | s drivers
testified that they had never delivered gasoline, gasohol, or
diesel fuel to a ship, barge, or tugboat for Powell. The special
agent assigned to the investigation analyzed Powell’s records and
found that Powell was buying gasoline at the reduced rate, selling
it at the full rate of tax, and keeping the difference. The agent
al so found that Powell was buying diesel fuel tax-free, selling it
with all of the taxes included, and underreporting his taxable
sal es. The agent found that the fuel Powell clainmed to have
exported was actually sold, with all taxes included, to retail
stations in the Houston area. Powel | 's records contained a
spreadsheet on which Powel | had, by hand, kept track of the profit
he had made in 1989 by not remtting taxes.

On April 26, 1995, Powell was indicted on five counts of

attenpting to evade and defeat federal excise taxes, in violation
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of 26 U S.C. § 7201, for the four quarters of 1989 and the first
quarter of 1990. Trial was set for March 18, 1996

Six to seven nonths before trial, Powell ran into his friend
TomPetty, whom Powel | had not seen in several years. Powell asked
Petty if he had been subpoenaed by the federal governnent to
testify. Powell then repeatedly asked Petty to testify, if he was

subpoenaed, that Powel| bought all of his ethanol from Petty.

1. EVI DENTI ARY | SSUES

Powel | conplains that his conviction nust be set aside. He
clains that the district court erred by inproperly admtting
unfairly prejudicial extrinsic evidence of bad acts. W reviewthe
district court’s decisions to admt evidence for abuse of
discretion, and only upon a showing that a party’'s substanti al
rights have been affected will we disturb the ruling of the
district court. See First Nat’|l Bank of Louisville v. Lustig, 96
F. 3d 1554, 1574 (5th GCr. 1996).

Powel | contests on appeal a nunber of matters introduced as
part of the governnent’s case against him contending that they
constitute evidence of bad acts which is deened inadm ssible by

Federal Rul e of Evidence 404(b).3® In particular, Powell objects to

3 Federal Rule of Evidence 404(b) provides:

Q her crimes, wongs, or acts. Evi dence of other
crinmes, wongs, or acts is not adm ssible to prove the
character of a person in order to show action in
conformty therewith. It nmay, however, be adm ssible for
ot her purposes, such as proof of notive, opportunity,
intent, preparation, plan, know edge, identity, or
absence of m stake or accident, provided that upon
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the following nmatters which were introduced into evidence:

1. Powel I was engaged in an investnent scam involving the
purchase and resale of tickets to entertai nnent events.

2. Powell reqgqularly visited topless bars, and on two
occasions he spent over $3,000 per visit, comonly
ti pping $100 per table dance.

3. A photograph was taken of Powell, acconpanied by two
femal e enpl oyees of a topl ess club, bent over the back of
his car, with its trunk open and filled with cash.

4. Powel I made a down paynent on a condom ni umand conceal ed
this information fromhis wfe.

Powel | submts that the only purpose of this evidence was to i npugn
his character and prejudice the jury against him

VWile Powell is correct that this evidence would be

inadm ssible if its only relevance were its tendency to suggest
that Powell may have acted in accordance with the bad character
that the evidence suggests that Powel|l may have, Rule 404(b) does
not purport to exclude evidence of bad acts if the evidence is
“adm ssible for other purposes.” All of this evidence was rel evant

to the case agai nst Powel | .

request by the accused, the prosecution in a crimnal case shal
provi de reasonabl e notice in advance of trial, or during trial if
the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at
trial.

FED. R EviD. 404(Db).
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A The Ticket Scam

Regarding the ticket scam counsel for the governnent
explained to the district court that the rel evance of the testinony
on this subject was to explore the potential bias of TomPetty, who
was a testifying wwtness. During the trial, Powell’ s strategy was
to shift the focus fromhimto Petty. Powell introduced evidence
that Petty had purchased fuel products from refineries wth
Powel|'s credit card, and that Powell had not authorized these
purchases and was never reinbursed for them

The governnent called Petty as a trial witness, and elicited
his testinony that Powel| had approached Petty prior totrial in an
attenpt to influence Petty s testinony. Anticipating that Powell
mght try to i npeach Petty as a bi ased witness, the governnent al so
sought to bring out information that would help the jury to
understand the history between the two nen. Thus, Petty testified
that he had |ost about $250,000 that he had given to Powell in
order to participate in the ticket scam and that Powel| never paid
hi m back

The potential bias of a witness is always rel evant testinony,
and it is permtted even on direct examnation. See United States

v. Fusco, 748 F.2d 996, 998 (5th Cr. 1984) (“[E]vidence of bias or

| ack of bias is substantive . . . it may be devel oped on direct
exam nation, as well as cross-examnation, just |ike any other
substantive evidence.”). We find no abuse of discretion in the
trial court’s decision to permt this |line of questioning. It is

clear that the fact that Petty had | ost noney in his prior business
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dealings with Powell could have been a ground for the defense to
i npeach Petty’'s testinmony. The governnent acted well within its
rights when it brought this information out on direct exam nation
inan attenpt to aneliorate the effect of an antici pated attenpt to

i npeach Petty on cross-exam nation.*

B. The Topl ess d ubs

Wth respect to the evidence about Powel| spending | arge suns
of nmoney in topless clubs and posing in front of a trunk filled
wth a | arge anount of cash, we again find no abuse of discretion
Powel | s use of the cash proceeds fromthe sales of gasoline and
di esel was an issue in the case. Powell contended at trial that
his evasion of taxes was not wllful; rather, it happened by
acci dent or m stake. He presented evidence that Henderson and
Petty wongfully charged gasoline purchases to his credit card, and
that Henderson and Bartniski routinely sent |arge anounts of
currency to Young. The inplication of this evidence was that
Powel | had not received any of the noney generated by the tax

evasi on schene.

4 The subject of the ticket schene cane up once again during
the governnent’s redirect examnation of Petty. On cross-
exam nation, Powell had elicited testinony fromPetty that Powell
at one tinme had a good reputation in their community. On redirect,
the governnent asked Petty whether there had been any change in
Powel | ’s reputation after the ticket scam Petty responded that
Powel | s reputation had suffered as a result of the failed venture.
Since Powel|l raised the issue of his own character by asking Petty
to testify about Powell’s reputation, it was appropriate for the
governnment to inquire about specific instances of conduct. See
FED. R EviD. 405(a).
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The governnment countered this defense by show ng, anong ot her
t hi ngs, that Powel |’ s spending habits ran contrary to the defense’s
portrayal of him as a hapless victim It was the governnent’s
position at trial that one of Powell’s notives for commtting the
crime of fuel excise tax evasion was to support his extravagant
lifestyle. Thus, in support of this argunent, the governnent
presented a variety of evidence about Powell’s free spending,
i ncl udi ng hi s generous patronage of topless bars, his ownership of
an expensive Cadillac convertible, and his posing for a phot ograph
wth two femal e enpl oyees of a topless bar in front of a car trunk
filled wth the cash collected fromfuel purchasers. Al of this
evi dence was probative on the issue of whether Powell was reaping
benefits fromtax evasion, or if he was, as the defense suggested
at trial, of such nodest neans that he was unable to pay his bills.
See United States v. Misquiz, 45 F.3d 927, 931 (5th Cr.), cert.
denied, 116 S. C. 54 (1995).

At trial, Powell’s counsel objected to the relevance of the
testi nony about Powell’s spending habits at topless bars and the
phot ogr aph. For the reasons discussed above, we find that this
evidence was at |east relevant and that the trial court did not
abuse its discretionin admttingit. Powell argues on appeal that
the evidence was unfairly prejudicial. However, no such objection
was registered at trial, and any error that may have occurred was
not preserved. Thus, we need not consider whether the evidence
shoul d have been excl uded because its probative val ue may have been

substantial |l y outwei ghed by the danger of unfair prejudi ce agai nst
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Powel |, see FED. R EwviD. 403, or if such error, if any, affected

Powel | s substantial rights, see FED. R EviD. 103(a).

C. The Condom ni um

Finally, we consider the evidence of a down paynent on a
condom ni umwhi ch Powel | concealed fromhis wife. At trial, Powell
consistently denied that he was paid for the fuel that he sold.
The fact of the condom nium paynent was evi dence which supported
the governnent’s theory that Powell used the noney that he was
trying to hide. Though no evidence was presented that traced the
money fromthe sales of fuel to the purchase of the condom nium
the purchase was made during the sane tine period as the fue
sales, and those sales were the business in which Powell was
engaged at the tine. This evidence was thus relevant to the issue
of Powell’s intent, and was adm ssible as it was “relevant for
ot her purposes” than those prohibited by Rule 404(b).

Furthernore, there was no error commtted in the adm ssion of
evi dence showi ng that the down paynent on the condom nium was
concealed fromPowell’'s wfe. The evidence about the condom ni um
paynment was elicited from Stanley Smth. Smth was an account ant
who had worked with Powel |l on various business matters, including
t he preparation of a personal financial statenent used by Powell to
maintain a line of credit that he used to purchase fuel. 1ncluded
on this personal financial statenent was a non-refundabl e deposit
on a condom niumin Galveston, Texas, which had been purchased by

Gal veston Real Estate |Investnents, |Incorporated. This corporation
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had been fornmed by Smth for Powell because Powell was having
marital difficulties and Powell wanted to purchase sone property
for hinself.

During the government’s direct exam nation of Smth on the
subj ect of the condom nium purchase, the district judge warned
counsel to stay away from the marital-discord aspect of this
epi sode. The governnent conplied with this suggestion. On cross-
exam nation, however, Powell asked Smth if it were comon for
residents of Houston to own vacation property in Galveston. Smth
replied that it was.® Then, on redirect, the governnent
imediately returned to the subject of Ms. Powell’'s lack of
know edge about the purchase of the condom nium Powell objected
on rel evance grounds, but not on Rul e 403 grounds. Counsel for the
governnent countered that Powell had “opened the door,” and the
district judge overrul ed the objection.

The rel evancy of the evidence about Ms. Powel |’ s i gnorance of
t he condom ni umseens dubi ous. The governnent’s assertion at tri al
t hat Powel | “opened the door” is not an adequat e expl anati on of why

the evidence should have been admtted.S? The proper inquiry

5> Powell also used his cross-exanination of Smth to devel op
the aspect of his defense which sought to shift blame to Powell’s
i n-house accountant, Bryan Reasonover. A mjor contention of
Powel | s defense was that m stakes in the paynent of fuel excise
taxes resulted from Reasonover’s i nconpetence rather than Powell’s
w Il ful nonpaynent of the taxes. Smth testified about his very
| ow opi ni on of Reasonover’s accounting capabilities.

6 Additionally, in defense of the rel evancy of this evidence,
the governnent asserts on appeal that it is probative to show
Smth' s dispositionto help Powell and to cast suspicion on Smth’s
attack on Reasonover. See supra note 5. In Iight of our above
di sposition of this issue, it is unnecessary for us to address the
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suggested by the governnent’s door-opening argunent is whether
Powel I, during his cross-exam nation, admtted evidence that turned
previously irrelevant evidence into relevant evidence. See 21
CHARLES ALAN WRI GHT & KENNETH W GRAHAM, JR., FEDERAL PRACTI CE AND PROCEDURE §
5039, at 199-200 (1977).

The effect of Powell’s questions and Smth's responses on
cross-examnation was to suggest that the ownership of a
condomniumis a perfectly innocent arrangenent. This evidence on
cross-examnation was itself irrelevant -- the commonality of
vacation honme ownership has nothing at all to do w th whether
Powel | had received noney fromillegal fuel sales -- and it invited
further exam nation on redirect. Though it would have been within
the power of the district judge to disallow further testinony on
redirect, we wll not disturb his decision to permt it. See
general ly JoHN WLLI AM STRONG, ET AL., McCorM ck ON EVIDENCE 8 59 (4th ed.

1992) .

[11. SENTENCI NG | SSUES
Powel | raises a nunber of issues on appeal regarding the
district court’s calculation of his sentence. |In particular, he
clains that the court msapplied the Guidelines in enhancing his
sent ence under United States Sentencing Guidelines (USSG 88 1B1.3
(relevant conduct), 2T1.1(b)(2) (use of sophisticated neans of

evasion), 3Cl.1 (obstruction of justice), and 3B1.1(c) (organi zer

new argunents rai sed by the governnent on appeal.
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or leader).” A district court's findings of fact for purposes of
appl ying the Sentencing Guidelines are reviewed under the "clearly
erroneous" standard of review See United States v. Moore, 997
F.2d 55, 60 (5th Cir. 1993). The application of the Guidelines to

the facts found by the district court is reviewed de novo. See id.

! Unl ess ot herwi se indicated, all references to the Cuidelines
are to the 1990 Manual. The district court and the parties have
used the 1990 Manual as the basis for determning Powell’s
sentence. Ordinarily, a sentence is determ ned by reference to the
Gui delines Manual in effect on the date of sentencing, see USSG
§ 1.Bl1(a) (1995), which in this case was August 30, 1996.
However, the GQuidelines also provide that when “use of the
Qui delines Manual in effect on the date that the defendant is
sentenced would violate the ex post facto clause of the United
Sates Constitution, the court shall use the Guidelines Manual in
effect on the date that the offense of conviction was conmtted.”
ld. 8§ 1B1.11(b)(1) (1995).

Qur Crcuit has determned that a “sentence that is increased
pursuant to an anmendnent to the guidelines effective after the
of fense was conmtted violates the ex post facto clause.” United
States v. Domno, 62 F.3d 716, 720 (5th Cr. 1995). Section 2T4.1
of the Sentencing Quidelines contains the table which sets out
i ncreasi ng base of fense | evel s for progressively | arger anounts of
tax loss for the purposes of sentencing under the various sections
of the Quidelines regarding offenses involving taxation. That
section was anended effective Novenmber 1, 1993. The effect of the
anendnent was to increase the base offense level applicable to
Powel | based on the anpbunt of tax loss resulting fromhis crines.

We assune, wthout deciding, that the 1990 Mnual is the
appropriate reference for sentencing purposes in this case. e
note, however, that the facts suggest that Powell’s crimnal
conduct may have been conpl eted before Novenber 1, 1990, in which
case the 1989 Manual would be the appropriate reference. Because
there appear to have been no anendnents to the Quidelines between
Novenber 1, 1989 and Novenber 1, 1990 that would inpact Powell’s
sentence, we are content to resolve the debate on the parties’
terms, which used the 1990 Manual as their point of reference.
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A Rel evant Conduct

Under 8§ 2T1.1 of the Cuidelines, the base |evel for Powell’s
sentence depends upon the total anmount of “tax loss,” which is
defined as “the total amount of tax that the taxpayer evaded or
attenpted to evade.” USSG 8§ 2T1l.1. The presentence investigation
report (PSR) filed in this case based its sentenci ng reconmendati on
on the total anmpunt of federal taxes which were evaded. Not i ng
that $915,522.84 in federal taxes had been shown to have been
evaded, the PSR recomended a base offense |evel of 17. See USSG
88 2T1.1(a), 2T4.1. The government objected that the anmount of
state taxes evaded through the sane rel evant conduct shoul d have
al so been taken into account. The addition of the state tax | osses
raised the total tax loss to $1, 798, 267. 90, whi ch subj ected Powel |
to a base offense level of 18 under USSG § 2T4.1. At the
sentencing hearing the district court sustained the governnent’s
obj ection and sentenced Powel| based on the conbined total of
federal and state taxes evaded.

On appeal Powell conplains that for the purposes of the
Sentencing CGuidelines, the “tax loss” only takes into account the
amount of federal taxes that the IRS would have been able to
collect (exclusive of interest and penalties). This is not a
substanti al argunent.

Powel | bases his argunent on the hol dings of United States v.
Daniel, 956 F.2d 540, 544 (6th CGr. 1992), United States .
Clements, 73 F.3d 1330, 1339 (5th Cr. 1996), and United States v.
Moore, 997 F.2d 55, 61 (5th Cr. 1993), which he cites for the
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proposition that the “tax |oss” contenplated by USSG § 2T1.1(a)
refers only to the anount of tax revenue |lost to the I RS, exclusive
of any other civil liabilities the RS may have inposed. Thus,
Powel | reasons, only the anmount of federal tax evaded may be taken
i nto account for the purposes of determ ning his base of fense | evel
under USSG § 2T4. 1.

The cases cited by Powell are entirely i napposite. |n Daniel,
the Sixth Circuit held that |osses nmust result from crimnal
conduct to be considered part of the “tax | oss” for the purposes of
sentenci ng under USSG § 2T1.1. See Daniel, 956 F.2d at 544. The
court thus remanded the case for resentencing in light of the
district court’s inclusion of civil liabilities for unpaid taxes as
part of the “tax loss.” See id.

Turning to our Crcuit’s own precedent, Powell takes too
literally our statenent in Cenents that “the ‘tax |oss’ evaded
means the tax deficiency assessed . . . rather than the anount that
the IRS could actually recover.” ddenents, 73 F.3d at 1339. Qur
holding in Cdenents spoke only to the conclusion that the
conputation of “tax loss” |ooks to the anount of “tax deficiency”
and is not limted to the value of an asset hidden for the purposes
of evading tax. See id. at 1338-39. There was no opportunity for
us to consider in Cenents the effect of any state taxes which may
have been evaded.

Finally, we noted in Mwore that “tax |oss” contenplates “the
anount owed to the governnent” as a result of the act of tax

evasi on rather than, as the defendants in that case contended, “the
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anount of taxes actually not paid.” See More, 997 F.2d at 61.
The i nportance of this distinction in More was that the defendants
had fraudul ently i nduced the IRSto give themtax refunds which the
| RS subsequently recovered. See id. at 60. W rejected the More
defendants’ contention that these facts neant that the anount of
“tax loss” for sentencing purposes was zero. See id. at 61-62.

None of these cases stand for the proposition suggested by
Powel|l -- that is, that only federal tax | osses nmay be taken into
account under USSG 8§ 2T1.1. W reject that suggestion and pursue
t he anal ysi s mandat ed by t he Sent enci ng Gui del i nes. The gover nnent
asked the district court to include in the USSG § 2T1.1 “tax | oss”
the state tax | osses arising fromthe sane core crimnal conduct
for which Powell was convicted. Although USSG 8§ 2T1.1 does not
speak directly to this situation, it is evident fromthe text of
the Guidelines and their acconpanying interpretive commentary that
t he ambunt of state taxes evaded nay be taken into consideration if
they constitute “relevant conduct” as that concept is defined in
USSG § 1B1. 3.

The Sentencing GQuidelines permt many factors to be takeninto
account in determning a sentence. The concept of “relevant

conduct constitutes one category of these factors. Rel evant
conduct is taken into account at the outset of the sentencing
process, when the base offense level for a convicted defendant’s
crimnal conduct is determ ned. The CGuideline pertaining to

relevant conduct provides that in Powell’s case, “where the
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gui deline specifies nore than one base offense level,”® the base
of fense |l evel for a sentence “shall be determ ned on the basis of

all such acts and om ssions that were part of the sanme course
of conduct or common schene or plan as the offense of conviction.”
USSG § 1B1.3(a)(2). W note that the rel evant conduct consi dered
in selecting the base offense level is not limted to the conduct
constituting the underlying crimnal offense. See, e.g., United
States v. Vital, 68 F. 3d 114, 118 (5th Cr. 1995). W note also
that, as a general proposition, state offenses constituting
"rel evant conduct" under the Cuidelines nay be taken into account
when i nposing a sentence for a federal offense. See, e.g., United
Sates v. Arnstead, 114 F.3d 504, 513 (5th CGr. 1997), petition for
cert. filed, No. 97-5786 (U.S. Aug. 29, 1997).

Qur application of the *“relevant conduct” concept is
controlled by the commentary supplied by the United States
Sent enci ng Conmm ssion, which carries the sane wei ght as | egi sl ative
rul es adopted by federal agencies. See Stinson v. United States,
508 U. S. 36, 45 (1993). The commentary explains what conduct is
contenplated by the USSG 8§ 1Bl1.3(a)(2) terms “common schene or
pl an” and “sane course of conduct”:

(A) Common schene or plan. For two or nore

offenses to constitute part of a common schene or
pl an, they nust be substantially connected to each

8 The applicability of USSG § 1B1.3(a)(2) is determi ned by
reference to USSG § 3D1.2. Because the offense | evel specified by
USSG § 2T1.1 “is determned largely on the basis of the total
anopunt of harm or loss,” the grouping rule of the Sentencing
Gui delines provides that “[a]ll counts involving substantially the
sanme harm shall be grouped together,” USSG § 3D1.2, and thus USSG
8§ 1B1.3(a)(2) is the applicable relevant conduct provision.
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ot her by at | east one common factor, such as common
victins, common acconplices, commobn purpose, or
simlar nodus operandi. .

(B) Sane course of conduct. O fenses that do not
qualify as part of a common schene or plan my
nonet hel ess qualify as part of the sane course of
conduct if they are sufficiently connected or
related to each other as to warrant the concl usion
that they are part of a single episode, spree, or
ongoi ng series of offenses. . . .

USSG § 1B1.3 comment. n.9 (1995).

As an initial matter, we observe that the comentary
descri bing “common schene or plan” and “sane course of conduct”
requires in both prongs that the potentially relevant conduct
constitute an “offense.” See id. Al t hough the Cuidelines
t hensel ves do not specify what constitutes an “offense,”® we are
guided in this matter by our Crcuit’s precedent. “For conduct to
be considered ‘rel evant conduct’ for the purpose of establishing
ones offense |l evel that conduct nust be crimnal.” United States
v. Peterson, 101 F.3d 375, 385 (5th Gr. 1996), cert. denied, 117
S. . 1346 (1997).

The trial court found that the additional |oss sustained by
the State of Texas during the sanme period of tinme and arising from
the sane offense conduct was a crimnal tax |oss. Powel | has
argued on appeal that there is no evidence in the record to support

this concl usion. Wiile we agree that the record below on this

° There is, of course, a definition of “offense” in the
Quidelines. See USSG § 1Bl1.1 comment. n.1(l). However, because
that definition of “offense” includes within its text the term
“rel evant conduct,” as a matter of logic that definition is not
hel pful to our inquiry as to the paraneters of “rel evant conduct.”
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i ssue i s sparse, ! we conclude that the district court’s concl usion
on this point was not clearly erroneous. See TeEX. TAX CoDE ANN.
8§ 153.403 (Vernon 1992 & Supp. 1997) (providing state crimna
liability for various nethods of evading state fuel excise taxes).

We turn nowto the i ssue of whether the evasion of state taxes
may be considered to be related to the conduct constituting the
underlying offense as part of a “common schene or plan” or the
“same course of conduct.” Powell’s evasion of state and federa
t axes i nvol ved the sane nodus operandi: using a tax certificate to
buy fuel at a reduced rate, filing false tax returns, using false

custoner invoices, and supplying false information to taxing

10 The government did not explicitly state a theory of how
Powel | ' s evasi on of state taxes constituted crimnal conduct. The
governnent’s objection to the PSR conceded that crimnal activity
is confined to conduct constituting a crimnal offense under
federal, state, local, or foreign |law, and while the governnent
denonstrated that Powell violated state |aws, the governnent did
not denonstrate that Powel|l committed crimnal conduct under those
| aws.

During the sentencing hearing the district court inquired into
this mtter. Wth respect to the governnent’s objection the
district court stated:

The objection is that as a part of relevant conduct
for this sanme period of tinme in these sanme quarters in
the sane offense conduct, there was also a loss to the
State of Texas, a tax loss, a crimnal tax loss -- is
that the position?

The governnent then responded “yes.” The court then proceeded
stating:

| find from a preponderance of the evidence that
that’s correct; that should be considered relevant
conduct within the neaning of the Quidelines.

Nei t her the parties nor the court identified any statute naking the
defendant’s state tax evasion crimnal conduct. As noted above,
however, we find no error.
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aut horities. This suggests the presence of a common schene or
pl an.

The commentary to the CGuidelines specifies three factors to be
taken into consideration in finding a common schene or plan:
tenporal proximty, simlarity, and regularity. See USSG § 1Bl.3
comment. n.9 (1995). The district court found that Powell’s
conduct with respect to state and federal tax evasion took place
during the same period of tinme, which satisfies the tenporal
proximty requirenent. The court also found that the two of fenses
were based on the sane conduct, which satisfies the simlarity
requi renent. Wth respect to regularity, although the district
court made no specific finding, it is clear fromthe record that
Powel s conduct was not mnmade up of isolated and sporadic
incidents. Rather, his crimnal conduct can be aptly described as
consistently repeated behavi or.

We reviewthe district court’s determ nation of the anount of
loss, as well as its findings as to what constitutes relevant
conduct, for clear error. See Peterson, 101 F.3d at 384. As
di scussed above, the facts of Powell’s conduct nmake clear that the
district court did not clearly err in deciding that the state tax
evasion was part of Powell’s relevant conduct. It was therefore
proper for the district court, in calculating Powell’s sentence, to
i nclude the amount of state fuel excise taxes evaded in the tota

“tax 1l 0oss” used to determ ne Powell’'s base offense | evel.
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B. Sophi sti cat ed Means

The district court added two | evel s to Powel|'s sentence under
USSG § 2T1.1(b)(2). The Quidelines provide that “[i]f sophisti-
cated neans were used to inpede discovery of the nature or extent
of the offense, increase by 2 levels.” USSG § 2T1.1(b)(2). The
commentary to 8 2T1.1 observes: “*‘Sophisticated neans,’ as used in
§ 2T1.1(b)(2), includes conduct that 1is nore conplex or
denonstrates greater intricacy or planning than a routine tax-
evasi on case. An enhancenent woul d be applied, for exanple, where
t he def endant used of fshore bank accounts or transactions through
corporate shells or fictitious entities.” USSG § 2T1.1 coment.
n.4. (1995). 1In accepting the PSR s recommendati on of applying the
two-point increase for sophisticated neans, the district judge
noted that Powell’s schene was nore conplex and intricate than
routine tax evasion, and that the evidence denonstrated that
Powel | s node of operation was simlar to the exanples cited in the
commentary to the Quidelines. The district court’s factual
determ nation that Powel| used sophisticated neans is reviewed for
clear error. See Clenments, 73 F.3d at 1340.

Powel | objects that he could not be found to have used
sophi sti cat ed neans because all the governnent contends is that (1)
he obtained a form which enabled himto buy fuel at a decreased
rate of tax because he was bl endi ng ethanol with the gasoline, (2)
after he stopped bl endi ng gasoline he continued to buy fuel at the
lowtax rate, and (3) he thereafter filed excise tax returns which

claimed no tax was due. Thus, Powell concludes in his brief,
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“assum ng arguendo the governnent’s theory, the making of such
false statenents on tax returns does not constitute the use of
sophi sticated neans.”

We di sagree with Powel |’ s characterization of the issue. This
was nmuch nore than a case of m srepresentations on a tax return
whi ch woul d probably not justify invocation of the sophisticated
means provision. See United States v. R ce, 52 F.3d 843, 849 (10th
Cr. 1995), cert. denied, 116 S. C. 2536 (1996). Rat her, the
facts show that Powel | purchased an ethanol plant to facilitate his
schene to defraud the governnent by avoiding excise taxes. This
course of action constitutes the sort of “greater intricacy or
pl anni ng” cont enpl at ed by the Sentencing Cuidelines. The district
court thus commtted no error in increasing Powell’s offense | evel

based on its finding that Powel|l used sophisticated neans.

C. Qobstruction of Justice

The district court increased Powell’'s offense level by two
| evel s based on his obstruction of justice. Section 3Cl.1 of the
CQuidelines provides: “If the defendant willfully obstructed or
i npeded, or attenpted to obstruct or inpede, the adm nistration of

justice during the investigation, prosecution, or sentencing of the

instant offense, increase the offense level by 2 levels.”. USSG
§ 3C1.1. The PSR reconmmended the increase, based upon the
follow ng actions by Powell: (1) making false statenents to an I RS

auditor, (2) submtting fal se docunents during an IRS audit, (3)

maki ng false statenents to an |IRS agent investigating Powell’s
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bl endi ng operation, (4) attenpting to conceal his schene by fal sely
claimng to have purchased ethanol fromcertain suppliers, and (5)
attenpting to suborn perjury by asking TomPetty to testify falsely
at Powell’s trial. The district court accepted this recommendati on
over Powel |’ s objection.

On appeal, Powell contends that an obstruction-of-justice
i ncrease cannot be based nerely upon a false statenent nade to an
investigator unless the statenent significantly obstructed an
official investigation or prosecution of the offense. Powell also
argues that when the governnent is already in possession of
accurate information, a false statenent by the defendant is not a
materi al fal sehood. In essence, Powell’s argunent is that any
obstruction that he may have created was not substantial.

The district court’s factual finding of an obstruction of
justice is subject toreviewfor clear error. See United States v.
Tello, 9 F.3d 1119, 1122 (5th GCr. 1993). W could reverse the
finding of the district court only if we held a “definite and firm
conviction that a m stake has been commtted.” United States v.
United States Gypsum Co., 333 U S. 364, 395 (1948). Under this
standard, we cannot say that the judgnent of the district court was
clearly erroneous. Evidence in the case showed that Powell nade
fal se statenents to investigating I RS agents and that he attenpted
to influence the testinony of a wtness. This is the type of
behavi or that subjects a defendant to the obstruction-of-justice

enhancenent under the GCuidelines. See generally USSG § 3Cl.1
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coment. n.3 (1995). Under these circunstances, the judgnent of

the district court cannot be di sturbed.

D. Organi zer or Leader

Finally, Powell disputes the application of USSG § 3B1.1(c) to
enhance his sentence based upon his aggravating role as an
“organi zer, | eader, nmanager, or supervisor.” This argunent is
based wholly upon Powell’s contention that he did not have a
supervisory role. W reviewthe district court’s factual findings
for clear error. United States v. Upton, 91 F.3d 677, 688 (5th
Cr. 1996), cert. denied, 117 S. C. 1818 (1997). Despite the
PSR s recomendation of a four-level enhancenent under USSG
8§ 3Bl1.1(a) (which requires crimnal activity involving five or nore
participants), the district court was wunable to find that a
preponderance of the evidence would support the conclusion that
Powel | s organi zation of people was |arge enough to neet the
requi renents of that provision. The judge did find, however, that
a preponderance of the evidence supported an increase under USSG
8§ 3Bl.1(c). The record plainly shows that Powell supervised
Reasonover’s work on fraudul ent tax returns. This factor alone is
sufficient to support the district court’s judgnent. W thus find

no clear error.

| V.
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.
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