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No. 96-20705
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Pl ai ntiff-Appellant,
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BOBBY W LSON, ET AL.,

Def endant s,
BOBBY W LSQON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

May 18, 1998

Before KING DUHE and WENER, Circuit Judges.
WENER, Circuit Judge.

The case we review today was twice tried to verdict by civil
juries. The first trial ended in a verdict favorable to Plaintiff-
Appel l ant Sylvester L. Peterson and unfavorable to Defendant-
Appel | ee Bobby W1 son, but the district court granted a newtrial.
The second trial ended in a verdict rejecting all of Peterson's
clains and exonerating WIlson. This appeal turns on whether the
district court abused its discretion when, at the conclusion of the

first trial, it granted Wlson a new one: If that was error and



was not harm ess, we nust reverse and remand for entry of judgnment
for Peterson; but if the grant of the new trial was not error or
was harm ess error, then we nust affirmthe new trial order and
proceed to consider Peterson’s appeal fromthe court’s final take-
not hi ng judgnment rendered in accordance with the jury verdict
agai nst himat the conclusion of the second trial. Qur review of
the record of the first trial and the applicable law | eads to the
unavoi dable conclusion that the district court abused its
discretion in granting a new trial after the jury found for
Peterson in the first trial, and that doing so was not harnl ess,
i.e., it constituted reversible error. We therefore vacate the
verdi ct and judgnent fromthe second trial, reverse the district
court’s order granting the newtrial, and remand this case to the
district court with instructions to enter judgnent for Peterson in
accordance with the first jury verdict and to award appropriate
costs, including attorneys’ fees, and interest. As such, we need
not and therefore do not reach Peterson’s assignnments of error in
connection with the second trial.
I
FACTS AND PROCEEDI NGS

A. Per specti ve

It is inportant that the issues before us on appeal today be
exam ned within the appropriate franework, for only then can we
conprehend how the district court’s newtrial order constituted an
abuse of discretion that produced reversible error. And, because

Wl son noved for a judgnent as a matter of law (j.ml.) at the



conpl etion of Peterson’s case and again when all evidence was in —
and coupled the latter j.mIl. notion with an alternative notion for
new trial! —the version of the facts that is nobst favorable to
the jury’s verdict is sufficiently inportant by way of background
and context to bear reiteration, at least in pertinent part. This
is particularly true given that (1) WIson urged his new tria
nmoti on on grounds of sufficiency of the evidence only, i.e., that
the verdict was against the great weight of the evidence, (2) the
reasons given by the district court in ordering a new trial were
entirely different fromthe reasons espoused in WIlson's notion,

thereby confirmng that the order was sua sponte despite the

court’s statenent that it was granting Wlson’s notion, and (3) a
district court’s grant of a newtrial can be appropriate, even in
the total absence of a notion fromthe aggrieved party.? W shall
t herefore revi ew an abbrevi ated version of the facts and i nferences
inthe light nost favorable to the verdict, then exam ne the reason
stated by the district court as the basis for granting a newtrial,
and conclude with a determ nation whether a new trial or j.ml.
coul d have been granted on any other ground and thus rescue the

court’s ruling fromreversal

1 “Subject to the foregoing Mtion for Judgnment as a Matter
of Law, Defendant files this Mdtion for New Trial in the above
referenced case. Pursuant to Rule 59 of the Fed.R Cv.P.,
Def endant W1 son noves for a newtrial inthis matter on all issues
tried before the jury.”

2 “No later than 10 days after entry of judgment the court,
onits own, nay order a newtrial for any reason that would justify
granting one on a party’s notion.” Fed.R Gv.P. 59(d).
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B. Proceedings in the First Trial

Peterson filed this suit in district court under 42 U S. C
88 1983 and 1988, as well as the First, Fifth, and Fourteenth
Amendnents of the United States Constitution after he was fired as
grant director at Texas Southern University (TSU). He clains that
his property interest in his enploynent at TSU was damaged or
destroyed when it was arbitrarily and capriciously termnated. In
addition to Wl son, Peterson naned Ll ayron L. C arkson, Janes Race,
and WlliamH Harris, individually, and the Board of Regents of
TSU, as defendants in his August 1991 conplaint. By the tinme that
Peterson’s case finally went to trial, however, TSU had been
di sm ssed as a def endant, Peterson’ s cl ai ns agai nst O arkson, Race,
and Harris had been dismssed, and all his clains against WIson
(wth the exception of the substantive due process claim under
8§ 1988 and the several anendnents to the Constitution) had been
di sm ssed as well. After five days of trial, conducted by the
magi strate judge with the consent of the parties, the jury found
for Peterson and awarded hi m$152, 235 for | ost pay and benefits and
$35, 000 for past and future nental anguish. Follow ng the verdict,
Wl son renewed his nmotion for j.ml. and supplenented it with his
bar e-bones alternative notion for a new trial.

Sone four nonths later, in January 1996, the district court
granted the newtrial, ostensibly in response to Wlson’s notion,
but in actuality on its own notion: The substantive |anguage of
the district court’s order granting a new trial eschews any

conclusion other than that the ruling was granted sua sponte, and



that it was not granted for insufficiency of the evidence or
because the jury verdict was against the great weight of the
evi dence, but rather for the follow ng reason:

The court concludes, based on the jury' s verdict and
comments the jurors made to the court after returning the
verdict [and outside the presence of the parties and
their respective counsel], that the jury conpletely
di sregarded the Court’s instructions. | nstead, it
appears that the jury considered inproper factors in
reaching its verdict. Accordingly, the Court deens it in
the interest of justice to grant a new trial (enphasis
added) .

This ruling not only dispels WIlson's contention that the court
found the jury's verdict to be against the great weight of the
evi dence or | acking in evidence sufficient to support the verdict;
it denonstrates beyond cavil that the court met wth and
interrogated the jurors after the verdict (concededly, outside the
presence of the parties and counsel), and then acted on the
coments of sone of the jurors as though their remarks were newy
di scovered evidence. The inference is inescapable that, to i npeach
the jury’'s verdict, the district court relied on information
gl eaned fromthe jurors thensel ves during the court’s post-verdict,
ex parte neeting with the jury. The court voided the verdict
because, in the court’s own words, the jury “conpl etely di sregarded
the Court’s instructions.” |ndeed, the above-quoted |anguage of
the court’s order is preceded imediately by its citation to our
key “newly discovered evidence” opinion regarding new trials.3

Peterson tinely filed a notion for reconsi deration, which the

3 Governnent Fin. Serv. One Ltd. Partnership v. Peyton Pl ace,
Inc., 62 F.3d 767 (5th Cr. 1995).
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district court did not grant. The case was re-tried in June 1996,
and ended in a jury verdict in favor of WIson, rejecting
Peterson’s clainms. Petersontinely filed the notice of appeal that
pl aces the case before us today, but WIlson did not cross-appeal.
C Facts

The jury, as the finder of facts and the nmaker of all
credibility calls, reached its verdict in the first trial on the
basis of the followi ng record facts and inferences.

Peterson is well educated, well trained, and wdely
experienced in his field of concentration, which 1is grant
adm nistration for institutions of higher education.? When
Peterson joined TSU in 1983 he assuned responsibility for
adm nistering grants, principally Title Ill grants. [In addition,
he was in charge of student affairs and was responsible for
determining the residency status of foreign students.® Peterson
al so supervised finances of the university and was in charge of
Institutional Research. As Title IlIl Director, Peterson generally

reported directly to the Vice President for Academ c Affairs: first

4 Peterson received a Ph.D. in Devel opnent and Pl anni ng from
Chio State University, was certified by that institution as a
“grant admnistrator,” participated in post-doctoral study in
Managenent at Harvard University and CGeorgetown University, and
i nvesti gated probl ens experienced by coll eges and universities in
connection with receipt of grants for the National Institute of
Education (NFE). In addition to consulting for the United States
Departnent of Education, Peterson held jobs as Director of Title
11 (federal grants to educational institutions with predom nantly
mnority or foreign student enrollnents) at Wl berforce University
in Ohio and Kentucky State University.

5 At that tinme TSU s foreign student enrollnment was the
| argest in the nation.



Cl arkson, then Mdyore, and eventually, WIson.?® The prograns
supported by Title I1l grants included faculty devel opnent,
equi pnent purchases, and institutional research, providing mllions
of dollars annually for expenditures at TSU.

Wl son expressly acknowl edged that Peterson’s enploynent at
TSU was controlled by the Staff Manual. W1 son corroborated the
testinony of TSU President Harris that Peterson’ s enpl oynent could
only be term nated for cause. In fact, in his January 3, 1991,
termnation letter to Peterson, Wlson stated that if Peterson's
“proposed term nation” was determ ned to be wi t hout cause, he woul d
be fully reinstated with back pay.

Wthout reiterating every detail of the rel evant testinony and
docunents, it suffices that the evidence heard and obviously
credited by the jury painted a picture of Peterson as a highly
princi pl ed, apolitical, obj ective grant adm ni strator who
repeatedly refused to “play ball” wth high ranking TSU
adm nistrators when they attenpted to obtain expensive equi pnent
for unauthorized personal use or sought to have unauthorized job
positions created and funded with grant noney for their specia
“friends.”” The jury also heard and obviously credited testinony

of both direct and inplied threats by WIson of adverse job

6 TSU had several different presidents during the course of
Peterson’s tenure: Leonard Spearman; WIlliam Harris; and E. O
Bel | .

" \Wile Peterson served under WIlson (June 1990 - January
1991), Peterson refused WIlson's requests for, inter alia, (1) a
canera, TV nonitor, and VCR for his personal use, and (2) Title Il
funding to create secretary/receptionist positions in WIlson' s
office for two of his “lady friends.”
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actions, including firing, that Peterson was in jeopardy of
incurring if, on reflection, he should fail or refuse to accede to
requests that would require the unauthorized expenditure of grant
f unds.

The termnation letter of January 3, 1991, from Wlson to
Pet erson purported to outline nine itens constituting “cause” for
the firing, each of which was set forth in a report prepared and
subm tted on request by one Joyce Deyon with whom it turned out,
Wl son never conferred after receiving the report. W son
testified that he accepted the report and rmade his judgnent based
on it. The jury heard testinony and saw docunents which, if
believed —as the jury apparently did —nethodically refuted or
expl ai ned away each of the nine purported causes for term nation
and reveal ed that W1l son did not even understand sone of the itens.
The jury al so heard evidence which, if credited, was sufficient to
support a conclusion that the termnation and its purported causes
were pretext intended to cover Wlson's retaliation and desire to
acconplish his actual or inplied threats of getting rid of Peterson
and replacing himwith a grant director who woul d be nore of a team
pl ayer, i.e., would be nore anenabl e to fundi ng equi pnent purchases
and job creations for “friends” of the higher-ups in the TSU
adm nistration with grant noney.

That the jury unquestionably credited the testinony and
docunent ati on supporting Peterson’s version of the facts and
rejected Wlson’s is confirnmed by the “Yes” answer to Interrogatory

No. I-A, “Do you find froma preponderance of the evidence that Dr.



Bobby W1 son acted arbitrarily and capriciously in term nating Dr.
Peterson?” In the interrogatory that followed, the jury awarded
Pet erson $152,235 in lost pay and benefits, and $35,000 for past
and future nental anguish.
I
ANALYSI S

A. St andard of Revi ew

We review the district court’s grant of a newtrial for abuse
of discretion.® “It is awell-settledruleinthis circuit that "a
verdi ct can be agai nst the “great wei ght of the evidence,” and thus
justify a new trial, even if there is substantial evidence to
support it.’”® \What courts cannot do — and what the district
court here never purported to do —is to grant a newtrial “sinply
because [the court] would have cone to a different concl usion then
the jury did.”?°
B. The District Court’s Ruling

The district court’s succinct but cryptic, three-sentence
explanation for granting a new trial denonstrates beyond question

that, followng the verdict, the court inpermssibly net with and

interrogated the jurors outside the presence of the parties and

their respective counsel, and then proceeded to act in direct

8 Peyton Place, 62 F.3d at 774 (citing United States v.
Fl ores, 981 F.2d 231, 237 (5th Cr. 1993)).

° Rousseau V. Tel edyne Movible Ofshore, Inc., 812 F.2d 971,
972 (5th Cr.) (citing Shows v. Jam son Bedding, Inc., 671 F.2d
927, 930 (5th Cir. 1982)), cert. denied, 484 U S. 827, 108 S. C.
95, 98 L. Ed. 2d 56 (1987).

1025 Fed. Proc., L. Ed. § 58.13 (1984).
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reliance on the jurors’ comrents as though they constituted newy
di scovered evidence of a kind that the court could properly
consi der. It was not. The conclusion is inescapable that, in
i npeaching the jury’'s verdict in this case, the district court
relied on information obtained fromthe jurors in the court’s post-
verdict, ex parte neeting with them and that, by definition, any
i nformation thus obtained had to cone directly fromtheir internal
del i berations qua jurors. !

1. Jury | npeachnment

Rul e 606(b) of the Federal Rules of Evidence (F.RE.) tightly
controls inpeachnent of jury verdicts. This rule states, in
pertinent part:

Upon an inquiry into the validity of a verdict . . ., a
juror may not testify as to any matter or statenent
occurring during the course of the jury’'s deliberations
or to the effect of anything upon that or any other
juror’s mnd or enbtions as influencing the juror to
assent to or dissent fromthe verdict . . . or concerning
the juror’s nental processes in connection therewth,
except that a juror may testify on the question whether

1 We find it perplexing that the statement in the court’s
conclusional ruling to the effect that the jury “conpletely
disregarded the Court’s instructions” is not supported by any
expl anation of (1) precisely which instructions were di sregarded by
the jury and how, (2) precisely what “coments the jurors nade”
that led the court to conclude that its instructions had been
di sregarded; (3) precisely what “inproper factors” the jury
considered inits deliberations; or (4) precisely what “interest of
justice” was so tranpled by the jury' s verdict that it had to be
scrapped. Wt hout considerably nore, such a bare, enigmatic
pl atitude can never provide the kind of support needed by an
appellate court if it is to conclude that a trial court —
particul arly one that has presided over the pre-trial proceedings,
motion practice, and full-blown jury trial of a civil case, has

denied notions for a j.ml., has net with the jury after the
verdi ct out of the presence of counsel, and has then granted a new
trial —exercised its discretion at all, nuch I ess did so w thout

abusing it.
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ext raneous prejudicial information was i nproperly brought

to the jury' s attention or whether any outside influence

was i nproperly brought tothe jury’s attenti on or whet her

any out si de i nfl uence was i nproperly brought to bear upon

any juror. Nor may a juror’s affidavit or evidence of

any statenent by the juror concerning a nmatter about

which the juror would be precluded from testifying be

recei ved for these purposes.!?
W son does not contest Peterson’s assertion that the trial court
met with the jury after the verdict, off the record and outside the
presence of counsel. W agree with Peterson that — with the
possi bl e exception of an instance in which the court’s professional
curiosity has been piqued but on which no subsequent action is
taken by the court —such a neeting is highly irregular if not
absolutely inperm ssible, and, nore inportantly, that inpeachnent
of the jury verdict on the basis of information obtained in such a
di scussion constitutes abuse of discretion per se.

The | andmark Suprenme Court case on this issue is Tanner V.

United States.® After acknow edging that “[b]y the beginning of

this century, if not earlier, the near-universal and firnmy
establ i shed common-lawrule in the United States flatly prohibited
t he admi ssion of juror testinony to i npeach a jury verdict,” the
Court observed that “Federal Rule of Evidence 606(b) is grounded in
t he comon-| aw rul e agai nst adm ssion of jury testinony to inpeach

a verdict and the exception for juror testinony relating to

12 Fed. R Evid. 606(b).
13 483 U.S. 107, 107 S. Ct. 2739, 97 L. Ed. 2d 90 (1987).
14 |d. at 117, 107 S. Ct. at 2745,

11



extraneous influences.”? Followi ng Tanner, and nore closely on

point, we held in Robles v. Exxon Corp.' that receiving testinony

fromthe jurors after they have returned their verdict, for the
purpose of ascertaining that the jury msunderstood its
instructions, is absolutely prohibited by F.RE 606(b).Y W
under scored that hol ding by noting that “the | egi sl ative history of
the rule unm stakably points to the conclusion that Congress nade

a conscious decision to disallowjuror testinony as to the jurors’

nental processes or fidelity to the court’s instructions.”®® Wat
is pellucid here, fromthe court’s own unequi vocal and unanbi guous
words, is that the jurors’ statenents to the court related directly
to matters that transpired in the jury room that these matters
conprehended the nental processes of the jurors in their
del i berations on the case, and that the jurors’ statenents forned
the foundation of the court’s inpeachnent of the verdict grounded
inthe jury's lack of “fidelity to the court’s instructions.” W
cannot concei ve of an exanple nore explicitly violative of Robles.

2. G eat Wi ght of the Evidence

As the bald “interest of justice” reason given by the district

court, inpermssibly grounded in the jury' s purported disregard of

15 1d. at 121, 107 S. C. at 2748.

1 Robles v. Exxon Corp., 862 F.2d 1201 (5th Cir.), cert.
denied, 490 U. S. 1051, 109 S. C. 1967, 104 L. Ed. 2d 434 (1989).

7 1d. at 1204.
18 1d. at 1205 (enphasis added).
19 &
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the court’s instructions, cannot sustain the order granting a new
trial, reversal can only be avoided if we determ ne that the order
itself can be affirnmed on appeal for reasons other than those
proffered by the trial court. O the alternative reasons for
granting a new trial, only a determnation that the verdict is
agai nst the great weight of the evidence is viable here; clearly,
the record and the applicable | aw denonstrate that a j.ml. could
not have been granted. So, for the trial court’s abuse of
discretion to be harmess and its order of a new trial to be
sust ai ned, we woul d have to conclude that, viewing all the evidence
inthe light nost favorable to Peterson, the verdict is against the
great weight of the evidence or the evidence is insufficient to
support the verdict. The instant record cannot support any such
concl usi on.

The district court’s explanation for granting a new trial
expressly refutes the wholly unsupported statenent in WIson's
appel late brief that the trial court found the jury’s verdict to be
agai nst the great weight of the evidence (or lacking in evidence
sufficient to support the verdict). No conceivable reading of the
court’s ruling permts such a conclusion. As that ruling nakes no
mention of the nerits of the case or the evidence considered by the
jury, we have had to conduct the kind of exercise that we are
conpelled to engage in when notions for summary judgnents for
qualified imunity are deni ed because a genui ne di spute of materi al
fact exists, but the district court fails to specify its factual

assunptions for the record: Here, as in those instances, we had to
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undertake a cunbersone review of the record. . . .'"%

As noted above, the jury in this case was presented wth
ext ensi ve evi dence, principally testinonial evidence, nuch of which
was indirect conflict, i.e., a “swearing match.” Cassically, the
jury had the opportunity to viewthe wtnesses’ deneanor, | ook them
in the eye, observe their body | anguage, hear the tinbre of their
voi ces, and, finally, exercise the ultimte responsibility of the
finder of fact by naking credibility calls and deciding whom to
believe and whom to disbelieve. W have now conducted the
obligatory *“cunbersone review of the nmulti-volune trial record
and find that both sides of the case —Peterson’s and Wlson's —
are supported by substantial evidence. One thing that is pal pably
absent fromthe record of the first trial, however, is a “great
wei ght of evidence” either way. |ndeed, we speculate that if there
had been, the district court would have granted a new trial
expressly on that ground and would never have resorted to that

anor phous, will-of-the-wisp that we call “interest of justice.#

20 Coleman v. Houston Indep. Sch. Dist., 113 F.3d 528, 531-32
(5th Gr. 1997) (quoting Johnson v. Jones, 515 U S. 304, 319, 115
S. . 2151, 2159, 132 L. Ed. 2d 238 (1995)).

2l | n apparent desperation, WIson on appeal also seeks to
support the district court’s grant of a newtrial by urging that a
j.ml. in his favor would have been appropriate on the basis of
qualified imunity. But not only did the case proceed through a
full merits jury trial, thereby negating the principal purposes of
qualified immunity;, WIlson failed to cross appeal and thus
forfeited his right to assert such an alternative ground.
“[Without the filing of a cross-appeal, an appellee ‘nmay not
attack the decree with a view either to enlarging his own rights
t hereunder or of lessening the rights of his adversary, whether
what he seeks is to correct an error or to supplenent the decree
Wth respect to a matter not dealt with below.’”” MIller v. Butcher
Distribs., 89 F.3d 265, 267 (5th Cr. 1996) (citing Robi chaux V.
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Because our review of the entire record of the first tria
eschews any possibility that the jury verdi ct was agai nst the great
wei ght of the evidence, or that the evidence is insufficient to
support Peterson’s clainms, this ground cannot serve as a substitute
basis for affirmng the district court’s grant of a newtrial. It
foll ows i nescapably, then, that the court’s abuse of discretion in
violating F.R E. 606(b) and of our rule in Robles, grounded in the
Suprene Court’s pronouncenents in Tanner, was not harm ess error.
Rat her, it was reversible error.

1]
CONCLUSI ON

Qur neticulous reviewof the record of the first trial of this
case and our parsing of the ruling of the district court in
granting a new trial satisfy us that such ruling nmust be reversed
and a judgnent nust be rendered on the basis of the original jury
verdict in favor of Peterson. The operable |anguage of the
district court’s ruling dispels any doubt that the court purported
to grant a newtrial “in the interest of justice” and did so as a
direct result of its inperm ssible post-trial colloquy with the

jurors, in direct violation of Rule 606(b) of the F.RE and

Radcliff Material, Inc., 697 F.2d 662, 668 (5th Cr. 1983) (quoting
Morley Constr. Co. v. Maryland Cas. Co., 300 U S 185, 191, 57
S. . 325, 328, 81 L. Ed. 593 (1937)). Moreover, were we to
consider Wlson's inmmunity claimat this post-trial, post-verdict
|ate hour, we would see not only that Peterson’s constitutiona
rights in his enploynent were clearly established before WIson
fired him see, e.q., Russell v. Harrison, 736 F.2d 283, 288 (5th
Cir. 1984); Honore v. Douglas, 833 F.2d 565 (5th Cr. 1987), but
also that at all tines there was, at a m nimum a genui ne issue of
material fact as to the objective reasonabl eness of WIson's
actions —an issue resol ved against WIlson by the jury.
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likewise in violation of jurisprudential rules of this court and
t he Suprene Court that proscribe such an i npeachnent of the jury’'s
verdict. That sane | anguage fromthe district court denonstrates
that, despite words to the contrary, a new trial was granted sua
sponte on grounds that can only be cubbyhol ed as “new evi dence,”
not on the basis of WIlson's notion for a new trial expressly
grounded in the contention that the verdict was agai nst the great
wei ght of the evidence or lacking in sufficient evidence.

Any effort to salvage the ruling of the district court is
stymed by the record itself which reflects neither a “great
wei ght” of evidence in favor of either party, nor a basis on which
the trial court could have granted a j.ml|. Rather, it contains
nmore than sufficient evidence, when credited by the jury, to
support the determ nation that Peterson’s term nation by WI son was
arbitrary and capricious, in direct retaliation for Peterson’s
refusal to authorize the expenditure of federal grant funds for
inproper or illicit purposes. The evidence obviously credited by
the jury also supports a finding of pretext, as the nine itens
listed in the Deyon report evaporate when exposed to the spotlight
of credible explanations, including the revelation that W] son
never conferred wth the author of the report and did not even
fully understand sone of the unsustai nabl e charges in this “hatchet
job” on which he so readily relied. The firing thus viol ated
Pet erson’ s substanti ve due process property right in his enpl oynent
at TSU, which could only be term nated for cause.

W are thus left with no choice but to reverse the district
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court’s grant of a newtrial, vacate the court’s judgnent rendered
on the basis of the jury verdict in the second trial, and reinstate
the results of the first trial. W therefore remand this case to
the district court for entry of judgnent in favor of Peterson and
against Wlson in the principal sumof $187,235 ($152, 235 for | ost
pay and benefits and $35,000 for past and future nental anguish),
and for the assessnent of appropriate interest and costs, including
reasonabl e attorneys’ fees incurred by Peterson in both trials and
on appeal .

REVERSED and REMANDED with instructions.
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