REVI SED, February 10, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20480

DANI EL A SPACEK
Pl ai ntiff-Appellee,
V.

THE MARI TI ME ASSOCI ATION, | L A PENSION PLAN, and
Trustees of the Agreenent of Trust,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

January 22, 1998
Bef ore KING and PARKER, Circuit Judges, and ROSENTHAL, " District
Judge.
KING Circuit Judge:

Dani el A. Spacek sued the Maritinme Association - |.L. A
Pension Plan and its trustees, alleging that they wongfully
suspended paynent of his early retirenment benefits pursuant to a
pl an anmendnent adopted after he retired, in violation of the
Enpl oyee Retirenent |Incone Security Act and the common | aw of

contracts. Both sides filed notions for summary judgnent, and

" District Judge of the Southern District of Texas, sitting
by desi gnati on.



the district court granted in part and denied in part each
motion. The district court granted Spacek’s notion for sunmary
judgnent on the basis that the application of the anmendnent to
Spacek was arbitrary and capricious because it deprived hi mof
vested rights. W conclude that the district court erred in
granting this portion of Spacek’s notion, and we reverse and
remand for entry of judgnent agai nst Spacek.
| . BACKGROUND

The Maritinme Association - |I.L.A Pension Plan and its
trustees (collectively “the Plan”) operate a nultienpl oyer
pension plan providing retirenment benefits to enployees in the
| ongshoring industry fromBrownsville, Texas to Lake Charles,
Loui siana. The Plan is subject to the Enpl oyee Retirenent |ncone
Security Act (“ERISA’), 29 U S.C. 88 1001-1461.

On Novenber 1, 1985, Spacek, who worked for thirty years in
t he Houston | ongshoring industry for an entity covered by the
Plan, retired at age fifty-one. Under the provisions of the
Pl an, Spacek qualified as an early retiree because he had not yet
reached sixty-five years of age.

At the tinme Spacek retired, section 9.1(d)(2) of the Plan
provi ded the foll ow ng:

If a Retired Participant is reenployed in the industry

prior to his Normal Retirenent Age, paynent of his Age

or Vested Pension and Tenporary Bridge Benefit, if any,

shal |l imedi ately cease and he shall immedi ately becone

an Active Participant. Such a Participant shall not be

entitled to an Age or Vested Pension or Tenporary

Bri dge Benefit while he continues to be enployed in the

i ndustry or, if greater, for a period of six (6) nonths

measured fromthe due date of the first nonthly

install ment of his Age or Vested Pension which is
W t hhel d pursuant to this Paragraph.



Section 9.1(b)(2) defined “enploynent in the industry” as
fol | ows:

A Participant who is eligible for an Age or Vested
Pensi on shall be considered to be “enployed in the

i ndustry”, or to be continuing his “enploynent in the
i ndustry,” during a nonth if, and only if, both of the
follow ng conditions are net:

(i) he is enployed in the sanme industry, in the sane
trade or craft, and in the sane geographic area
covered by this Plan, as when he first becane
eligible for such pension; and

(ii) he is credited with at |least one (1) Credit Hour
for the Payroll Period ending in such nonth.?

Section 15.1 of the Plan reserved the foll ow ng anendnment
power :
The Trustees may anend the Plan, fromtinme to tine, in

any manner not in conflict with the terns of the Trust;
provi ded, however, that no such amendnent will cause or

1 Section 3.1 of the Plan provides the follow ng
description of “credit hours” and their conputation during the
tinme period relevant to this case:

An Enpl oyee’s Credit Hours for any Year during the
period January 1, 1937, through Septenber 30, 1976,
shall be the hours for which he was conpensated, or
entitled to conpensation, by the Enpl oyers for periods
during which he was an Enpl oyee. . . .

An Enpl oyee’s Credit Hours for any Year begi nning on or
after Cctober 1, 1956, shall be the hours for which
contributions are nmade by the Enpl oyers pursuant to
Section 4 of Article 1 of the Trust, as determ ned by
reports submtted by the Enployers, either directly or
t hrough the Centralized Payroll System to the

Adm ni strative office of the Trust.

For Years beginning on or after October 1, 1976, an
Enpl oyee’s Credit Hours shall be based on his ‘Hours of
Service'. An ‘Hour of Service is each hour during an
appl i cabl e conputation period for which an Enpl oyee is
directly or indirectly paid, or entitled to paynent, by
an Enpl oyer for the performance of duties or for
reasons other than the performance of duties .
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permt any part of the Trust properties to be diverted

to purposes other than for the exclusive benefit of the

Participants or their spouses or permt any part of the

Trust properties to revert to or becone the property of

t he Enpl oyers.

On April 17, 1991, the Plan adopted an anmendnent changi ng
the definition of “enploynent in the industry” under section
9.1(b)(2) by renoving the requirenent that a participant receive
one credit hour before early retirenent benefits woul d be subject
to suspension for reenploynent (the “Anmendnent”). A copy of the
formal Notice To Participants Eligible For Age O Vested Pension
was mailed to the participants of the Plan on March 12, 1991.
Thi s docunent informed Spacek that paynent of his benefits could
be suspended if he becane reenployed in the sane industry, in the
sane trade or craft, and in the sane geographic area covered by
the Pl an, regardl ess of whether such enploynent was with a
signatory of the Plan. On May 8, 1991, a second notice was
mai l ed to the participants, informng themthat the Amendnent
woul d take effect on June 1, 1991.°2

Approxi mately three years later, on April 28, 1994, Spacek
began working as a superintendent for Janes J. Flanagan
St evedores of Houston. Flanagan is a signatory enployer to the

Plan. Spacek’s return to work constituted reenploynent in the

i ndustry under anended section 9.1(b)(2), but, because he did not

2 The district court concluded as a matter of |aw that
Spacek had notice of the Anendnent, and Spacek does not chall enge
this determ nation on appeal.



receive any credit hours for his work,?® not under section
9.1(b)(2) as it existed at the tinme Spacek retired. Follow ng
hi s reenpl oynent, the Plan suspended paynent of Spacek’s pension
benefits for six nonths based on the Amendnent.

On February 7, 1995, Spacek filed suit in federal district
court against the Plan to recover the suspended early retirenent
benefits. Both sides filed notions for summary judgnent, and the
district court granted in part and denied in part both notions.
In doing so, the district court determ ned that the application
of the Anendnent to Spacek and the resulting suspension of

paynment of his early retirenment benefits, while not violative of

3 Section 3.1 indicates that credit hours are only
accunul ated by those individuals who qualify as “enpl oyees” under
the Plan’s definition of that term See supra note 1. Section
2.5 defines “enpl oyee” as foll ows:

“Enpl oyee” shall nean any person:

(1) Wio is a water-front enployee of the Enpl oyers
whose wage rates and working conditions are
establ i shed by collective bargai ni ng agreenents
bet ween the Union and the Enpl oyers; or

(2) Who is a wal king foreman; or

(3) Wio is a bona fide representative in the enpl oy of
any Local Union or of the South Atlantic and Gl f
Coast District, I.L.A, and a bona fide resident
of the area between Lake Charl es, Loui siana and
Brownsvill e, Texas: or

(4) For whomcontributions are paid to the Trust by
the West @Gulf Maritine Association by reason of a
guar ant eed annual i ncone agreenent between the
Enpl oyers and t he Uni on.

Spacek’ s enpl oynent as a superintendent for Janmes J. Fl anagan
St evedores did not qualify himas an “enpl oyee” under the above
definition. As such, he has accumul ated no credit hours under
the Plan while so enpl oyed.



any particular provision of ERI SA, was nonetheless arbitrary and

capricious, and thus unlawful. See Spacek v. Trustee of the

Agr eenent of Trust for Maritine Ass’'n-1.L.A Pension Plan, 923 F

Supp. 960, 963-64 (S.D. Tex. 1996). Specifically, the district
court rejected Spacek’s argunent that application of the
Amendnent to himviolated the anticutback provisions of 29 U S. C
8§ 1054(g). See id. at 963. However, the court also concl uded
that application of the Arendnent to Spacek was arbitrary and
capricious because it deprived himof rights that vested
contractually at the tine of his retirenent. See id. at 963-64.

The district court entered final judgnent awardi ng Spacek,
among ot her things, $12,998.95 in retirenent benefits. The Plan
filed a tinely notice of appeal.

1. STANDARD OF REVI EW

“We review the grant of a summary judgnent de novo, applying

the sanme criteria used by the district court in the first

i nstance.” Texas Medical Ass'n v. Aetna Life Ins. Co., 80 F.3d

153, 156 (5th G r. 1996). Summary judgnent is proper "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any nmaterial fact and that
the noving party is entitled to judgnent as a matter of |aw. "
FED. R CQv. P. 56(c).

[11. DI SCUSSI ON

ERI SA regul at es pensi on benefits through statutory accrual

and vesting requirenents. See 29 U . S.C. 88 1053, 1054. 1In



addition to these statutory protections, when an enpl oyer inposes
upon itself extra-ERI SA contractual obligations in its enpl oyee
benefits plan, these extra-ERI SA obligations are rendered

enforceable by contract law. Wse v. El Paso Natural Gas Co.,

986 F.2d 929, 937-38 (5th Cr. 1993); Vasseur v. Halliburton Co.

950 F.2d 1002, 1006 (5th Cr. 1992). Section 1132 of the statute
creates a procedural nmechanismfor enforcing a plan participant’s
rights, whether predicated upon ERISA's statutory protections or
upon the federal common | aw of contracts.* See HENRY H. PERRI TT,
JR., EMPLOYEE BENEFI TS CLAIMS LAWAND PRACTICE § 3.3 (1990) (“ERISA
establishes two different kinds of federal rights. The first
kind of right is statutory . . . . The second kind of right
relates to obligations created under the common | aw of trusts or

the comon | aw of contracts.”); cf. In re HECI Exploration Co.,

Inc., 862 F.2d 513, 523 n. 18 (5th Gr. 1988) (concl uding that
“8§ 1132(a)(1)(B) was intended to create a federal comon | aw
concerni ng pension rights which woul d augnent the rights created
by ERI SA's substantive provisions”).

We conclude that the Plan’s application of the Anendnent to
Spacek violated neither the Plan’s statutory nor contractual

obl i gati ons.

4 Section 1132(a)(3) provides that a participant or
beneficiary may bring a civil action “to enforce any provisions
of this subchapter or the terns of the plan.” 29 U S. C
8§ 1132(a)(3) (enphasis added). Additionally, 8 1132(a)(1)(B)
provides that a participant or beneficiary may bring a civil
action “to recover benefits due to himunder the terns of his
plan, to enforce his rights under the terns of the plan, or to
clarify his rights to future benefits under the terns of the
plan[.]” 1d. § 1132(a)(1)(B).



A.  Conpliance with ERI SA
Questions of statutory interpretation are questions of |aw

and are thus revi ewed de novo. Estate of Bonner v. United

States, 84 F.3d 196, 197 (5th Gr. 1996). W therefore conduct a
de novo review in order to determ ne whether the Plan’s
application of the Anendnent to Spacek conported with ERI SA s

statutory requirenents. See Penn v. Howe-Baker Eng’'rs, Inc., 898

F.2d 1096, 1100 (5th Cr. 1990) (“[We accord no deference to the
[ pl an adm ni strators’] conclusions as to the controlling | aw,
whi ch involve statutory interpretation.”).

Spacek contended in the district court, and again urges on
appeal as an alternative ground for affirmation of the district
court’s judgnent, that application of the Anendnent to him
vi ol ated the anticutback provisions of 29 U S. C. 8§ 1054(9).

Section 1054(g) provides as foll ows:

(1) The accrued benefit of a participant under a plan

may not be decreased by an anendnent to the plan, other

t han an anmendnent described in section 1082(c)(8) or

1441 of this title.®

(2) For purposes of paragraph (1), a plan anmendnent
whi ch has the effect of--

(a) elimnating or reducing an early retirenent
benefit or a retirenent-type subsidy (as defined
in regulations), or

(b) elimnating an optional form of benefit,
Wth respect to benefits attributable to service before

t he anendnent shall be treated as reducing accrued
benefits.

> None of the parties contend that the Anmendnent is
aut hori zed by 8§ 1082(c)(8) or § 1441.
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29 U.S.C. § 1054(qg).

Spacek argues that application of the Arendnent to him
viol ated 8§ 1054(g) because the Anendnent decreased his early
retirement benefit. As such, he argues, 8§ 1054(g)(2) dictates
that the Amendnent nust be treated as an anmendnent reducing
accrued benefits, and that § 1054(g)(1) prohibits such an
anendnent. Spacek’s theory is that the suspension of benefit
paynments anounts to a reduction in benefits because he wll never
recover those suspended benefits and thus the cumul ative total of
benefits he will receive over his lifetinme has been reduced. The
district court rejected this argunent, Spacek, 923 F. Supp. at
963, and so do we. Wiile Spacek’s interpretation of § 1054(Q)
has sone | ogical appeal, it fails to conport with the plain
| anguage of 8§ 1054(g), the provision's legislative history, and
relevant interpretive regul ations.

1. Statutory Language

Spacek’ s reading of 8 1054(g) is contrary to the wordi ng of
the ERI SA statute.® Throughout the statute and correspondi ng
regul ati ons, the concepts of reduction of benefits and suspension

of benefit paynents are used in distinct ways, often within a

6 Research reveals only one reported opinion addressing the
i ssue of whether suspension of early retirenent benefits anounts
to a reduction. In Wismn v. Robbins, 55 F.3d 1140 (6th Gr.
1995), the Sixth Crcuit stated that 8 1054(g)(2) does not apply
when early retirenment benefits are suspended because a suspensi on

is not a reduction or elimnation. [|d. at 1147. However, the
court underm ned the inpact of this statenent by concluding that
the plaintiff would have | ost even under the unanended plan. |d.

Thus, while we agree with Wi sman, we do not rely on it, instead
basi ng our hol ding on our independent statutory analysis.

9



single provision. For exanple, 8§ 1441 provi des procedures
regardi ng di sposition of benefits under term nated pl ans,
instructing that “the plan sponsor of a term nated multienpl oyer
plan to which section 1341a(d) of this title applies shall anmend

the plan to reduce benefits, and shall suspend benefit paynents,

as required by this section.” 29 U S.C. § 1441(a) (enphasis
added). Section 1341a(d) instructs that “[t] he plan sponsor of a
pl an which term nates under . . . this section shall reduce

benefits and suspend benefit paynents in accordance with section

1441 of this title.” 29 U S.C. 8§ 1341a(d) (enphasis added).
Simlarly, 8§ 1342, which governs term nation of a plan by the
Pensi on Benefit Guarantee Corporation, provides for the

appoi ntnment of a trustee with the power, “in the case of a

mul ti enpl oyer plan, to reduce benefits or suspend benefit

paynments under the plan.” 29 U S.C. 8§ 1342(d)(1)(A) (v) (enphasis
added) .’

The regul ati ons adopted pursuant to ERI SA al so i ndi cate that
a distinction exists between reduction of benefits and suspension
of benefit paynents. For exanple, the regulations specify two

situations in which a summary plan description nust provide a

" See also 29 U.S.C. 8§ 1053(a)(3)(E)(ii) (“A participant’s
right to an accrued benefit derived from enpl oyer contri butions
under a mul tienployer plan shall not be treated as forfeitable
solely because . . . the plan is anended to reduce benefits under
section 1425 or 1441 of this title, or . . . benefit paynents
under the plan nmay be suspended under section 1426 or 1441 of
this title.” (enphasis added)); id. 8 1301(a)(8) (defining
“nonforfeitable benefit” in the context of plan term nation
i nsurance and noting that the definition applies “whether or not
the benefit may subsequently be reduced or suspended by a pl an
anendnent” (enphasi s added)).

10



description of any plan provision under which a benefit or
benefit paynent “may be reduced, changed, term nated, forfeited

or suspended.” 29 C. F.R 88 2520.104b-4(a)(1)(iii), (a)(2)(iv)

(enphasi s added).

To interpret reduction of benefits as including suspension
of benefit paynents woul d nake the word “suspensi on” redundant in
all of these statutory provisions and interpretive regul ati ons,

which is contrary to the rule of statutory construction that each

word must be given neaning. See Bailey v. United States, 116

S. . 501, 506 (1995) (noting the “assunption that Congress

i ntended each of its terns [in a statutory schene] to have

meani ng”). Thus, under the plain | anguage of the statute, a
suspensi on of benefit paynents is not a reduction of benefits,
and the district court did not err in determning that the Plan’s
application of the Arendnment to Spacek did not violate § 1054(Q)
by reducing early retirenment benefits. This conclusion finds
further support in the legislative history of 8 1054(q)(2).

2. Leqgi sl ative H story

The legislative history of the Retirenent Equity Act of
1984, Pub. L. No. 98-397, 98 Stat. 1426 (“REA’), which added
paragraph (2) to 8 1054(g), supports the conclusion that
8 1054(g)(2) does not preclude application of the Anmendnent to
Spacek. During congressional debate, Representative WIIiam
Cl ay, who introduced the House bill that ultimately becane the
REA, made the followi ng statenent regarding the section of the

bill that would becone 8§ 1054(g)(2):
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In addition, | wish to further clarify the anticutback
provi sions of section 301 of the bill. Those
provisions are not intended to apply to benefit changes
aut hori zed by existing law, for exanple, they do not
restrict the right of nultienployer pension plans under
ERI SA sections 203(a)(3)(E) and 4210(b)(3) and code
section 411(a)(3)(E) to disregard past service credit
when an enpl oyer ceases to be obligated to contribute.
Nor do those provisions in any way apply to or affect
the provisions of ERI SA section 203(a)(3)(B)[29 U S. C
8 1053(a)(3)(B)] and code section 411(a)(3)(B) relating
to the suspension of benefits for postretirenent

enpl oynent, including the authorization for

mul ti enployer plans to adopt stricter rules for the
suspension of subsidized early retirenent benefits.

130 ConGg. Rec. 23,487 (1984) (enphasis added). The above
clarification indicates that §8 1053(a)(3)(B), which authorizes
suspensi on of paynent of accrued benefits under a nultienpl oyer
pl an based on enpl oynent subsequent to comrencenent of paynent of
such benefits “in the sane industry, in the sane trade or craft,
and in the sane geographic area covered by the plan, as when such

benefits comrenced,” 29 U S.C. 8§ 1053(a)(3)(B)(ii),? also

8 The regul ations pronul gated under 8§ 1053(a)(3)(B)
i ndicate that the power of pension benefit plans to suspend early
retirement benefits upon reenploynent is even broader than the
power of such plans to suspend retirenent benefits avail abl e at
normal retirenent age:

A plan may provide for the suspension of pension
benefits which comrence prior to the attai nnent of
normal retirenent age, or for the suspension of that
portion of pension benefits which exceeds the nornma
retirement benefit, or both, for any reenploynent and
W thout regard to the provisions of section
203(a)(3)(B) [29 U.S. C. § 1053(a)(3)(B)] and this
regulation to the extent (but only to the extent) that
suspensi on of such benefits does not affect a retiree’s
entitlenment to normal retirenment benefits payable after
attai nnent of normal retirenent age, or the actuari al
equi val ent thereof.

29 C.F.R 8 2530.203-3(a) (emphasis added).
12



aut hori zes the very type of anendnent at issue in this case, and
that 8 1054(g) in no way limts this authorization. W reach
this conclusion based on the fact that 8 1054(g) does not hi ng
nmore than prohibit retroactive application of certain types of
amendnents. Accordingly, 8 1054(g) can be construed as having a
potential inpact on 8 1053(a)(3)(B) only if 8§ 1053(a)(3)(B)

aut hori zes retroactive application of anmendnents that provide for
suspensi on of benefit paynents based upon reenploynent. Relevant
federal regulations further bolster this conclusion.

3. Rel evant Requl ati ons

Treasury Regul ati ons adopted under 26 U . S.C. § 411, the
section of the Internal Revenue Code that largely mrrors the
accrual provisions of ERISA 29 U S. C 8§ 1054, further conpel us
to reject Spacek’s argunent that the Plan’s application of the
Amendnent to himviolates 8 1054(g) by virtue of the fact that it
W Il reduce the total amount of pension benefits that he wll
receive in his lifetime. Before turning to a discussion of the
rel evant regul ations, we first nust ook to ERI SA's definition of
accrued benefits.

Section 1002(23) of ERI SA states that

[t]he term “accrued benefit” neans[,] . . . in the case

of a defined benefit plan, the individual’s accrued

benefit determ ned under the plan and, except as

provided in section 1054(c)(3) of this title, expressed

in the formof an annual benefit comrencing at norma

retirenment age
29 U S . C 8 1002(23). Section 1054(c)(3) in turn provides in
relevant part as follows:

For purposes of this section, in the case of any
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defined benefit plan, if an enployee’s accrued benefit
is to be determ ned as an anount other than an annual
benefit comencing at normal retirenment age [e.g., an

early retirenent benefit], . . . the enployee s accrued
benefit . . . shall be the actuarial equivalent of such
benefit

29 U.S.C. § 1054(c)(3).

Section 411(c)(3) of the Internal Revenue Code, 26 U S. C
8 411(c)(3), mrrors the provisions of 29 U S.C. 8§ 1054(c)(3).
The Treasury Regul ati ons promnul gated under 8§ 411(c)(3) repeat the
general rule that, where an enpl oyee’s pension benefit commences
at a tinme other than normal retirenent age, the accrued portion
of such a benefit is the actuarial equivalent of the retirenent
benefit available at normal retirenent age. 26 C. F.R
8§ 1.411(c)-1(e). In other words, an early retirenent benefit is
accrued under the regulation to the extent that it has been
actuarially reduced to conpensate for the fact that it is paid
before normal retirenment age. However, the Treasury Regul ations
go on to provide that, for purposes of conputing the actuari al
equi valent of a retirenent benefit available at normal retirenent
age, “[n]o adjustnent to an accrued benefit is required on
account of any suspension of benefits if such suspension is
permtted under section 203(a)(3)(B) of the Enploynent Retirenent
| ncone Security Act of 1974 [29 U.S.C. § 1053(a)(3)(B)].” 26
CFR 8 1.411(c)-1(f). Thus, in calculating a plan
participant’s accrued benefit where the plan participant is
receiving early retirenent benefits, the cal culation of the
accrued benefit need not account for the decrease in total
benefits paid as a result of a suspension authorized by 29 U S. C

14



8§ 1053(a)(3)(B)

As noted above, § 1053(a)(3)(B) authorizes suspension of
accrued benefits under a nultienpl oyer plan based on enpl oynent
subsequent to paynent of accrued benefits “in the sane industry,
in the sanme trade or craft, and in the sanme geographic area
covered by the plan, as when such benefits commenced.” 29 U S. C
8§ 1053(a)(3)(B)(ii). This is precisely the type of suspension
that occurred when the Plan applied the Anendnent to Spacek.

Based on the above Treasury Regul ations and 8§ 1053(a)(3)(B)
we concl ude that, when an anendnent to a plan calls for a
suspensi on of benefit paynents authorized by 8§ 1053(a)(3)(B), as
is the case here, the anmendnent does not decrease accrued
benefits within the meaning of § 1054(g)(1). This is so because
the reduction in total benefits paid over the lifetinme of the
pl an participant as a result of the suspension need not be
accounted for actuarially in conputing the participant’s accrued
benefit under 8 1054(c)(3) in the first instance. See 26 C. F.R
8§ 1.411(c)-1(f). Therefore, an anmendnment authorizing such a
suspensi on does not serve to decrease the participant’s accrued
benefits, and thus cannot violate 8§ 1054(g).

To the extent that an anmendnent such as the one at issue
here would not violate 8§ 1054(g) if it were applied to suspend
fully accrued benefits, it plainly cannot violate 8 1054(g) if it

is applied to early retirenment benefits, which may or may not be

15



fully accrued.® The legislative history of the REA indicates
that the fundanental purpose behind the addition of paragraph (2)
to 8 1054(g) was to afford early retirenent benefits and

retirement-type subsidies the sanme formof protection from

 Asplit exists anbng the circuits as to the extent to
which early retirenent benefits are accrued benefits under
ERI SA's definition of that term The Third, Fourth, Ei ghth, and
Tenth Crcuits have held that 88 1002(23) and 1054(c)(3), along
wth the legislative history of ERISA, indicate that an early
retirenment benefit that has been actuarially reduced to reflect
its paynent prior to normal retirenent age constitutes an accrued
benefit and any excess val ue over the actuarial equivalency is
unaccrued. See Atkins v. Northwest Airlines, Inc., 967 F.2d
1197, 1201 (8th Gr. 1992); Anerican Stores Co. v. Anerican
Stores Co. Retirenent Plan, 928 F.2d 986, 990-94 (10th Cr.
1991); Tilley v. Mead Corp., 927 F.2d 756, 759-60 (4th GCr
1991); Bencivenga v. Western Pa. Teansters and Enpl oyers Pension
Fund, 763 F.2d 574, 577-78 (3d Gr. 1985). The Second G rcuit
has held that, under 8§ 1002(23), the full anmount of the early
retirement benefit calculated by the sanme fornmula as the norma
retirement age benefit, including the anmount by which the benefit
exceeds the actuarial equivalent of the retirenent benefit at
normal retirenent age adjusted for early paynent, is accrued.
See Amato v. Western Union Int’l, Inc., 773 F.2d 1402, 1407-08
(2d Gr. 1985).

We need not resolve this issue because Spacek has only
argued that application of the Anendnent to himviolated
8§ 1054(g) by virtue of the fact that it reduced or elimnated his
early retirenent benefits, and thus should be treated as having
reduced his accrued benefits per § 1054(g)(2). Because Spacek’s
argunment rests upon 8 1054(g)(2), we are not called upon to
concl ude whether his early retirenent benefits actually are
accrued benefits under ERISA s definition of the term

We acknow edge that, in Harns v. Cavenham Forest |ndustries,

Inc., 984 F.2d 686 (5th Gr. 1993), a panel of this court
apparently concluded that benefits protected by 8§ 1054(Qg)(2) are
“vested or accrued.” See id. at 691-92 (concl uding that

8§ 1054(g)(2) “prohibits the elimnation or reduction of
retirenment benefits that have al ready vested or accrued’”). The
i ssue of whether early retirenment benefits or retirenent-type
subsi dies are accrued benefits for all purposes under ERI SA was
not before the court in Harns, nor is it before us in this case.
We therefore decline to address the issue of whether 8§ 1054(g)(2)
renders early retirenment benefits accrued benefits for al

pur poses under ERI SA
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reduction by anmendnent afforded to accrued benefits. The House
Comm ttee on Ways and Means stated that this portion of the REA
“codifie[d] present |aw generally precluding the elimnation or
reduction of benefits that have already been accrued by

enpl oyees.” H R Rep. No. 98-655, pt. 2, at 25-26 (1984).
Furthernore, the Senate Finance Commttee’'s report on the REA
states that, “under the bill, as under present |aw, the accrued
benefit of a participant is not to be decreased by an anendnent
of a plan. The bill clarifies the scope of the prohibition
agai nst such decreases.” S. ReEr. No. 98-575, at 27-28 (1984),
reprinted in 1984 U S.C C. A N 2547, 2573-74. This |legislative

history indicates that, if an anendnent would not violate
8§ 1054(qg) if applied to fully accrued benefits, then it al so
cannot violate 8§ 1054(g) if applied to early retirenment benefits.
Because we conclude that the Anendnent in this case would
not violate 8 1054(g) if it were applied to suspend a plan
participant’s fully accrued benefits, we in turn conclude that
the Pl an’ s suspension of Spacek’s early retirenent benefits
pursuant to the Amendnent did not violate 8§ 1054(g). However, as
noted earlier, our inquiry does not end here because enpl oyers
may obligate thensel ves contractually to provide benefits at a
| evel exceeding ERISA's m ni numrequirenents for pension plans.
See Wse, 986 F.2d at 937-38; Vasseur, 950 F.2d at 1006. Thus,
we turn to the federal common |aw of contracts in order to
det erm ne whet her application of the Anendnent to Spacek

constituted a breach of the Pl an.
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B. Contract Law

1. Statutory Restriction of the Plan's Ability to
Contractually Limt Its Amendnent Power

As an initial matter, we address the Plan’s argunent that we
shoul d not conduct a contract |aw analysis of the propriety of
appl ying the Anendnent to Spacek because doing so would result in
“the establishnent of a federal common | aw of pensions to
supersede the provisions of ERI SA and ignores the fiduciary
obligations of plan trustees to adm nister pension plans for the
benefit of all participants.” The thrust of the Plan’s argunent
appears to be that, because ERI SA specifically authorizes
enpl oyers to suspend plan participants’ receipt of early
retirenment benefits upon reenploynent in the industry, trade or
craft, and geographic area covered by an enpl oyee benefit plan,
see 29 U S.C. § 1053(a)(3)(B), contract |aw cannot operate to
deny an enpl oyer the right to make such a suspension.

This court has held that “[a]n enpl oyer can oblige itself
contractually to maintain benefits at a certain level in ways
that are not mandated by ERI SA.” Vasseur, 950 F.2d at 1006; see

al so Wse, 986 F.2d at 937. However, we have never had occasi on

to determ ne whet her ERI SA pl aces any substantive |imts on the
extent to which an enployer may contractually obligate itself to
exceed ERISA's m ninum statutory requirenents. Because we
conclude that, at least in the respect at issue here, the Plan
has not contractually obligated itself to maintain benefits at a
| evel any higher than that required by ERI SA, we express no
opi ni on on whet her ERI SA i nposes any substantive l[imts on an
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enployer’s ability to contractually obligate itself not to
suspend benefits in a manner otherw se authorized by the statute.
We assunme wi thout deciding that, contrary to the situation that
obt ai ns here, the Plan could have contractually bound itself not
to anend the Pl an.

2. St andard of Revi ew

Where, as here, an ERI SA plan grants its admnistrators
discretion in interpreting plan provisions,® we will set aside
an admnistrator’s interpretation of the plan and action based
thereon only upon a show ng of an abuse of discretion. See

Firestone Tire and Rubber Co. v. Bruch, 489 U S. 101, 115 (1989);

Sunbeam Oster Co. Group Benefits Plan v. Witehurst, 102 F.3d

1368, 1373 (5th Gr. 1996). As the district court observed,

application of the abuse of discretion standard may invol ve a

10 Section 3.5 of the Agreenent of Trust for Maritine
Association - |.L.A Pension Fund provides the trustees of the
Plan with broad discretion in adm nistering the Pl an:

Subj ect to the stated purposes of the Fund and the
provi sions of this Agreenent, . . . the Trustees shal
have full and exclusive authority to determ ne al
gquestions of coverage and eligibility, nmethods of
providing or arranging for benefits and all other
related matters. They shall have full power to
construe the provisions of this Agreenent and the terns
used herein. Any such determ nation and any such
construction adopted by the Trustees shall be binding
upon all the parties hereto and the beneficiaries
hereof. The Trustees shall be free to use their own
judgnent and discretion in all things pertaining to the
affairs of the Trust.

The district court concluded that the trustees of the Plan had
discretion in interpreting the Plan’s provisions, and none of the
parties challenge this conclusion on appeal. See Spacek, 923 F
Supp. at 963.

19



two-step process. The court nust initially determ ne whether the
admnistrator’s interpretation of the planis the legally correct

interpretation. See WIldbur v. ARCO Chemical Co., 974 F. 2d 631

637 (5th Gr.), nodified, 979 F.2d 1013 (5th Cir. 1992). |If the
admnistrator’s interpretation of the plan is legally correct,
then the inquiry ends because no abuse of discretion could have
occurr ed. However, if the court determ nes that the
admnistrator’s interpretation is not legally correct, then it
must further determ ne whether the adm nistrator’s decision was
an abuse of discretion. See id.

The district court concluded that the standard of review set
out above “does not fully contenplate a situation where the plan
admnistrator is interpreting a retroactive plan anendnent”
because “[i]n this situation, the issue is not whether the
anendnent is applied according to its terns, but rather, whether
t he anendnent can be applied at all due to its retroactive
nature.” Spacek, 923 F. Supp. at 964. W disagree with the
district court’s conclusion because, to the extent that we have
concluded that nothing in ERI SA prohibits retroactive application
of the Anendnent to Spacek in this case, whether the Amendnent
can be retroactively applied to himw ||l be determ ned by the
terms of the Plan itself. Unless the Plan’s |anguage indicates
that it has contractually obligated itself not to do what ERI SA
woul d otherwi se entitle it to do, i.e., unless the terns of the
Pl an prohi bit adoption of an anendnment providing for the

suspension of retired participants’ benefit paynents upon their
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reenpl oynent in the sane industry, trade or craft, and geographic
area in any capacity, no basis exists for concluding that the
Plan’ s application of the Anendnent to Spacek constituted an
abuse of discretion. See Wse, 986 F.2d at 937.

3. Legally Correct Interpretation of the Pl an

“[E] xtra-ERI SA comm tnents nust be found in the plan
docunents and nust be stated in clear and express | anguage.” |d.
“IClourts may not lightly infer an intent” on the part of a plan
to “voluntarily undertak[e] an obligation to provide vested,

unal terabl e benefits.” Gable v. Sweetheart Cup Co., 35 F.3d 851,

855 (4th Gr. 1994). The presence of the broad anendnent
provision in the Plan | eads us to conclude that the Plan’s
application of the Anendnent to Spacek conports with the legally
correct interpretation of the Plan. This is so because the
anmendnent provision undercuts a conclusion that the Plan contains
a clear and express intention to guarantee benefits to
participants at a | evel higher than that statutorily required by
ERI SA. W reach this conclusion based on the courts’ treatnent
of extra-ERISA obligations in the context of welfare benefit
plans. W first provide an overview of the case | aw addressing
extra-ERI SA obligations in welfare benefit plans and then address
the propriety of applying the analysis utilized in the welfare
benefit cases in the context of pension benefits.

a. Extra- ERI SA obligations in welfare benefit pl ans

The strong wei ght of authority throughout the circuits

indicates that, in the area of welfare benefits, which are not
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subject to ERISA's m ni num vesting and accrual requirenents,
Vasseur, 950 F.2d at 1006, a general anendnent provision in a
wel fare benefits plan is of itself sufficient to unanbi guously
negate any inference that the enpl oyer intends for enpl oyee
wel fare benefits to vest contractually, and thus becone

unal terable, after the enployee retires. See Chiles v. Ceridean

Corp., 95 F.3d 1505, 1512 n.2 (10th Cr. 1996) (“W recognize
that the weight of case authority supports the . . . approach,
that a reservation of rights clause allows the enployer to
retroactively change the nedical benefits of retired

participants, even in the face of clear |anguage prom sing

conpany-paid lifetine benefits.” (enphasis added)).

In In re Unisys Corp. Retiree Medical Benefit “ERISA”

Litigation, 58 F.3d 896 (3d Gr. 1996), the Third GCrcuit
concluded that the district court did not err in determ ning that
“summary plan descriptions that used the terns ‘lifetinme’ or ‘for
l[ife' to describe the duration of nedical benefits, while at the
sane tinme reserving the enployer’s right to nodify or term nate
at ‘any tinme’ and ‘for any reason’ the plans under which these
benefits were provided, were unanbi guous.” 1d. at 898-99.
Because the provisions were not internally inconsistent, the
court concluded that the enployer had no contractual obligation
to refrain fromnodifying or termnating the rights of retired
enpl oyees. 1d. at 904-05.

In Gable v. Sweetheart Cup Co., 35 F.3d 851 (4th G r. 1994),

the Fourth Circuit |ikew se concluded that a reservati on of
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rights clause in a life and health insurance policy taken out by
a conpany on its enployees allowed nodification of the rights of
retirees covered under the policy. 1d. at 853. The conpany
distributed forns to retiring enpl oyees which stated that the
conpany woul d “continue [insurance coverage] for you during the
remai nder of your lifetinme at conpany expense.” [|d. at 854.
However, the certificates of insurance issued to enpl oyees
covered under the policy stated that

[t] he Policy(ies) under which this certificate is

i ssued may at any tinme be anended or discontinued by

agreenent between the | nsurance Conpany and the

Pol i cyhol der wi thout the consent of or giving of notice
to the I nsured Person.

After the insurance policy’'s inception, the conpany changed
hands and the new owners shifted to a self-insured plan. |[d.
However, the insurance policy inits new formretained the
reservation of rights clause. [d. The new owners subsequently
anended the policy “to reduce benefits, increase deductibles, and
requi re each participant to pay a portion of the insurance
premuns.” 1d.

The plaintiff retirees, whose rights to insurance were
nmodi fied by the anmendnent, brought suit, alleging that their
rights under the policy were contractually vested and thus not
subject to nodification by anendnent. 1d. at 855. The court
rejected the retirees’ contention that their rights were vested
on the ground that the “express reservation of the conpany’s

right to nodify or termnate the participants’ benefits is
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plainly inconsistent wwth any alleged intent to vest those
benefits.” 1d. at 856.
Simlarly, in Howe v. Varity Corp., 896 F.2d 1107 (8th Cr

1990), the Eighth Crcuit held that an enpl oyer unanbi guously
mani fested an intent not to contractually vest retired enpl oyees’
rights to welfare benefits where the plan contained both a
provision stating that welfare benefits “continue in retirenent”
and a reservation of rights provision. |d. at 1109-10. The
reservation of rights provision stated that the enpl oyer reserved

the right to anend or termnate the plan “at any tinme,” but also
provided that the right to anend or termnate “shall not, in any
way, affect an Enployee’s right to claimbenefits, dimnish, or
elimnate any clains for benefits under the provisions of the
Plan to which the Enpl oyee shall have becone entitled prior to
the exercise of the [enployer’s] right . . . to termnate or
amend.” |d. at 1108. Neverthel ess, the court concl uded that
“the nere fact that enployee welfare benefits continue into

retirenent does not indicate that the benefits becone vested for

life at the nmonment of retirenent.” 1d. at 1110; see also Al day

v. Container Corp. of Am, 906 F.2d 660, 665 (11th Gr. 1990)
(holding that reservation of right to termnate or anend wel fare
benefits in summary plan description unanbi guously manifested
intent on the part of enployer not to contractually vest welfare

benefits). But see Jensen v. SIPCO Inc., 38 F.3d 945, 950 (8th

Cir. 1994) (concluding that plan provisions reserving the right

to termnate or nodify health benefits were “not facially
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unanbi guous--they | eave at | east sone doubt as to whether SIPCO
intended to reserve the right to change or term nate benefits to
already retired pensioners, or only the right to nake prospective
changes for those covered by the Plan but not yet retired”).

b. Applicability of the welfare benefits
case law in the pension context

We believe that the contractual analysis in the welfare
benefits cases provides the proper framework for our decision in
this case. |In the sane sense that the anmendnent provisions in

Uni sys, Gabl e, and Howe unanbi guously established that the

wel fare benefits at issue in those cases were not contractually
guaranteed at a higher |evel than ERI SA requires, the anendnent
provision of the Plan in this case unanbi guously establishes that
Spacek’s early retirenent benefits are not contractually
guaranteed at a higher level than ERI SA requires. Thus, we
conclude that the Plan’s application of the Amendnent to Spacek
conported with the legally correct interpretation of the Plan,
and therefore did not constitute an abuse of discretion.

We acknow edge that courts have traditionally applied
contract law in a manner that affords pension benefits greater

protection than welfare benefits. See, e.qg., Danti v. Lews, 312

F.2d 345, 348-49 (D.C. Cr. 1962) (holding that application of a
pensi on benefit plan anendnent to the plaintiff when the
anendnent was adopted after the plaintiff applied for benefits
and rendered the plaintiff ineligible for benefits was arbitrary
and capricious). This tendency doubtless stens fromthe special
solicitude that courts have shown in protecting the rights of
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pensi oners, who have | abored the greater portion of their |ives
under an expectation that their hard work would bring them
security in retirenent. The statutory framework of ERI SA
reflects this solicitude toward pensioners’ rights through

m ni mum fundi ng, vesting, and accrual requirenents for pension

pl ans that are inapplicable to other types of ancillary benefits.
See Wse 986 F.2d at 934-35. These requirenents statutorily

preclude a pension plan from“pulling the rug out from under”

pensioners. WIllians v. Cordis Corp., 30 F.3d 1429, 1431 (11th
Cir. 1994). Because Congress has chosen to protect pensioners’
expectations of retirenent security statutorily, the courts need
not endeavor--and i ndeed have no justification for endeavoring--
to safeguard pensioners’ interests by liberally applying equity-
based theories of contract construction that deviate from
contract law s traditional focus on the intent of the parties as
determ ned by the objective manifestations of that intent
contained in the | anguage of the parties’ agreenent. The cases
cited by Spacek support rather than underm ne this concl usion.
Spacek relies heavily on the Ninth Crcuit’s decision in

Brug v. Pension Plan of Carpenters Pension Trust Fund, 669 F.2d

570 (9th Gr. 1982). |In that case, the plaintiff becane a
beneficiary under a pension plan pursuant to an anendnent adopted
by the trustees of the plan. 1d. at 573. The plaintiff later
becane di sabled and applied for a disability retirenment pension
under the plan. 1d. The trustees of the plan del ayed

considering the plaintiff’s application until after they voted to
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rescind the anendnent that had authorized her qualification as a
beneficiary under the plan. 1d. The trustees then denied the
plaintiff’s application. 1d. The court concluded that the
trustees’ denial of the plaintiff’s application was arbitrary and
caprici ous because “the Trustees did not have the discretionary
authority to apply that term nation [of the anmendnent all ow ng
the plaintiff to qualify as a plan beneficiary] so as to preclude
[her] eligibility for pension benefits that had vested in the
meantine.” 1d. at 575.

Brug differs fromthe instant case in that the action of the
trustees in Brug conpletely deprived the plaintiff of any
opportunity to obtain benefits by rendering her ineligible to
participate in the enployee benefit plan. It is possible that 29
U S C 8 1054(g), amended since the Brug decision, would preclude
the trustees’ rescission of the anmendnent because such action
arguably constitutes an anendnent elimnating early retirenent

benefits.! Had Brug been deci ded today, deviation from

1 |n Wllianms v. Plunbers & Steanfitters Local 60 Pension
Plan, 48 F.3d 923 (5th G r. 1995), we were presented with the
i ssue of whether a disability benefit can constitute an early
retirenment benefit within the neaning of 8§ 1054(g). However, we
declined to address the issue because the appellant had not
presented the argunent to the district court. 1d. at 925. W
i kewi se decline to decide the issue here because the parties
have not briefed the issue and its resolution is unnecessary to
our decision. Suffice it to say, if the disability retirenent
pension benefit at issue in Brug constituted an early retirenent
benefit subject to the protections of 8 1054(g), then Brug
supports our position that resort to equity-based theories of
contract construction i s unnecessary to protect pension benefits
in light of the enhanced statutory protection of these types of
benefits afforded by ERISA. |If the benefit at issue in Brug
nmerely constituted a welfare benefit, then Brug is inconsistent
wi th Unisys, Gable, and Howe, all of which held that a

27



traditional principles of contract interpretation nmay well have
been unnecessary to protect the interests of the plaintiff in
Iight of the enhanced statutory protections afforded by ERI SA

Spacek next relies upon Pratt v. Petrol eum Production

Managenment, Inc. Enployee Savings Plan & Trust, 920 F.2d 651

(10th Cr. 1990), in which the Tenth Crcuit concluded that the

adm ni strators of an executive deferred conpensation, or “top
hat,” plan could not anend the plan so as to change the val uation
dates for a term nated enpl oyee’s shares of the enpl oyer’s

securities held by the plan, and Kemmerer v. ICl Anericas Inc.,

70 F.3d 281 (3d Gir. 1995), cert denied, 116 S. O . 1826 (1996),

in which the Third Crcuit utilized simlar contractual analysis
to conclude that an enployer could not termnate a top hat plan
and thereby defeat the rights of retired enployees. In each
case, the court reasoned that “[a] pension plan is a unilateral
contract which creates a vested right in those enpl oyees who
accept the offer it contains by continuing in enploynent for the
requi site nunber of years,” and that unil ateral adoption of an
anendnent cannot operate to dimnish rights vested after
acceptance of the offer. Pratt, 920 F.2d at 661 (internal

quotation marks omtted); see also Kemmerer, 70 F.3d at 287.

Kemmerer and Pratt are distinguishable fromthe instant case

because they involved top hat plans, which are not subject to

reservation of rights provision in a welfare benefits plan
unanbi guously indicated that the plan did not contractually vest
pl an participants’ rights to benefits, and we decline to foll ow
it.
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ERI SA's full panoply of regulations. “ERISA exenpts top-hat
plans fromthe fiduciary, funding, participation and vesting
requi renents applicable to other enpl oyee benefit plans.” Duggan
v. Hobbs, 99 F.3d 307, 310 (9th Cr. 1996); see also 29 U S.C
8§ 1101(a) (1) (exenpting top hat plans fromfiduciary
responsibilities), 8 1051(2) (exenpting top hat plans from
participation and vesting requirements), 8 1081(a)(3) (exenpting
top hat plans from m ni nrum fundi ng standards). As such, top hat
pl ans are in sone degree anal ogous to pre-ERI SA pension pl ans
because no statutory nmechani smexists to safeguard the
expectations of top hat plan participants in obtaining their
deferred conpensation.!? It is therefore at |east arguable that
courts have an equity-based justification for deviating to sone

degree fromtraditional contract analysis in evaluating the

12 The analogy is, of course, inconplete because top hat
pl an participants, unlike ordinary pension plan participants, are
typi cally high-ranki ng nmanagenent personnel. Top hat plan
participants are therefore better equi pped than ordi nary pension
pl an participants to effectively protect their interests in the
enpl oyee benefits bargaining process. See Duggan, 99 F.3d at
310. This is the very reason that Congress chose not to subject
top hat plans to ERISA's vesting, accrual, participation, and
fiduciary requirenents. As the Departnent of Labor has observed:

[I]n providing relief for "top hat" plans fromthe
broad renedi al provisions of ERI SA, Congress recognized
that certain individuals, by virtue of their positions
or conpensation |level, have the ability to affect or
substantially influence, through negotiation or

ot herwi se, the design and operation of their deferred
conpensation plan, taking into consideration any risks
attendant thereto, and therefore, would not need the
substantive rights and protection of Title I [of

ERI SA] .

Dep’t of Labor Op. Ltr. 90-14A
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contractual authority of plan admnistrators to anend top hat
plans that is simlar to the equity-based justification for the
pr o- pensi oner contract analysis that appears to underlie pre-
ERI SA cases interpreting pension plans.

This is precisely the rationale used by the Third Crcuit in

In re New Valley Corp., 89 F.3d 143 (3d G r. 1996), cert. denied,

117 S. C. 947 (1997), in which the court concluded that a broad
anendnent and termnation provision in a top hat plan did not
unanbi guously reserve to the enployer the right to termnate the
plan after its beneficiaries retired. 1d. at 152. In doing so,
the court distinguished its earlier decision in Unisys, 58 F.3d
896, which held that a substantially simlar anmendnent provision
in a welfare benefits plan unanbi guously authorized anmendnents of
wel fare benefits at any tinme before or after retirenent. See New
Valley, 89 F.3d at 153-54.

First, the court concluded that it was not as strictly bound

to the | anguage of the plan docunents in New Valley as it was in

Uni sys because top hat plans, unlike welfare benefit plans, are
exenpt fromERI SA's witing requirenents. 1d. at 153. As such,
top hat plan beneficiaries my be nore justified in relying upon
oral representations that are inconsistent with plan docunents.
See id. Second, the court observed that top hat plan
participants |ack the statutory cause of action for breach of
fiduciary duty afforded to welfare benefit plan recipients. See
id. The court was less inclined to find that the enpl oyer had

unanbi guously reserved the right to term nate the plan at any
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time when the participants’ renmedy was limted to a breach of
contract action than when the participants had a statutory fall-
back cause of action for breach of fiduciary duty. See id. Both
of these bases for distinguishing top hat plans fromwel fare
benefit plans are equally applicable in distinguishing top hat
pl ans from ordi nary pension benefit plans such as the one at
issue in this case. Unlike the top hat plan at issue in New
Valley, the Plan is not exenpt from ERI SA's fiduciary
responsibility or witing requirenents. See 29 U S.C. § 1101(a)
(establishing the scope of ERISA's fiduciary responsibility
requi renents, including the witing requirenent contained in

§ 1102).13

An additional justification that courts have offered for

3 |n New Valley, the Third Crcuit also based its decision
to treat the anendnent provision in the top hat plan differently
froma simlar provision in a welfare benefits plan on the fact
that the benefits under the top hat plan were “not payabl e, at

all, until after retirenment,” whereas the welfare benefits at
issue in Unisys “were payabl e as conpensation while the enpl oyees
wor ked and then continued on into retirenent.” New Valley, 89

F.3d at 154. The court concluded that the fact that the top hat
pl an benefits were not payable until after retirenent arguably
provi ded sone indication that the deferred conpensation benefits
provi ded under the plan were intended to becone unalterable upon
retirement. We find this argunent unpersuasive. The nere fact
that the early retirenment benefits at issue under the Plan are
not payable until after retirenment does not establish the “clear
and express” manifestation of an intent to contractually vest
those rights upon a plan participant’s retirenment that is
required for contractual vesting of rights under the law of this
circuit. See Wse, 986 F.2d at 937. “No inference of an intent
to vest can be presuned fromthe fact the benefits are retirenent
benefits.” Howe, 896 F.2d at 1110. W thus conclude that New
Val l ey provides no basis for us to depart fromthe anal ysis of
the wel fare benefit cases di scussed above in construing the
anendnent provision's effect on the Plan in this case and thereby
determ ning the propriety of the Plan’s application of the
Amendnent to Spacek.
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construi ng anendnent provisions in top hat plans narrowy is that

a broad construction of such provisions woul d make the [plans’]

several specific and mandatory provisions ineffective, rendering

the prom ses enbodied therein conpletely illusory. Kemmer er

70 F.3d at 287-88 (quoting Carr v. First Nationw de Bank, 816 F

Supp. 1476, 1494 (N.D. Cal. 1993)). A promise is illusory when
it creates no obligation whatsoever on the part of the purported
prom sor. See RESTATEMENT ( SECOND) OF CONTRACTS § 2 cnt. e (1981).
For exanpl e, when one contracting party reserves a right to
cancel a services contract at any tinme w thout providing notice,
the promse will likely be considered illusory. See ARTHUR LI NTON
CorBI N, CORBIN ON CONTRACTS 8§ 163 (1963). However, if a party
reserves the right to term nate upon a certain period of notice
to the other party, the reserving party’s promse is not rendered
illusory because “[t]he party in whomthe power has been reserved
has nmade a real promi se, one that in terns purports to contro
his action during the specified period of notice.” 1d. § 164.
Interpreting a broad anmendnent provision in a top hat plan
to allow an enployer to termnate a top hat plan or sharply
dimnish the benefits that it provides renders the enployer’s
obligations under the plan illusory because, under such a
construction of the amendnent provision, the enployer has no duty
of performance under the plan. This is not the case with an
ordi nary pension plan subject to all of ERISA s statutory
saf eguards because the backdrop of ERI SA guarantees that the

enpl oyer will have sone obligation of performance under the
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pensi on pl an.

Wi |l e enpl oyers are not required to offer pension benefits
at all, when they choose to do so, they nust conply with ERI SA s
statutory requirenents, such as mninmumvesting and accrua

st andar ds. See Shaw v. Delta Airlines, Inc., 463 U S. 85, 91

(1983) (“[ERI SA] inposes participation, funding, and vesting
requi renents on pension plans. It also sets various uniform
st andards, including rules concerning reporting, disclosure, and
fiduciary responsibility, for both pension and wel fare pl ans.
ERI SA does not nandate that enployers provide any particul ar

benefits . (citations omtted)); PerRRITT, supra § 3.2
(“ERI SA provides for enforcenent of enpl oyee benefits
entitlenents only when a contractual right or a trust right to
such entitlenents exists.”). Thus, the adm nistrators of a
pensi on plan governed by ERI SA could not, for exanple, exercise
their amendnent power so as to elimnate or reduce early
retirement benefits because this is statutorily prohibited. See
29 U S. C 8 1054(g). W therefore conclude that construing a
broad anendnent provision in a pension plan governed by ERI SA as
allowing the plan admnistrators to adopt any anendnent that
conports with ERISA's statutory requirenents does not render the
enpl oyer’ s obligations under the plan illusory because the plan
adm nistrators are bound to exercise their anendnent power in a
manner that conports with ERISA's m ninum statutory requirenents.

These statutory requirenents guarantee that the enployer’s

performance is not purely discretionary.
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In sum while we express no opinion as to whether the
contractual analysis of top hat plans utilized by the courts in

Pratt, Kemmerer, and New Valley is correct, we conclude that the

justifications for departure fromtraditional contract
interpretation arguably present in dealing with top hat plans are
absent in this case because of the statutory safeguards afforded
by ERI SA to ordi nary pension plans such as the one at issue here.
These safeguards insure that, when courts give a broad anendnent
provision in a pension plan the neaning dictated by its plain

| anguage, pensioners |ike Spacek will not have the rug pull ed out
fromunder themregarding their pension benefits. Therefore, the
Plan’ s application of the Anendnent to Spacek conports with the
legally correct interpretation of the Plan.

4. Contra proferentem

Even if we assune that the amendnent cl ause renders the
Plan’s ternms anbi guous and that we nust construe the Plan’s terns
against it in determning the legally correct interpretation

under the doctrine of contra proferentem we are still conpelled

to conclude that application of the Arendnent to Spacek did not

constitute an abuse of discretion. |If we assune that the Plan

4 This court has on several occasions held that the
doctrine of contra proferentemapplies in construing ER SA pl ans.
See, e.qg., Todd v. AIG Life Ins. Co., 47 F.3d 1448, 1451-52 (5th
Cir. 1995). However, we have done so only in construing
i nsurance policies governed by ERISA. See id.; Ransey v.
Colonial Life Ins. Co. of Am, 12 F.3d 472, 479 (5th Gr. 1994);
Hansen v. Continental Ins. Co., 940 F.2d 971, 982 (5th G
1991). W need not resolve the issue of whether contra
prof erentem applies outside the insurance context because we
conclude that, even if the doctrine applies and we construe the
| anguage of the Plan in favor of Spacek, the Plan’s application
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can be reasonably interpreted as authorizing application of

anendnents only to participants who have not retired at the tine

of the Anendnent to Spacek still did not constitute an abuse of
di scretion.

We acknow edge that a nunber of other circuits have
concluded that the doctrine of contra proferentem cannot
|l ogically coexist with the abuse of discretion standard of review
applicable to ERI SA pl ans under which plan adm nistrators are
granted discretion in construing plan provisions. See, e.q.,
Cagle v. Bruner, 112 F.3d 1510, 1519 (11th Gr. 1997) (“[T]h
arbitrary and capricious standard of review would have little
meani ng i f anbi guous | anguage in an ERI SA pl an were construed
agai nst the Fund.”); Pagan v. NYNEX Pension Plan, 52 F.3d 438,
443 (2d Cir. 1995) (“[A]pplication of the rule of contra
proferentemis limted to those occasions in which this Court
reviews an ERI SA plan de novo.”). These courts apparently base
their holdings on the viewthat, if the plan is anbi guous, i.e.,
subject to nore than one reasonable interpretation, and the
adm ni strators adopt one reasonable interpretation, the
adm ni strators cannot be said to have acted arbitrarily and
capri ciously.

The two-tier abuse of discretion standard that we have
adopted dictates a different approach than that utilized by the
courts nmentioned above. Wile we do not decide whether the rule
of contra proferentemactually applies, we acknow edge that it is
possible for the rule to be used in determning the legally
correct neani ng of an anbi guous ERI SA plan, the first step of our
abuse of discretion review See WIldbur, 974 F.2d at 637. |If
the adm nistrators did not adopt the interpretation of the plan
dictated by whatever rule of decision we apply--in the case of
contra proferentem this would be the reasonable interpretation
nost favorable to the plan participants, see RESTATEMENT ( SECOND) OF
ConTRACTS 8 206 (1981)--then we proceed to the second portion of
our analysis in order to determ ne whether the legally incorrect
interpretation adopted by the adm nistrators constituted an abuse
of discretion. See Wldbur, 974 F.2d at 637. The fact that plan
adm ni strators have adopted one reasonable interpretation of the
pl an does not foreclose our proceeding to the second step of our
review for abuse of discretion. “‘[A] wong but apparently
reasonable interpretation is arbitrary and capricious if it
advances the conflicting interest of the fiduciary at the expense
of the affected beneficiary or beneficiaries unless the fiduciary
justifies the interpretation on the ground of its benefit to the
class of all participants and beneficiaries.”” 1d. at 638
(quoting Brown v. Blue Cross & Blue Shield of Ala., Inc., 898
F.2d 1556, 1566-67 (11th Cr. 1990).
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of the anendnent’s adoption, then, because the Plan applied the
Amendnent to Spacek after he retired, the rule of contra

proferentem would indicate that the Plan did not adopt the

legally correct interpretation of its terns. See RESTATEMENT

( SECOND) OF CONTRACTS 8 206 (1981) (“In choosing anong the
reasonabl e neani ngs of a prom se or agreenent or a termthereof,
that neaning is generally preferred which operates against the
party who supplies the words or fromwhoma witing otherw se
proceeds.”). Therefore, we would proceed to the second step of
our review for abuse of discretion in order to determ ne whether
the Plan’s legally incorrect interpretation constituted an abuse

of discretion. See W dbur, 974 F.2d at 637.

Whet her an ERI SA plan admi nistrator’s adoption of a legally
incorrect interpretation of an enpl oyee benefits plan constitutes
an abuse of discretion hinges upon three factors:

(1) the internal consistency of the plan under the
admnistrator’s interpretation

(2) any relevant regul ations formul ated by the
appropriate admni strative agenci es, and

(3) the factual background of the determ nation and
any inferences of lack of good faith.

ld. at 638; see also Batchelor v. Int’'l Bhd. of Elec. Wrkers

Local 861 Pension and Retirenent Fund, 877 F.2d 441, 445-48 (5th

Cir. 1989). These factors indicate that the Plan’s application
of the Anendnent to Spacek did not constitute an abuse of
discretion. First, application of the Anendnent to Spacek in no
way rendered the Plan internally inconsistent. Second, our
research reveal ed no regul ati ons prohibiting or casting into
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doubt the propriety of the Plan’s application of the Arendnent to

Spacek. |Indeed, the relevant treasury provisions discussed in
Part 111.A 3, supra, indicate that application of the Amendnent

to Spacek was perfectly lawful under ERI SA. Third, Spacek
presented no evidence to the district court that in any way
establishes bad faith on the part of the Plan in applying the
Amendnent to suspend his benefits. The only factual inference
that we can draw fromthe record before us is that the Plan nmade
a good faith decision to conserve its resources for participants
who had truly decided to retire and not reenter the |ocal
| ongshoring industry. The affidavit of Shirley H Hunt,
adm nistrator of the Plan at all tinmes relevant to this |lawsuit,
states that the Plan adopted the Anendnent “to pronote the Plan’s
financial integrity and enhance the corpus of the trust assets .

[ by] prevent[ing] early retirees such as M. Spacek from
returning to work in the |ongshoring industry while
si mul taneously coll ecting regul ar pension benefits w thout the
necessity of having to nmake further contributions to the Plan.”
We therefore conclude that, even if the scope of the Plan’s
anendnent provision is anbiguous, as a matter of law the Plan did
not abuse its discretion in applying the Arendnent to Spacek.

' V.  CONCLUSI ON

For the foregoing reasons, we REVERSE the district court’s
grant of summary judgnent in favor and Spacek and REMAND f or
entry of judgnent in favor of the Maritinme Association - |.L. A

Pension Plan and the Trustees of the Agreenent of Trust.
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