IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20218

RAMON MATA, JR.,
Peti ti oner- Appel | ant,

ver sus

GARY JOHNSQN, Director,
TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

Cct ober 31, 1996

Bef ore WENER, PARKER, and DENNIS, G rcuit Judges.
WENER, Circuit Judge:

Petitioner-Appellant Ranon WMata, Jr., a Texas death row
i nmat e, appeals the district court’s grant of summary judgnent in
favor of Respondent-Appellee Gary Johnson, Director of the Texas
Departnent of Crimnal Justice (the Drector), denying and
dismssing with prejudice Mata's petition for a wit of habeas

corpus. For the reasons set forth below, we affirmthe judgnent of

the district court.



I
FACTS AND PROCEEDI NGS

In February 1986, Mata was convicted of capital nurder and
sentenced to death for the nurder of M nnie Rene Houston, a black
femal e prison guard in the Ellis Unit of the Texas Departnment of
Corrections in Wal ker County, Texas. At the tinme of the killing,
Mat a was al ready serving a prison sentence at the Ellis Unit for a
previous murder. Mata and six other trustee i nmates worked under
O ficer Houston's supervision at the corrections officers’ dining
hall. Evidence in the trial record suggests that Mata and Houston
may have been romantically invol ved.

On the night of the killing, Oficer Houston issued filet
knives to the inmates so that they could clean fish. About 9:30
that evening, Mata used his knife to stab Houston to death. He
then ran fromthe kitchen, took Houston's car, drove across a field
to the main picket tower, got out of the car, and told an officer
that he had killed Houston. The knife, with Mata's fingerprints on
it, was found on the floor of Houston's car between the seat and
the door on the driver’s side. Blood of Houston's type was found
on Mata’'s clothes, Houston's clothes, and the knife.

Mata, who is Hi spanic, was charged with capital nurder under
Texas Penal Code § 19.03(a)(5). Under that provision, it is a
capital offense for a person, while incarcerated in a penal
institution, to nmurder another who is enployed in the operation of
the penal institution.

The case commanded w despread attention in Wl ker County,



where over twenty percent of the adult residents were affiliated
wth the prison. The trial judge conducted a poll and determ ned
that nearly everyone in the county was famliar with the case, and
that nore than half had already forned an opi nion about Mata. On
the basis of that information and pursuant to his own notion, the
trial judge changed the venue of the case to nei ghboring Madison
County. Al t hough approximately seventeen percent of the adult
residents of Madi son County also were affiliated with the prison

Mata did not request another change of venue.

Seventy-si x persons answered the sumons for jury duty in
Mata' s trial, and eight nenbers of the venire were black. During
jury sel ection, however, the prosecution and Mata’ s def ense counsel
agreed to exclude all eight black venirepersons fromthe jury. The
trial court permtted this to happen w thout requesting a non-
di scrim natory explanation or even requiring the parties to expend
a single perenptory chall enge.

Courtroom security was enhanced for Mata's trial. Heavily
arnmed, specialized security forces were stationed throughout the
courtroom and video caneras and netal detectors were installed in
the entryway. In addition, between thirty and forty fully
uni formed prison guards were in regular attendance as spectators
t hr oughout the proceedi ngs.

In the separate puni shnment phase of the trial that followed
Mata' s conviction, the jury answered “yes” to the three questions
posed to them pursuant to Texas Code of Crimnal Procedure art.

37.071(b), and the trial court sentenced Mata to death. The Texas



Court of Criminal Appeals affirned the conviction and sentence! and
subsequently denied Mata’'s notion for rehearing. Mata did not
petition the Suprene Court for a wit of certiorari. Thus, Mata's
convi ction becane final on Novenber 4, 1992.

Mata filed a state habeas corpus petition in 1993, which he
suppl enmented in 1994. On January 6, 1995, the trial court adopted
the appointed Master’s Final Report which concluded that Mata's
clainms did not entitle himto relief, and the Texas Court of
Crim nal Appeals denied habeas relief on January 27.2 The U. S
Suprene Court denied wits on COctober 10, 1995.°3

Mata filed his federal habeas petition on Septenber 18, 1995.
The next day, the trial court scheduled Mata’'s execution for March
14, 1996. On March 5, the district court denied Mata' s habeas
petition and Application for Certificate of Probable Cause.* Mata
pronmptly filed a Notice of Appeal to this court. Noting that the
district court had waited to deny Mata’'s petition until |ess than
10 days before his schedul ed execution, we stayed Mata’'s executi on
and carried his Application for Certificate of Probable Cause (CPC)
with this appeal.

Mat a asserts three clains in his habeas petition: (1) that

. Mata v. State, No. 69,632 (Tex. Cim App. Nov. 4,
1992) (unpubl i shed).

2 Ex parte Mata, Wit No. 8,937-02 (Tex. Crim App. Jan. 27,
1995) (unpubl i shed).

3% Mata v. Texas, 116 S.Ct. 297, 133 L.Ed.2d 204 (1995).

4 Mata v. Scott, No. H95-4545 (S.D. Tex. March 5, 1996)
(unpubl i shed).




t he agreenent between his own defense counsel and the prosecution
to exclude all blacks fromthe jury violated the Equal Protection
Clause of the Fourteenth Anmendnent, (2) that this agreenent
deprived himof his Sixth Arendnent right to a jury chosen froma
fair cross-section of the community, and (3) that his Sixth and
Fourteenth Anendnent rights to a fair trial were denied through a
conbination of harnful circunstances surrounding the trial,
i ncluding the presence of armed guards throughout the courtroom
the addition of special video caneras and netal detectors for the
duration of the trial, prejudicial pretrial publicity, and the
constant and overbearing presence of wuniformed correctional
officers in the spectator portion of the courtroom

We construe Mata's request for a CPC as a request for the
newly required Certificate of Appealability (COA), grant Mata's
request for a COA, and proceed to the nerits of his appeal

I
ANALYSI S

A ANTI TERRORI SM AND EFFECTI VE DEATH PENALTY ACT OF 1996

Qur jurisdictionto enploy the wit of habeas corpus to review
the constitutionality of Mata's state court conviction and sentence
is derived from 28 U S.C. 88 2241-2255. The Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA’), signed into | aw on
April 24, 1996, revised that statutory schene in two ways rel evant
to Mata’'s case: (1) The Anended Standard Procedures (AEDPA 88 101-
106, codified at 28 U S.C. 88 2241-2255) are applicable to al
federal habeas petitions; and (2) the Expedited Procedures (AEDPA



8§ 107, codified at 28 U . S.C. 88 2261-2266) are applicable only to
capital cases. As an initial matter, we nust determ ne whether
either or both of these new AEDPA provisions govern the case now
bef ore us.

1. The Anended St andard Procedures

Al t hough the AEDPA specifically provides that the expedited
procedures in 8 2264 are imrediately applicable when a state
fulfills the “opt-in” requirenents, the Act is silent concerning
the effective date of the anended standard procedures in § 2254.°

Recently, in Drinkard v. Johnson, ® anot her panel of this court held

that the anmendnent to 8 2254(d)(1) concerning the appropriate
standard of review applicable to federal courts consideri ng habeas
corpus proceedings arising out of state convictions is procedural
in nature and therefore i nmedi ately applicabl e under the Landgraf

v. USI Film Products’ analytic framework. W see no basis for

di vorcing the remai nder of the 8§ 2254 amendnents -- all of which
i nvol ve standards of review -- fromthe Drinkard application of
Landgraf. W hold that the entire anmended 8 2254 applies to the

i ssues raised by Mata in this case.

° The expedited procedures in 8§ 2264 expressly require

application of § 2254(a),(d)&(e). Therefore, if the state
gqualifies as an opt-in state, the i medi ate applicability of § 2264
i ncludes the anended standard provisions. However, because we

determne that Texas is not an opt in state, the imediate
applicability of § 2264 does not informthis question.

6 Drinkard v. Johnson, --F.3d--, 1996 W. 571122 (5th Cr.
Cct ober 7, 1996).

7511 U S. 244, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (1994).
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2. The Expedited Procedures

Section 107 of AEDPA, entitled “Death Penalty Litigation
Procedures,” expressly provides that the Expedited Procedures
codified in 28 U S.C. 8§ 2262-2266 are imedi ately applicable to
pendi ng petitions brought by death row prisoners held in state
cust ody. 8 Application of these new procedures, however, is
condi tioned on the State establishing:

[ by] statute, rule of its court of last resort or by

anot her agency authorized by State |aw, a nmechani sm for

t he appoi nt nent, conpensati on and paynent of reasonabl e

litigation expenses of conpetent counsel in state post-

convi ctions proceedings by indigent prisoners. . . .

The rule of court or statute nust provide standards of

conpetency for the appointnent of such counsel.?®

A state may opt in to the expedited procedures by fulfilling
these requirenents. Even prior to the enactnent of AEDPA, Texas
had established a statewi de nechanism for the appointnent of
counsel to represent its burgeoning death row popul ation in post-
convi ction proceedings.

a. Attorney’'s fees and costs

The AEDPA requires a qualifying state to have established “a
mechanism for the . . . conpensation and paynent of reasonable
litigation expenses of conpetent counsel.”! The Texas Court of

Crim nal Appeals has adopted strict guidelines |imting

8 28 U S.C § 2266(c).

° 28 U.S.C. § 2261(b).

10 Act of May 24, 1995, Ch. 319, 8§ 1, 1995 Tex. Sess. Law
Serv. 2764 (Vernon) (effective Sept. 1, 1995) (codified as Tex.
Code Cim Proc. Ann. art. 11.071).

1 28 U.S.C. § 2261(b).



conpensation to $7,500 and rei mbursenent of expenses to $2,500 for
each appoi nt nent nmade under art. 11.071. WMata contends that these
rates are inadequate to ensure the ability of death rowinnmates to
obtain conpetent counsel to represent them in state habeas
proceedi ngs, urging that Texas is therefore disqualified as an opt-
in state. In other words, Mata contends that $7,500/$2,500 wll
not pay the “conpensation and reasonable |itigation expenses of
conpet ent counsel .”

W do not find the limts facially inadequate, and Mata has
not established any circunstances that would prove the limts
i nadequate in his case.

b. Standards for ensuring conpetency of counsel

Mat a next argues that Texas has not satisfied the requirenent
set out in 28 U . S.C. 8§ 2261(b) that, to qualify as an opt-in state,
t he nechani smfor appoi nt ment of counsel nust include “standards of
conpetency” for such counsel. Art. 11.071 does not provide
standards of conpetency in the statute itself. Al t hough art.
11.071, 8§ 2(d) states that standards of conpetency will be adopted
by the Texas Court of Crim nal Appeals, ! to date no such standards
have been adopt ed.

The State argues that the Texas Court of Crim nal Appeals has

i npl emented a fl exi ble nechani smfor evaluating the qualifications

2 Art. 11.071 8§ 2(d) provides, in pertinent part:

Unl ess an applicant elects to proceed pro se or is
represented by retained counsel, the court of crimnal
appeal s shall, under rules and standards adopted by the
court, appoint conpetent counsel at the earliest
practicable tine.



of prospective counsel: Each counsel seeking appointnent in a
capital case nust conplete and submt a questionnaire, which the
Court of Crimnal Appeals evaluates on a case-by-case basis to
ensure conpetence. But we interpret 8 2261(b) to require explicit
st andards of conpetency. The Texas statute, onits face, del egates
the task of developing conpetency standards to Texas’ s highest
crimnal court. Under 8 2265(a), such delegation is appropriate,;
so far, however, the Texas Court of Crim nal Appeals has failed to
fulfill its delegated task. Mreover, Texas has failed to conply
fully with 8 2265’s requirenents, as it has not “establishe[d] by
statute, rule of court of last resort, or by another agency
aut hori zed by State | aw specific, mandatory standards for capital
habeas counsel. Therefore, we conclude that Texas is not yet
eligible totake advantage of the provisions afforded opt-in states
under the AEDPA. *3
B. STANDARD CF REVI EW

Havi ng determ ned that the anended standards of review in §
2254 apply to Mata’'s case, we nust next decide what those new
standards require of us. W begin by exam ning the anended
| anguage of the statute.

(d) A[8 2254 wit] shall not be granted . . . unless the
adj udi cation of the claim

13 See Ashnus v. Calderon, 935 F.Supp. 1048 (N.D.Cal.
1996) (California’ s statute does not include adequate conpetency
standards to qualify as an opt-in state); Austin v. Bell, 927
F. Supp. 1058 (M D. Tenn. 1996) (Tennessee’ s statute does not include
adequat e conpetency standards to qualify as an opt-in state); Hil
v. Butterworth, 1996 W. 447194 (N.D. Fl a. August 9, 1996)(Florida s
statute does not include adequate conpetency standards to qualify
as an opt-in state).




(1) resulted in a decision that was contrary to,
or involved an unreasonable application of,
clearly established Federal | aw, as determ ned
by the Suprenme Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determ nation of the facts in
light of the evidence presented in the State
court proceedi ng.

The Drinkard majority interprets the second cl ause of (d)(1), which
sets out the standard of review for m xed questions of fact and
| aw, thus:

[We hold that an application of law to facts is
unreasonable only when it can be said that reasonable
jurists considering the question would be of one view
that the state court ruling was incorrect. I n other
words, we can grant habeas relief only if a state court
decision is so clearly incorrect that it would not be
debat abl e anbng reasonable jurists. !

The Drinkard dissent, while agreeing that (d)(1) is imediately
appl i cabl e, characterizes the standard of review as de novo.® W
understand the Drinkard majority to articulate a sonewhat hybrid
standard of review that is probably nost closely akin to the
traditional “clearly erroneous” standard than to any other
est abl i shed standard of review.

The concept of f eder al habeas courts appl yi ng a
“reasonabl eness” inquiry to state court decisions did not spring
full grown, in all its Athenian beauty, fromthe AEDPA s forehead.
Duri ng what has been cal |l ed t he heyday of habeas review, the Warren
Court all owed habeas cl ains based on |aw not in existence at the

time of the petitioner’s trial, denom nating the “adequate state-

14 Drinkard, 1996 W. 571122, *15 (enphasi s added).
1 1d. at *27
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ground rule a function of appellate review " Less than ten years
| ater, however, the Suprene Court devel oped t he cause and prejudice
requirenent. That is, a petitioner was required to show (1) cause
for his failure to conply with procedural rules and (2) actua
prejudice resulting fromthe federal violation clainmed. In 1977,

Wai nwight v. Sykes!® extended the “cause and prejudice” test of

Davi s and Franci s to state contenporaneous objection rules, calling

into question Fay v. Noia s view of the adequate and i ndependent

state ground doctrine. This trend of narrow ng the federal habeas

review culmnated in Teaque Vv. Lane, which held that new

constitutional rules of crimnal procedure will not be applicable
to those cases which have becone final before the new rules are
announced. Justice Scalia explained the new view of the role of
f ederal habeas review in 1989:

[ T] he historic role of habeas corpus in our systemof | aw
[] isto provide a deterrence, the threat of which serves
as a necessary additional incentive for trial and
appell ate courts throughout the land to conduct their
proceedings in a manner consistent with established
constitutional standards. Deterrence and threat are
meani ngl ess concepts as applied to a situation in which
the lawis so uncertain that a judge acting in all good
faith and with the greatest of care could reasonably read
our precedents as permtting the result the habeas

' Fay v. Noia, 372 U S. 391, 429, 83 S.Ct. 822, 9 L. Ed.2d 837
(1963) (enphasis in original).

7 Davis v. United States, 411 U S. 233, 93 S.Ct. 1577, 36
L. Ed. 2d 216 (1973); Francis v. Henderson, 425 U S. 536, 96 S.C
1708, 48 L.Ed.2d 149 (1976).

18433 U.S. 72, 97 S.C. 2497, 53 L.Ed.2d 594 (1977).
19489 U S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989).
11



petitioner contends is wong.?
In effect, a reasonable, good faith application of Suprene Court
precedent will inmunize the state court conviction from federa
habeas reversal, even if federal courts |later reject that view of
the applicable precedent. The AEDPA essentially codified the
Suprene Court’s current position on the scope of the Geat Wit.
We nust therefore ask, under 8 2254(d) (1), whether a state judge
could reasonably read Suprene Court precedent as permtting the
result of which Mata now conpl ai ns.
C. THE EQUAL PROTECTI ON CLAI M

1. The state’'s decision was clearly erroneous

We are convi nced beyond peradventure that no reasonabl e state
judge could read Suprene Court precedent as permtting the
agreenent that was reached and inplenented in this case. The
prosecution and the defense counsel explicitly agreed to exclude
all eight black venire nenbers fromthe jury, and the trial judge
approved the agreenent, at least inplicitly, by permtting the
parties to strike each and every black without articulating a
reason or even expending any of their allotted perenptory
chal | enges. Unquestionably, such col |l usion anong the prosecuti on,
t he defense, and the judge constitutes a flagrant violation of the
Equal Protection clause of the Fourteenth Amendnent, as set forth
by the Suprenme Court in an unwavering |ine of cases dating back

nmore than a century.

20 Penry v. Lynaugh, 492 U. S. 302, 350, 109 S.Ct. 2934, 106
L. Ed. 2d 256 (1989)(Scalia, J., concurring in part, dissenting in
part)(quotations and citations omtted).

12



Over one hundred years ago, in a series of cases beginning

with Strauder v. West Virginia,? the Suprene Court enunciated the

“constitutional inperative of race neutrality in the courtroom "2
In Strauder, the Suprene Court “recognized that denying a person
participation in jury service on account of his race
unconstitutionally discrimnates against the excluded juror.”?2
Since that tine, the Court has never waivered on the principles
announced in Strauder. “Rat her, the Court has been called upon
repeatedly to review the application of those principles to
particular facts.”?

O course, the state appellate courts should have gl eaned
gui dance fromnore recent Suprene Court precedent as well. Mta's
conviction becane final in Novenber 1992, long after the Court

i ssued its opinions in Batson v. Kentucky? and Powers v. Chio, ?® and

six nonths after the Court’s opinion in Georgia v. MCollum? In

Batson and its progeny, the Suprene Court focused primarily on

proscribing the use of perenptory challenges to exclude jurors on

21100 U.S. 303 (1880).

22 powers v. Chio, 499 U.S. 400, 402, 111 S.Ct. 1364, 113
L. Ed. 2d 411 (1991).

22 Georgia v. McCollum 505 U.S. 42, 48, 112 S. . 2348, 2353,
120 L. Ed. 2d 33 (1992).

24 Batson v. Kentucky, 476 U.S. 79, 90, 106 S.C. 1712, 90
L. Ed. 2d 69 (1986).

% 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986).

26499 U. S. 400, 111 s.Ct. 1364, 113 L.Ed.2d 411 (1991).

27505 U S 42, 112 S.Ct. 2348, 120 L.Ed.2d 33 (1992).
13



the basis of race. Bat son was designed not only to protect
i ndi vidual defendants from discrimnation in the selection of
jurors, but also to protect the rights of potential jurors and to
ensure continued public confidence in the judicial system I n
Powers and McCol lum the Court noticeably shifted the focus further
away fromthe injury tothe litigants and toward t he nore expansi ve
harm done to the excluded jurors and the community at |arge
Nei t her the prosecution nor the defense is permtted to use
perenptories to exclude potential jurors on the basis of race, ?® and
a litigant need not be of the sane race as the excluded jurors to
have standing to chanpion their rights.? That the judge, the
prosecution, and the defense are all state actors in the context of
jury selection was settled |aw before Mata’s conviction becane
final .3 Thus, it would be ludicrous to believe that state actors
could avoid the constitutional infirmty of race-based perenptory
strikes by nutual agreenent. Moreover, the constitutional
violation in this case was nore clear-cut than in the typica
Bat son-type situation because both the prosecution and the defense
participated, as did the trial court, albeit on a slightly nore
passi ve | evel

We concl ude that any reasonabl e jurist —nay, every reasonabl e
jurist —would have held that, whether it be at the hands of one,

all, or sonme conbination of, the three relevant state actors,

2% MCollum 505 U S at 55, 112 S.Ct. at 2357.

2 Powers, 499 U. S. at 415.

3 MCollum 505 U S at 54, 112 S.Ct. at 2356.
14



discrimnation in the selection of jurors constitutes a violation
of the jurors’ right to equal protection under the law. “[R]ace
neutrality in jury selection [is] a visible, and inevitable,
measure of the judicial systenmis own commtnent to the commands of
the Constitution. The courts are under an affirmative duty to
enforce the strong statutory and constitutional policies enbodied
in that prohibition.”3 W are duty bound to uphold the dignity of
excluded jurors and to do all we can to sustain the respect and
confidence of the people in the integrity and inpartiality of our
judicial system

Qur recent decision in United States V. Huey®? Dbears

significantly on Mata's petition, as our holding in that case is
consistent with Suprene Court precedent. | n Huey, we overturned
the convictions of two co-defendants because one of them over
obj ections from the prosecution and the other co-defendant, used
all of his perenptory challenges to strike black jurors. Holding
that we were obligated to vacate the convictions of both co-
def endants, we stat ed:
W are not unaware that there is sone irony in
reversing Huey’s conviction given that it was his counsel
who made the discrimnatory strikes. W are convinced,
however, that this result is consistent wth the
teachings of Batson and its progeny. In addition to
harm ng individual defendants and prospective jurors,

racial discrimnation in the selection of jurors inpugns
theintegrity of the judicial systemand the community at

large. ‘Be it at the hands of the State or the defense,
if a court allows jurors to be excluded because of a
group bias, it isawlling participant in a schene that

31 Powers, 499 U S. at 416.
2 76 F.3d 638 (5th Gir. 1996).
15



coul d only underm ne the very foundati on of our system of
justice--our citizens’ confidence init.’33

The Suprene Court has held repeatedly that the Constitution
prohi bits purposeful discrimnation on the ground of race in the
selection of jurors. Therefore, the state court’s determ nation
that the exclusion of black venirenenbers from Mata's jury, by
mut ual agreenent between the prosecution and the defense, passed
constitutional nuster was contrary to clearly established Suprene
Court precedent.

That does not end our inquiry, however. The constitutional
violation is clear, but Mata’'s petition states a unique claimin
two central respects. First, we cannot apply the traditional
Bat son framework to Mata’s cl ai m because no objection was made at
trial. Indeed, differing fromthe typical Batson situation, the
instant discrimnation was acconplished wthout either party
expending a single perenptory strike. Second, and nore
inportantly, Mata is demanding a newtrial to renedy the effect of
his own constitutional violation. This factor nore than any ot her
sets Mata’'s claim apart from those that we have encountered
previously. Thus, as a threshhold inquiry, we nust first determ ne
whet her Mata even has standing to raise this constitutional
chal | enge on behal f of the excluded jurors, and, if so, whether the
grant of a newtrial is the only appropriate renedy, assum ng that
remedy i s appropriate at all.

Standing here is a close issue. |f we should conclude that

3% Huey, 76 F.3d at 641 (quoting McCollum 505 U.S. at 49-50,
112 S.Ct. at 2354).

16



the instant violation cannot be renedi ed through a grant of a new
trial, then the i ssue of standi ng woul d becone noot. Therefore, we
assune arguendo that Mata has the requisite standing and proceed to
answer the question whether this constitutional violation warrants
the granting of a new trial.

2. Conpeting Harns to the System

As earlier noted, Mata asserts that the unconstitutionality of
the race-based agreenent to exclude black venirenmenbers fromthe
jury requires us to vacate his conviction and order a new trial.
W do not find such a result to be so clear. First, we nust
constantly bear in mnd precisely whose harmwe are attenpting to
remedy. Mat a does not suggest that we should concern oursel ves
with any injury, perceived or real, that m ght have befallen himas
a result of the agreenent. Wth that we agree: |If the agreenent
violated Mata’s constitutional rights, he waived those rights by
colluding in the violation. | nstead, we are concerned wth the
toll that the agreenent took on the dignity of the excluded jurors
and on the integrity of the judicial system Regrettably, thereis
nothing we can do at this late date to renedy the injury to the
particul ar veni renenbers who a decade ago were excluded fromMata’s
jury. Qur current concern, then, nust be principally for the
reputation and integrity of the systemin general.

Viewed fromthat perspective, it does not necessarily follow
that we should grant a newtrial. The parties to this agreenent,
Mata included, have placed us in a “Catch 22" situation:

Regardl ess of whether we do or do not grant a new trial, we wll

17



risk doing violence to public confidence in the judicial system
either way. On the one hand, if we should refuse to vacate Mata’'s
conviction, we risk sending an unpal atabl e and uni nt ended si gna

that we decline to do absolutely everything in our power to deter
future acts of racial discrimnation in the selection of jurors.

On the other hand, if we should grant Mata a new trial, we may do
even greater damage to the integrity of our judicial system Mata
woul d receive a benefit because of an error which he or his counsel

invited, although Mata has never contended that he is innocent of
the crinme. Consequently, the core value of the image of justice

woul d be inpaired. By the phrase inage of justice we do not nean

that any judicial decision ought to be nmade on the basis of its
likely inpact upon the court’s public relations in the Madison
Avenue sense, but that it is inportant not only that courts
di spense justice but that, insofar as possible, courts al so appear
to do so. W therefore resist theinvitationto establish a per se
rule that would have us throw out the verdict and try the case
agai n whenever venirenenbers have been excluded froma jury on the
basis of race. Instead, any tine that a defendant requests a new
trial on the basis of his own constitutional violation, we shall
consider the facts peculiar to that case, balance the conpeting
harms to the system and choose that course of action that we
believe will do the | east danmage to the systemand to the peopl es’
perception of it.

Qur holding in Huey does not conpel the granting of a new

trial in this case. The factors in Huey that counsel ed agai nst

18



granting a new trial were outwei ghed by our obligation to deter
discrimnatory jury selection practices. |In Huey, though, there
was no question but that the case had to be retried with respect to
the co-defendant who had not acted in a discrimnatory fashion

Thus, our decision to order a newtrial for both co-defendants did
not significantly increase the financial or enotional burden on the
communi ty. In contrast, the factors weighing against the
inposition of a newtrial for Mata are nore pronounced. Mata was
convicted in 1986 shortly before the Suprene Court issued its
sem nal Batson decision. |In the ten years that have passed since
Mata’ s convi ction, Batson has been fleshed out and expl ai ned. W
are convinced that the agreenent in this case was unique at the
time and is certainly an anachroni smnow. W are equally convinced
that such jury selection collusion anong litigants and judges is
virtually certain never to be repeated.

D. The Fair Cross-Section O aim

Mata argues that the agreenent to exclude each black
veni remenber fromthe jury violated his sixth anmendnent right to a
jury chosen from a fair cross-section of the comunity. Vat a
reasons that the practical effect of excluding eight black
veni remenbers by agreenent, wthout the use of perenptories, is
i ndi stingui shable fromthe effect of having had an all-white venire
fromthe outset. We see no nerit in Mata's Sixth Arendnent claim
Regardl ess of the practical effect, no prior case has held that
exclusion of mnority venirenenbers by the parties during jury

sel ecti on sonehow rel ates back, so that the original venire can be
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characterized as all-white. Thus, even if we were inclined to be
the first to create such a legal fiction —which we are not —our
authority to do so in the context of federal habeas review woul d be
circunscribed by 28 U S.C. § 2254(d)(1).

E. The Fair Trial daim

Mata also argues that the totality of the circunstances
surrounding his trial created an i nherently prejudicial atnosphere,
violating his due process right to a fair trial. Specifically,
Mata clains that his trial was tainted to the point of reversible
prejudi ce by the conbi ned effects of excessive pretrial publicity,
conspi cuous presence of heavily arnmed security personnel in and
around the courtroom installation of surveillance caneras and
metal detectors for the duration of the trial, and the intimdating
presence of 30-40 uniforned prison guards as spectators in the
courtroomthroughout his trial. W note with sone consternation,
as did the state habeas court, that Mata does descri be a factual
situation that could provide the basis of a cognizable
constitutional claim?3 Neverthel ess, our addressing the nerits of

this claimby Mata is proscribed.

3  See Whods v. Dugger, 923 F.2d 1454 (11th Cr.), cert.
denied sub nom, Singletary v. Wods, 502 U. S. 953, 112 S. C. 407,
116 L. Ed. 2d 355 (1991). In Wods, the Eleventh Grcuit dealt with
facts that were virtually indistinguishable from the facts Mita
alleges in his petition. The defendant was convi cted of nurdering
his prison guard. He was tried in a small town, where nearly 30%
of the adult popul ati on worked for the prison, and the case was the
subject of heavy pretrial publicity. On direct appeal, the
Eleventh Crcuit determned that the presence of a |arge nunber
uni formed officers in the courtroomwas i nherently prejudicial and
vacated the defendant’s sentence. Unli ke Mata, however, the
defendant in that case objected to presence of the officers and
rai sed the issue on direct appeal.
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Federal habeas reviewis barred in all cases in which a state
prisoner has defaulted his federal clains in state court pursuant
to an i ndependent and adequate state procedural rule,? unless the
petitioner can satisfy the new “cause and actual innocence”
standard inposed by amended 28 U.S.C. § 2254(e)(2).3%¢ The state
habeas court disposed of Mata' s claimon procedural grounds. The
Master’s report, which the Texas Court of Crimnal Appeals adopted
in denying Mata’'s state habeas petition, determned that WMata
failed to neet his pleading burden under Texas | aw. Cting the

Texas Court of Crimnal Appeals’ decisionin Ex parte Enpey, 3 the

Master stated that Texas lawrequires a petitioner to offer, along
wth his habeas petition, at |east sonme proof to support his

factual allegations. The Master concluded that, as Mata failed to

35  Coleman v. Thonpson, 501 U.S. 722, 751, 111 S. . 2546,
2565-66, 115 L. Ed.2d 640 (1991).

3 Section 2254(e)(2) states:

(2) If the applicant has failed to devel op the factual
basis of a claimin State court proceedings, the court
shal | not hold an evidentiary hearing on the clai munl ess
the applicant shows that--
(A) the claimrelies on--
(i) a new rule of constitutional |aw, nade
retroactive to cases on collateral review by
the Suprene Court, that was previously
unavai | abl e; or
(i1) a factual predicate that could not have
been previously discovered through the
exerci se of due diligence;
and
(B) the facts wunderlying the claim would be
sufficient to establish by clear and convincing
evidence that but for constitutional error, no
reasonable factfinder wuld have found the
applicant guilty of the underlying offense.

3 757 S.W2d 771, 775 (Tex. Cr. App. 1988).
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attach any affidavits, exhibits, newspaper clippings, letters from
participants, or any other docunents that m ght denonstrate or
reflect the events that Mata described in his petition, Mata fail ed
to establish a prima facie case and therefore was not entitled to
an evidentiary hearing.

Mat a has not offered any argunent that the procedural ground
relied on by the Master was unconstitutional, arbitrary, or
pr et ext ual . Thus, we conclude that the state habeas court’s
deci sion rested on adequate state procedural grounds. Moreover
even if we could press onward, we would stop short of the nerits
because it appears that Mata never nade a cont enpor aneous obj ection
to any of the factors that purportedly conbined to deprive him of
afair trial. |[|f Mata believed that the circunstances surroundi ng
his trial were so pervasive that they conpronm sed the jurors
ability to focus on the evidence and evaluate it fairly, then it
was incunbent upon him to object and thereby provide the tria
j udge an opportunity to assess the situation and correct it if need
be. Mata' ' s appellate brief makes no nention whatsoever of any
obj ecti ons; and we have conbed the record on our own in search of
evi dence t hat Mata nade a cont enpor aneous obj ection to any of these
factors, but to no avail. Under Texas law, Mata’'s failure to make
a contenporaneous objection forfeited any error that m ght have

occurred in the conduct of his crimnal trial.3% The Suprene Court

38 See Tex. R App. P. 52(a) (1994)(to preserve conplaint for
appellate review, party nust have presented to the trial court a
tinmely request, objection, or notion, stating specific grounds for
the ruling desired if specific grounds were not apparent from
cont ext).
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has recogni zed valid state interests in adopting procedural rules
that require defendants to nake contenporaneous objections to
preserve error for appellate or habeas corpus review * As noted
an objectionis required to informthe trial judge of the basis of
the objection and afford himthe opportunity to rule on it.

Mata’'s fair trial claimis procedurally barred, and he has
denonstrated nei ther cause for the procedural default nor clear and
convincing evidence that, but for the alleged courtroom
di stractions, no reasonable juror would have answered the speci al
issues in the affirmati ve and subjected himto the death penalty.
If Mata had objected at trial and raised the issue on direct
appeal , then depending on the accuracy of the facts he all eges, he
m ght have had a cognizable claim It is also possible, but |ess
likely, that Mata could have sought relief on direct appeal under
a plain error analysis even though he failed to object at trial.?*°
But absent a contenporaneous objection at trial, there are no
ci rcunst ances under which Mata can raise this claimfor the first
time on collateral review.

1]
CONCLUSI ON

3% See Wainwright v. Sykes, 433 U S. 72, 97 S.C. 2497, 53
L. Ed. 2d 594 (1977); Francis v. Henderson, 425 U S. 536, 96 S.C
1708, 48 L.Ed.2d 149 (1976).

40 See United States v. O ano, 507 U S 725, 113 S.Ct. 1770,
123 L. Ed. 2d 508 (1993)(declining to address the question whet her a
court, on direct appeal, nmay determne that an intrusion to which
the defendant did not object should be presuned prejudicial even
though traditional plain error review requires the appellant to
denonstrate that the error “affect[ed] substantial rights”).
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W grant Mata’s COA request, affirm the district court’s
denial of Mata’'s petition for habeas relief, and vacate the stay of
execution issued by this court on March 12, 1996.

AFF| RMED.
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