REVI SED
IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-20194

JOHN LEE SHUTE,
Peti ti oner- Appel | ant,
VERSUS
STATE OF TEXAS
and

TOMMWY THOVAS,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

July 3, 1997
ON_REHEARI NG

Before REYNALDO G GARZA, SMTH, and EMLIO M GARZA, Circuit
Judges.

JERRY EE. SMTH, G rcuit Judge:

Since the panel opinion was issued in this case, see Shute v.
Texas, 113 F.3d 56 (5th Gr. 1997), the Suprene Court has held
88 101-106 of the Antiterrorism and Effective Death Penalty Act
(“AEDPA’) of 1996, Pub. L. No. 104-132, 110 Stat. 1214, 1217-21



(1996) (codified at 28 U.S. C. 88 2244, 2253-2254), inapplicable to
non-capital habeas corpus petitions filed before the act’s
effective date of April 24, 1996. See Lindh v. Mirphy,
No. 96-6298, 65 US. L.W 4557 (U S June 23, 1997). As
petitioner’s habeas petition pre-dated the act, he is not subject
toit. Although we reach the sane result now as we did under the
AEDPA, Lindh substantially changes our reasoni ng. Accordingly, we

sua sponte wi t hdraw our prior opinion and substitute the foll ow ng:

John Shute was indicted for a | esser included offense after a
conviction on the greater offense was reversed for insufficient
evi dence of an aggravating elenent. The district court concluded
that the later indictnent did not violate the Double Jeopardy
Cl ause of the Fifth Arendnent and denied a wit of habeas corpus.

W affirm

| .

In 1983, WlliamH |, a security officer for a public school
district, responded to a possi bl e burglary at an el enentary school .
He did not discover any crimnal activity but saw Shute and two
ot her persons standing across the street, even though it was past
2:00 am HIll offered the nmen a ride hone, and they accept ed.

During the ride, Shute pulled out a gun, threatened to kill



HIll, and ordered him to drive to a certain place. When t hey
arrived, Shute ordered H Il out of the car, then shot himin the

neck. H Il survived the attack.

1.

The state indicted Shute for attenpted capital nurder (the
“First Indictnent”). This crinme consists of all the elenents of
attenpted nurder plus the followng: (1) The victimwas a “peace
officer”; (2) the victimwas engaged in his official duty at the
time of the attack; and (3) the defendant knew the victim was a
peace officer. TeEx. PeEN. CobE ANN. 8 19.03(a)(1l) (Vernon 1994)
(defining capital nurder).

Shute stipulated to his quilt of attenpted nurder but
contested the additional elenents. He waived his right to a jury
trial and was convicted and sentenced in state court.

The state court of appeals reversed, holding that the state
had provided insufficient evidence that H |l was engaged in his
official duty, as he was acting as a private security guard and not
as a peace officer. See Shute v. Texas, No. Cl4-88-00630-CR
1989 W 14123, at *2 (Tex. App.SSHouston [14th Dist.] Feb. 23
1989, writ ref'd) (not designated for publication).

The state then indicted Shute for ordinary attenpted nurder

(the “Second Indictnent”). The state trial court denied Shute's



habeas petition that was based on doubl e j eopardy grounds, but the
court of appeals granted relief. See Shute v. Texas, 812 S. W 2d 61
(Tex. App.SSHouston [14th Dist.] 1991). The Court of Crimnal
Appeal s vacated and remanded for reconsideration in |ight of EXx
parte Granger, 850 S.W2d 513 (Tex. Crim App. 1993) (en banc).
See Shute v. Texas, 857 S.W2d 55 (Tex. Crim App. 1993).

On remand, the court of appeals affirned the denial of habeas
relief. See Shute v. Texas, 858 S.W2d 606 (Tex. App.SSHouston
[14th Dist.] 1993) (“Shute 1V’). The Court of Crimnal Appeals
accepted review again and affirned. See Shute v. Texas, 877 S. W 2d
314 (Tex. Crim App. 1994) (en banc) (“Shute V).

Shute then filed a habeas petition in federal court. The
district court denied relief, and we granted Shute a certificate of
probabl e cause to appeal (“CPC') on August 2, 1996.1

In the neantine, the indictnent against Shute was di sm ssed

Section 102 of the Antiterrorism and Effective Death Penalty Act
(“AEDPA") of 1996, Pub. L. No. 104-132, 110 Stat. 1214, 1217-18 (1996) (codified
at 28 U . S.C. § 2253), anmended 28 U S.C. § 2253 to require a certificate of
appeal ability (“COA") before a final order in a habeas proceeding can be
appealed. In Drinkard v. Johnson, 97 F.3d 751, 755-56 (5th Cir. 1996), cert.
denied, 117 S. C. 1114 (1997), we held that this requirenment applies to a habeas
petitioner who, |ike Shute, had a request for a CPC pending on April 24, 1996,
the effective date of the AEDPA.

Recently, the Suprene Court has decided that “the anendments to chapter
153" apply only “to such cases as were filed after the statute’'s enactnent.”
Li ndh v. Mirphy, No. 96-6298, 65 U S.L.W 4557, 4558 (U.S. June 23, 1997). As
§ 2253 is a part of chapter 153, Lindh effectively overrules Drinkard on this
poi nt. Because Shute filed his non-capital habeas petition well before April 24,
1996, none of the AEDPA' s requirenments apply to him

We granted Shute both a CPC and a COA. The CPC is sufficient to vest
jurisdiction in this court.



for technical reasons. The state secured a new indictnent for
attenpted nurder (the “Third Indictnent”). Shute pleaded guilty
and was sentenced. He appealed that conviction in state court on
the ground that collateral estoppel bars a deadl y-weapon fi nding.
That appeal was denied. See Shute v. Texas, 945 S.W2d 230 (Tex.

App. SSHouston [1st Dist.] 1997, pet. filed).

L1l

At the outset, we sua sponte exam ne whether this matter is
noot . The cornerstone of the nootness doctrine is that a
controversy nust be |live and ongoi ng throughout its adjudication,
which neans that it nust “touch[] the legal relations of parties
having adverse legal interests” in the outcone of the case.
DeFunis v. Odegaard, 416 U.S. 312, 317 (1974) (per curiam
(internal quotation marks omtted) (quoting Aetna Life Ins. Co. v.
Haworth, 300 U.S. 227, 240-41 (1937)).

In federal court, Shute sought a wit of habeas corpus on
doubl e j eopardy grounds. This entailed two requests: (1) an order
of release from custody and (2) an injunction against state
prosecution. See Showery v. Samani ego, 814 F.2d 200, 201 n.5 (5th
Cir. 1987). Thus, he sought both imrediate and future relief.

The dism ssal of the Second Indictnent did not render the

controversy noot. “Jurisdiction over a plaintiff's clains for



futurerelief is appropriate only if a reasonabl e |ikelihood exists
that the plaintiff will again be subjected to the allegedly
unconstitutional actions.” Wallace v. Texas Tech Univ., 80 F.3d
1042, 1047 n.3 (5th Cir. 1996) (citing Honig v. Doe, 484 U.S. 305,
317-18 (1988)). Because the state sought a new indictnent, Shute
was likely to be subjected to the sane actions.

Once the state secured the Third Indictnent, both forns of
requested relief were live again. Shute still wanted rel ease from
custody and still wanted an injunction against prosecution.
Al t hough any state prosecution would be wunder a different
indictment fromthe one attacked before the district court, this
cannot nmake a difference. |If the district court had granted the
i njunction agai nst state prosecution under the Second | ndictnent,
prosecution under the Third Indictment would be barred as well
O herwi se, the state always coul d defeat a federal double jeopardy
habeas ruling by dism ssing an i ndictnent and i nmedi ately securing
an identical one.

Shute’ s request for injunctive relief nolonger is live, as he
has pleaded guilty to the charge in the Third Indictnent and
therefore, there is no prosecution to enjoin, Hi s request for
relief fromcustody, however, remains alive controversy as | ong as

he is inprisoned.



Title 28 U. S.C. 8§ 2254(b)-(c) requires a state prisoner to
exhaust available state renedies before seeking federal habeas
relief. The state has not raised exhaustion, but we have the
discretion to refuse the inplicit waiver and apply the exhaustion
requi renent sua sponte. See Graham v. Johnson, 94 F.3d 958, 970
(5th Gr. 1996) (per curiam; MGee v. Estelle, 722 F. 2d 1206, 1214
(5th Gr. 1984) (en banc).

To exhaust avail abl e state renedi es, a habeas petitioner “nust
fairly apprise the highest court of his state of the federal rights
which were allegedly violated.” Deters v. Collins, 985 F.2d 789,
795 (5th Cr. 1993). Wen a state prisoner properly presents his
federal claimto the highest state court on direct review, he need
not ask for state collateral relief on the sanme ground and on the
sane evidence. See Sones v. Hargett, 61 F.3d 410, 415 (5th Cr
1995); Myers v. Collins, 919 F.2d 1074, 1075-77 (5th Cr. 1990).

Shut e sought a pre-trial state habeas wit, raising his double
j eopardy claim See Ex parte Rathnell, 717 S.wW2d 33, 34 (Tex.
Crim App. 1986) (en banc) (stating that a pre-trial habeas
petition is the appropriate vehicle by which to review a double
j eopardy clainm. Hi s doubl e jeopardy claim has been before the
Texas Court of Crimnal Appeals twice. So, he need not raise it on

direct appeal and is not barred from relief by the exhaustion



doctrine.?

V.
A
Al t hough a defendant who pleads guilty ordinarily my not
chall enge his conviction on collateral review, see Taylor wv.
Whitley, 933 F.2d 325, 327 (5th Gr. 1991), he may do so when “the
i ndi ctment was facially duplicative of the earlier offense of which
t he defendant had been [tried] . . . .” United States v. Broce,
488 U. S. 563, 575 (1989); accord Taylor, 933 F.2d at 327. This is
true even when he pleaded quilty after first raising his double
j eopardy argunent. See Menna v. New York, 423 U S. 61, 61-62
(1975) (per curiam
Unfortunately, the record on appeal does not include any of
the three indictnents.® The Texas courts have held that the Second

Indictnent alleges a lesser included offense of +the First

For the first time at oral argunent, the state argued that habeas relief
is barred because the county transferred Shute fromthe custody of the Harris
County sheriff to the custody of the State of Texas while this appeal was
pendi ng. Even aside fromthe fact that the state is a respondent in this action
and was served with process, the state cannot defeat federal habeas reviewnerely
by unilaterally transferring the prisoner to the custody of another state actor
See Schultz v. United States, 373 F.2d 524, 524 (5th Cir. 1967) (per curiam (“We
think it clear that such a transfer cannot divest this court of jurisdiction to
review t he denial of appellant’s petition.”); cf. FED. R App. P. 23(a) (“Pending
review of a decision in a habeas corpus proceedi ng commenced before a court,
justice or judge of the United States for the release of a prisoner, a person
havi ng custody of the prisoner shall not transfer custody to another unl ess such
transfer is directed in accordance with the provision of this rule.”).

The district court ordered the state to provi de copies of the indictnents
with its answer, but the state filed a notion to disniss instead of an answer.

8



I ndi ctnment. See Shute 1V, 858 S.W2d at 608. Neither party has
argued that there is any substantive difference between the Second
and Third Indictnents, so we treat the Third I|ndictnment, under
whi ch Shute was sentenced, as alleging alesser included of fense of

the crime charged in the First |ndictnent.

B
1

A double jeopardy claimis a question of |aw See United
States v. Cluck, 87 F.3d 138, 140 (5th Gr. 1996) (per curiam. 1In
a habeas context, we review the district court’s determ nations of
| aw de novo. See Dison v. Witley, 20 F.3d 185, 186 (5th G r.
1994) .

Cenerally, if a defendant obtains a reversal of his
convi ction, double jeopardy does not bar a retrial. See United
States v. Ball, 163 U. S. 662, 671-72 (1896). |If the convictionis
reversed for insufficient evidence of guilt, however, double
j eopardy does bar retrial. See Burks v. United States, 437 U. S. 1
18 (1978). This is because a finding of insufficient evidence of
guilt neans that the trial court should have entered a judgnent of
acquittal, which would have barred retrial. See id. at 11.%

For doubl e jeopardy purposes, a lesser included offense is

This principle applies to state as well as federal prosecutions. See
Hudson v. Louisiana, 450 U S. 40, 42 n.3 (1981).

9



considered to be the sane crine as the greater offense. See Harris
v. Okl ahoma, 433 U. S. 682, 682-83 (1977) (per curiam. Therefore,
had the trier of fact sinply acquitted Shute of attenpted capital
murder, the state could not prosecute himfor attenpted nurder. 1In
analyzing the particular double |eopardy question presented,
however, it is inportant to exam ne the various possibilities.

If the trier of fact had found that Shute |acked intent, it
necessarily would have acquitted him of both attenpted capita
murder and attenpted murder, as the lack of that elenent negates
both crines. Smlarly, if the court had found insufficient
evi dence that Shute had intent, it would have entered an acquittal
for both crines. Thus, an appellate judgnent of insufficient
evidence on the intent elenent would require an acquittal on both
counts and woul d bar retrial.

If, on the other hand, the trier of fact had found all
el ements except the official duty elenent, it would have acquitted
Shute of attenpted capital nurder and convicted him of attenpted
murder. Simlarly, if the court had found i nsufficient evidence of
the official duty elenent, it would have acquitted on attenpted
capital nmurder but woul d have allowed the trier of fact to consider
the crime of attenpted nurder. Under this scenario, the trier of
fact woul d have convicted Shute of the attenpted nurder. Because
an appellate judgnent of insufficient evidence on a particular

el enment is the equivalent of atrial court judgnent of insufficient

10



evi dence, see Burks, 437 U S. at 11, the sane result should occur
when the appellate court finds insufficient evidence.®

The winkle arises fromthe state appellate court’s resol ution
of this case. The court entered an acquittal for attenpted capital
murder but did not enter a conviction for the crinme of attenpted
mur der, even though the trier of fact had found all the el enents of

that crine beyond a reasonabl e doubt.®

2.

The Eleventh Crcuit has addressed this very issue and found
that the Doubl e Jeopardy C ause does not bar retrial. See Beverly
v. Jones, 854 F.2d 412, 416 (11th Cr. 1988). The court reasoned
that, because the state appellate court could have inposed a
conviction on the defendant, it had the power to give himanother
chance at acquittal:

Moreover, this is not a case in which the State was

See United States v. Skipper, 74 F.3d 608, 611-12 (5th Cir. 1996) (stating
that, in the federal system the appellate court nay direct a conviction on the
| esser included offense if it finds insufficient evidence of one of the extra
el enents); see al so Dickenson v. Israel, 644 F.2d 308, 309 (7th Cir. 1981) (per
curianm) (stating that a state nay do the sane).

Texas follows the rule that, if the state did not request or receive an
instruction on the |lesser included offense at the first trial, it is deened to
have abandoned the | esser included of fense and may not try the def endant again.
See Stephens v. Texas, 806 S.W2d 812, 817-18 (Tex. Crim App. 1990) (en banc).
If the state requested or received such an instruction, however, it nmay re-
prosecute on the lesser included offense. See Granger, 850 S.W2d at 520.
Because Shute was tried without a jury, there were no jury instructions, and the
judge was aut hori zed to convict on a |l esser included of fense. See Cunni nghamv.
Texas, 726 S.W2d 151, 153 (Tex. Cim App. 1987) (en banc). Under such
circunst ances, the prosecution is not required to seek any instructions. See
Shute V, 877 S.W2d at 315.

11



presented with nultiple opportunities to convict and

puni sh an individual for a single offense; rather, quite

the opposite is true. At his request, [the defendant]

was gi ven anot her chance to rebut the State’s evidence

that he commtted the [lesser included offense] even

though the State had al ready obtained a conviction for

t hat of f ense.
ld. at 415.°

We agree with the Eleventh Crcuit’s cogent anal ysis. Even
t hough Shute stipulated to the elenents of attenpted nmurder at his
first trial, the state took uponitself the burden of proving those
el enments at retrial. The state had no obligation to grant Shute an
opportunity to obtain an acquittal for a crine of which he al ready
had been convi cted. Shute cannot conplain now of this act of

judicial grace.

AFFI RVED.

Al t hough no other circuit has addressed this issue, the Ninth Grcuit has
confronted a sinmlar question. The jury, which was instructed on various | esser
i ncl uded of fenses, acquitted on first degree murder but deadl ocked on the | esser
i ncl uded of fenses. See United States v. CGooday, 714 F.2d 80, 81 (9th Cir. 1983).
The court held that double jeopardy did not bar retrial on the |esser included
of fenses. See id. at 83. Gooday is a stronger case for a double jeopardy bar
than is Beverly or the instant case, as Gooday never was convicted of anything,
while Beverly and Shute were found guilty beyond a reasonabl e doubt of every
el ement of the | esser included offense.
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