UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96 - 20005

LARRY WAYNE VWHI TE
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR, TEXAS DEPT.
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

March 21, 1996
Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges
DAVIS, G rcuit Judge:

Petitioner White applies for a certificate of probable cause
to appeal the district court’s denial of habeas relief. Wi te
clains that his pending execution will violate his eighth anmendnent
right to be free fromcruel and unusual punishnent and fourteenth
anendnent right to due process of |law and that he received
i neffective assistance of counsel. W vacate our stay of Wite’'s
execution and deny Wite's application for a certificate of

pr obabl e cause.

| .
I n June 1979, Wiite was convicted of the March 1, 1977 nurder

of Elizabeth St. John at her apartnent house, where Wite worked as



a mai ntenance man. The facts of the crine are accurately set out
in the opinion of the Court of Cimnal Appeals originally
affirmng Wiite's conviction:

[ T] he 72-year-ol d conpl ai nant, Elizabeth St. John, noved
from the Austin area to return to Houston, in late
February of 1977, about a year after her husband had
died. Ms. St. John noved in wth Lavelle Wasson, her
friend of 25 years, who owned sone apartnent conpl exes.

St. John was to occupy nunber three, an wupstairs
apartnent of the Airline conplex which was in front of

t he Wasson's house.

[White] had been enployed by the W ssons to do
mai nt enance work at their Shepard apartnent conplex. On
Monday, Tuesday and part of Wdnesday of the first week
in March, [Wite] and Wasson spent their tinme painting
St. John's apartnent while she | ooked on. Her furniture
had al ready been noved in, so they "painted around it."

As the three left the apartnent on Wdnesday afternoon,
St. John pointed out a | ocking devise she had installed
on her door that nmade it inpossible to turn the knob or
open the door fromthe outside, even with a key. WAsson
asked [White] to nove a box spring mattress that was in
a hall corner across fromSt. John's apartnent. [Wite]
said he would carry it out the next day.

[ White] asked St. John if she were planning to stay up in
the apartnment that night; she told him"yes."

Later in the day, St. John returned to Wasson's house to
obt ai n envel opes and paper for witing her children, then
headed back to her apartnent. [White] also cane by
Wasson's house to return keys to a storage room Before
he left, [Wite] told Wasson -- who was also an elderly
lady -- "Bell, that sure is a cute junpsuit. I like
what's in it." Wasson passed the comment off. [Wite]
tol d WAsson he was goi ng back to the Shepard Apartnents.

However, before WAsson went to bed at 8:30 or 9:00 p.m,
she noticed [White's] car was still parked in the parking
lot. She also noticed St. John's car inthe lot in front
of the conpl ex.

At approximately 10: 30 p. m Wasson and her husband were
awakened by the tenant across the hall fromSt. John who
reported the mattress in the hall had been "conpletely
engul fed" in flanes. After the tenant had doused the
flames and reported the incident to the Wassons, they al

returned to the hall, pulled the mattress out to a front
bal cony, threw it down to the ground and poured nore
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water on it.

Wasson at this point noticed [Wiite's] white Valiant was
still parked out front. St. John's Pinto, however, was
gone. \Wasson assuned her friend had gone to visit the
peopl e who had noved her to Houston.

Wasson had told St. John she had an early doctor
appoi ntment on Thursday, March 3rd, but she would be up
to the apartnent to neasure for blinds after that. Wen
Wasson went to the apartnment at 8:30 or 9:00 a.m, she

noticed [White's] car was still there and St. John's was
still gone.
Because the special lock was still on the door and St

John's car was gone, WAsson becane al arned. She went
home and told her husband they needed to see about St.
John, that sonething was wong. No tel ephone had been
installed in St. John's apartnent. Just as the WAssons

were J|leaving, Pat MGII, the manager of Shepard
Apartnments (and [White's] boss) cal |l ed and sai d sonet hi ng
t hat caused Wasson concern about St. John. She told

MG Il to cone over.

About dusk on March 3rd, MG ||l and Wasson went to St
John's apartnent door. Ms. MGII craw ed through a
w ndow, accessible fromthe balcony. She told WAasson
"Bell, she's in there dead." Dave Cal houn and L. E
Dor eck of the Houston Police Departnment Hom ci de D vi si on
were the first officers on the scene. Because of the
| ock device on the door, the officers had to break it in.
The tenperature in the apartnment was so hot in the March
evening, it was "staggering." Cal houn discovered a gas
floor heater was on as high as it would go. The
apartnent was neat; there was no sign of forced entry or
a struggle. St. John's body, clothed only in a bra,
pul | over bl ouse and stockings which were rolled to the
ankl e, was covered with a blanket. Upon uncovering the
body, Cal houn observed bruises on the chin, neck and
t hr oat . When the body was rolled over, the officers
found a screwdriver protruding fromthe | ower back

Eduardo Bellas, MD., a Harris County assistant Mudica
Exam ner who assisted in the autopsy, would | ater testify
the 92 pound, 54" St. John, a woman of "slight" build
had died as a result of "two nechanisnms of death":
asphyxia due to strangul ation; and, the penetration of
the screwdriver four inches into the diaphragm |iver and
right chest cavity. There was no evidence of defensive
wounds. Acid phosphates tests and m croscopi ¢ study of
vagi nal swabs reveal ed sexual intercourse had occurred
wthin 24 hours of the discovery of the body. Bel | as
opi ned St. John had been stabbed first, then strangl ed,
but stated there was no way to be sure. |In addition to
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the clothing, six gold rings and small dianond stud
earrings remai ned on the body.

At the crinme scene, Calhoun was directed to the white
Valiant in the parking lot in which [Wite] had recently

arrived after a trip to Florida. The National Crine
I nformation Center (NCIC) conputer indicated the car was
"wanted." Oficer Joe Herrin who was in charge of the

nmobil e crine scene unit, attenpted to lift finger prints
off of things "the suspect would touch,"” such as the
front door, the screwdriver and the car "that was wanted
in another homcide." One print was |ifted off a Coors
beer can found in the white Valiant.

Hom ci de Sergeant D. R Janes went through St. John's

purse which was found in the apartnent. Ildentification
and other papers were obtained from the purse, but
"not hing of great value." Janes testified he would have

checked the purse for noney and val uables, and did not
recall finding any noney.

Anot her Hom ci de Detective, John L. Bonds, went to the
scene the followi ng norning, Friday, March 4th, to do
followup investigation. He checked out the m ssing car
whi ch had bel onged to the victimand found it registered
to her. He entered it into the NCIC, requesting a hold
on the vehicle and any occupant for exam nation of
evi dence. Norbent L. LeBlanc, a senior |atent print
exam ner, testified none of the prints lifted fromthe
apartnent or the Valiant, other than the one off the
Coors can, could be identified as [Wiite's}.

Three days later, at 3:23 a.m on Mrch 8th, Police
O ficer Donal d Edge of Myrtl e Beach, South Carolina, was
patrolling the south end of the deserted resort town. He
observed [Wiite] near a restaurant which was cl osed for
the "off season." About three feet away from|[Wite] was
parked a light green Fort Pinto station wagon bearing
Texas tags. The driver's door was open. Edge arrested
[White], warned and searched him Edge found a set of
keys in [Wite's] left front pocket; the keys fit the
ignition and doors of the Pinto.

Numer ous obj ects were in the Pinto, "ranging fromjewelry
to tools to a stereo plus clothing." The gl ove
conpartnment was open, and fromit Edge obtained the car
regi stration papers. The car was registered to Eli zabeth
St. John of Leander, Texas.

Lieutenant Mtchell Gen Kenp was the Investigator on
call in Myrtle Beach on March 9th. He arrived on the
scene of [Wiite's] arrest at about 3:30 a.m, then back
at the station around 4:00 a.m For the next five hours,
Kenp was "gathering information," by conputer, as well as
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from speaking with officers in Houston by telephone
regarding [Wiite] "and a hom cide in Houston." Kenp and
his supervisor, Lieutenant Luke, interviewed [Wite]
starting at around 10:00 a.m [White] waived his rights
and his incul patory statenent was reduced to witing.
The salient content of that statement, admtted before
the jury, is as follows:

The car that | was in this norning cane from
Houst on, Texas. | took it from the Airline
Apartnments in Houston, after | choked Ms. Elizabeth
St. John and stabbed her in the back wth a
screwdriver. | was drinking at the tinme and she
had offered to give me a bonus of $20.00 for
painting work | had done. | nmet Ms. St. John
t hrough the nmanager of the apartnents when | was
wor king at the apartnents. | was in Houston for
about a week before I killed her. | killed Ms. St.

John a week ago Tuesday; it has been one week ago
today, and | left the screwdriver there . . . . we
had had intercourse on the couch before | killed
her. | would say that she was 52 to 56 years old
maybe . . . . After | choked her and stabbed her, |

| eft Houston that night and I took the stereo that

isin the car now, $45-50, a |anp, and jewelry that

is in the toolbox on the front seat. | got to
Myrtl e Beach | ast night between 6:00 and 6: 30 P. M

and went to Dorothy's Green Bar or G een Lounge.

Wite v. State, 779 S.W2d at 812-814 (footnotes del eted).

On appeal, Wite s conviction and sentence were affirned

Wite v. State, 610 S.W2d 504 (Tex. Cim App. 1981). Hi s state

collateral attack, filed in June 1981, was denied |late that nonth
and his execution date was set for July 1, 1981. Wite then filed
an application for federal habeas relief which was granted by the

district court and affirnmed by this court. Wite v. Estelle, 554

F. Supp. 851 (S.D. Tex. 1982). Wite v. Estelle, 720 F.2d 514 (5th

Cir. 1983). Qur nmandate issued in early 1984.
Onretrial in August 1984, Wite was agai n convi cted of nurder
and sentenced to death. Five years later, follow ng an automatic

appeal, the Texas Court of Crimnal Appeals affirnmed the second

j udgnent and sentence. Wite v. State, 779 S.W2d 809 (Tex. Crim
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App. 1989). An application for a wit of certiorari was deni ed by
the United States Suprene Court on May 29, 1990. Wiite v. Texas,

493 U. S. 962 (1990). Wiite filed an application for state habeas
relief in 1990. Three and one half years later, on March 22-24,
1994, an evidentiary hearing was held on his claimof ineffective
assi stance of counsel. Wite supplenented his petition on May 12,
1995 with an ei ght h amendnent cl ai mof cruel and unusual puni shnment
due to the inordinate delay between his sentencing and the
execution of the death penalty. After the petition had been
pending for five years, the state court trial judge entered
findings of fact and conclusions of lawin July 1995 recomrendi ng
that a wit be denied. In Decenber 1995, the Texas Court of
Crim nal Appeals found that the district court’s findings of fact
and conclusions of law were fully supported by the record and
denied Wiite a state wit of habeas corpus.

Wiite then filed the instant federal petition in Decenber 1995
and the district court denied relief on January 4, 1996. A few
days later, this court granted a stay of execution pending our
consideration of Wiite' s application for a certificate of probable
cause.

In this court, Wite argues that the district court erred in
rejecting three of the clains he presented to it for habeas relief.
He first conplains of the length of tinme (17 years) that he has
been on death row Wiite argues that the State of Texas is
responsible for this I engthy confinenent and that his continuing
i ncarceration and pendi ng execution constitute cruel and unusual

puni shnment in violation of the eighth anmendnent and i nternational



| aw. Second, White argues that the state court did not engage in
i ndependent fact finding during his habeas evidentiary hearing and
this rendered the hearing fundanentally unfair. Finally, Wite
contends that he received ineffective assistance of counsel at
trial in a nunber of respects. He contends that his counsel
(1)failed to investigate his background; (3)failed to obtain a
psychol ogi cal evaluation despite severe synptons of nenta
di sorders; and (3)failed to raise a defense of automatism or to
present evidence of \Wite's nental di sorders, for either
culpability or mtigation purposes. Wite asks this court to issue
a certificate of probable cause and to reverse the district court’s

rejection of his habeas petition.

.
To qualify for a certificate of probable cause, Wite nust
make a “substantial showing of the denial of a federal right”

Barefoot v. Estelle, 463 U. S. 880, 893 (1983). This requires that

White “denonstrate that the issues are debatable anong jurists of

reason; that a court could resolve the issues [in a different

manner ] ; or that the questions are adequate to deserve
encouragenent to proceed further.” 1d at 893 n. 4 (citations and
quotations omtted). W review White's application in light of

t hi s standard.
A
White argues first that the district court erred in rejecting
his claimthat he has been on death row for so long that to execute

hi m now woul d be cruel and unusual punishnment in violation of the



ei ght h anendnent .

We considered this issue in Lackey v. Scott, 52 F.3d 98 (5th

Cr. 1995). I n Lackey, we vacated the district court’s stay of
execution and held that an identical claim was barred by the

nonretroactivity doctrine of Teague v. lLane, 489 U S. 288, 310

(1989) (“new constitutional rules of crimnal procedure will not be
applicable to those cases which have becone final before the new
rul es are announced.”). Lackey then sought a stay fromthe Suprene
Court. The Suprenme Court issued a per curiamorder granting a stay
of execution to allowthe district court to hear Lackey’'s petition
on the nerits. Wiite argues that the Suprene Court’s order
effectively vacated our decision in Lackey and that he now presents
us with an issue of first inpression. W disagree.

Qur decision in Lackey remains the law of this circuit until
reversed, vacated or remanded. The Suprene Court’s reinstatenent
of the stay in Lackey did not pass on the nerits of our decision
and this panel cannot reject the controlling precedent of this
circuit in favor of Wiite s specul ati on on what the Suprene Court’s
action in Lackey could nean. A stay does not reverse, annul, undo
or suspend what has already been done or what is not specifically
stayed. Accordingly, we are bound to hold that Teague precludes
relief on Wiite's eighth amendnent claim?!?

However, even if this court was not bound to foll ow Lackey we

! In addition to our decision on Lackey's second habeas
petition, discussed above, our decision on Lackey’'s first habeas
petition also stands as precedent on this issue. See, Lackey V.
Scott, 28 F.3d 486, 492 (5th Cr. 1994)(Teaque bars claim in
federal habeas petition that execution after |engthy inprisonnent
violates Constitution because punishnment is grossly out of
proportion with the crinme conmtted). Accordingly
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woul d agree with the district court that Teague applies. “[A] case
announces a new rule if the result was not dictated by precedent
existing at the tine the defendant’s conviction becane final.”
Teaque, 489 U.S. at 301. As a panel of this court noted in

Fearance v. Scott, federal courts have encountered the clai mthat

prol onged incarceration before execution is cruel and unusual

puni shment for decades. 56 F.3d 633 (5th Cr.) cert. denied 115

S.C. 2603 (1995). To date, no federal court has recogni zed such

a theory of cruel and unusual punishnent. Stafford v. Ward, 59

F.3d 1025, 1028 (10th Cir.) cert. denied 115 S. Ct. 2640(1995).

See al so, McKenzie v. Day, 57 F. 3d 1461 (9th G r.) opinion adopted,

57 F. 3d 1493, 1494 (en banc), cert. denied, 115 S.C. 1840 (1995);

Ri chnmond v. Lewis, 948 F. 2d 1473 (9th Gr. 1990). Wite' s claimis

not new in the sense that no one has ever attenpted to argue it
before. However, White can point to no precedent existing in 1990
when his conviction becane final (and no precedent today) that
would require the district court to grant him habeas relief if it
finds that he has renmained on death row for 17 years due to the
fault of the state. Therefore, to grant Wite' s petition would
require us to announce a new and retroactive procedural rule
declaring that prolonged incarceration prior to execution of the
death sentence violates the eighth anendnent. Teaque forecl oses
such a holding. Teaque, 489 U S. at 310.

White argues that Teaque should not bar his claimbecause a
Lackey claim cannot ordinarily be raised on direct appeal due to
the fact that nmuch of the delay conplained of arises in post-

conviction proceedings. Thisis avalidcriticismof Teague but it



does not alter the Suprenme Court’s holding. In fact, Justice
Brennan di ssented fromthe holding in Teague precisely because it
woul d “deprive [the Court] of the manifold advantages of deci ding

i nportant constitutional questions when they conme to [the Court]

first or nost cleanly on collateral review” Teague, 489 U S. at
345 (Brennan dissenting). Comentators note that, wunder the

mandat e of Teague, even issues which, as a practical matter, could
never be raised on direct appeal are unreviewable in habeas

proceedi ngs. See Janes S. Liebman & Randy Hertz, Federal Habeas

Corpus Practice and Procedure, 8 25.4 at 749 (2d Ed. 1994). Even

if we accept Wiite' s assertion that he could not have raised his
Lackey claim on direct review, we nmust still find it barred by
Teaque.

White next argues that even if Teaque bars his clains, he
falls wthin 1its exceptions. Under Teague, courts can
retroactively apply new rules to final convictions where the new
rule will: (1) place certain kinds of primary, private individual
conduct beyond the power of the crimnal |aw nmaking authority to
proscribe, or prohibit a certain category of punishnent for a cl ass
of defendants because of their status or offense; or (2) require
t he observance of those procedures that are inplicit in the concept

of ordered liberty. Liebman & Hertz, Federal Habeas Corpus Practice

and Procedure, 8 25.1 at 717; Teaque, 489 U S. at 307; Penry 492

U S. at 330.
Wiite argues that he neets the first exception to Teaque
because the rul e that he requests would make it unconstitutional to

execute an entire cl ass of defendants, those who due to no fault of
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their own have been on death row for too |ong. See Penry v.

Lynaugh, 492 U S. 302, 330 (1989). However, our acceptance of
Wiite’'s argunent would not place any primary conduct beyond
prohi bition and would not prohibit any category of punishnent

currently in use for specific offenses. See, Lackey, 52 F.3d at

100. Wite’s argunent also fails because his proposed “cl ass” has
no innate characteristic such as insanity or nental retardation
which precludes inposition of the death penalty under the
Constitution, See |d; Ford v. Wainwight, 477 U.S. 399, 401

(1986), and is not made up of individuals whose conduct was not
eligible for punishnent by death at the tinme of sentencing. See

Coker v. Ceorgia, 433 U.S. 584 (1977) (petitioner convicted of rape

not eligible for death penalty).

White al so seeks to fall under Teaque' s second exception but
does not advance any argunent as to how granting his claimwould
require courts to follow “procedures inplicit in the concept of
ordered liberty.” In fact, Wiite s claim demands that capital
puni shment be carried out quickly in spite of the inportance of
t horough factfinding in capital cases and the state’s conpelling
interest in ensuring that it does not execute i nnocent defendants.
We agree with the State that White' s proposed rul e requiring speedy
executions woul d not inprove factfinding and is not inplicit in the
concept of ordered liberty. As a result, we find that Wite's
eighth anmendnent claim does not fall wunder Teague's second
exception to the nonretroactivity rule.

For all of these reasons we find that Teaque bars Wite's

ei ght h anendnent claim Lackey remains the aw of this circuit and
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we are bound to followit. Further, it is undisputed that the rule
that White asks us to announce and apply in his case has never
before been enbraced by a United States court. It is a newrule
and cannot be applied retroactively under Teague unless it falls
wthin one of two narrow exceptions, neither of which apply to
Wiite. As a result, the district court correctly concluded that
White’'s ei ghth anmendnent cl ai mwas Teague barr ed.
B

Even if this court were to consider Wite' s eighth amendnent
claimon the nerits, we would not grant himthe relief he seeks.
As the district court <correctly noted, there are conpelling
justifications for the delay between conviction and the execution
of a death sentence. The state’'s interest in deterrence and sw ft
puni shment mnust conpete with its interest in insuring that those
who are executed receive fair trials wwth constitutionally nmandated
safeguards. As a result, states allow prisoners such as Wite to
chal l enge their convictions for years. Wilite has benefitted from
this careful and neticul ous process and cannot now conpl ain that
t he expensive and | abori ous process of habeas corpus appeal s which
exists to protect himhas viol ated other of his rights. Throughout
this process Wiite has had the choi ce of seeking further revi ew of
his conviction and sentence or avoiding further delay of his
execution by not petitioning for further review or by noving for
expedi ted consideration of his habeas petition.

Even if nmuch of the delay in this case is the fault of Texas,
Wi te cannot now conpl ain of cruel and unusual punishnment. Wite

made no effort to inform the Texas courts that their delay was
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detrinmental to himor to ask for expedited review of his petition
and we cannot fault themfor assum ng that White woul d be grateful
for or, at least, indifferent to the delay. Wite cannot expect
Texas courts to know that he wants to get on with his execution
without telling them A nmotion for expedited review is also
necessary so that reviewing courts can distinguish between
strategi c behavior on the part of the prisoner who quietly waits
wth the hope of asserting a Lackey claim |ater and bona fide

clains of malicious or intentional state delay. See Fearance v.

Scott, 56 F.3d at 639. Further, Wite fails to allege that the
delay in his case is due to anything other than court backl og and
does not offer any evidence that Texas’ delay in considering his
petition was intentional or even negligent.

White relies on the decision of the United Kingdom s highest
court for the proposition that “it is an i nhuman act to keep a man
facing the agony of execution over a |ong, extended period of

tine.” Pratt & Morgan v. Attorney Ceneral of Jamaica, Privy

Counci | Appeal No. 10 of 1993, slip op. at 16, reported at 3 WL.R
995, 143 N. L.J. 1639, 2 AC 1, 4 Al ER 769 (British Privy
Council Nov. 2, 1993)(en banc). In Pratt, the prisoners were read
execution warrants several tines in the face of repeated execution
dates which were then stayed at the last mnute. VWite, in
contrast, prevailed on his first federal habeas challenge to his
convi ction and sentence and his first execution date was vacat ed.
Foll ow ng his second trial, Wite' s second execution date was set
| ess than 5 nont hs ago and only after he had exhausted his renedi es

in state court. Wiite also alleges no extraordinary facts or
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unusual conditions beyond the i nevitable anxiety of waiting for an
execution date which cannot be avoided in a system of capital

puni shnment. See, Turner v. Jabe, 58 F.3d 924, 930 cert. denied 115

S.C. 2019 (1995). As a result, we are not persuaded that Wite
has been subject to cruel or unusual punishnent.

No other circuit has found that inordinate delay in carrying
out an execution viol ates the condemmed pri soner’s ei ght h anendnent

rights. See e.qg., Stafford, 59 F.3d at 1028 (10th G r.); MKenzie,

57 F.3d at 1494; Free v. Peters, 50 F.3d 1362 (7th Cr.) cert.
denied, 115 S. C. 1397 (1995); Fearance, 56 F.3d at 639 (5th Gr.)
These courts faced clains that were rai sed i n successi ve petitions
for a wit of habeas corpus while Wite makes his claimin his
first federal habeas appeal from his second conviction. As a
result, Wite does not have to show cause in order to avoid
di sm ssal as an abuse of wit. Nevertheless, the reasoning of the
courts which have consi dered Lackey clains denonstrates that even
W t hout the procedural bar, these courts would have found the claim

nmeritless as we have. See Stafford, 59 F.3d at 1028 (10th

Cr.)(“We conclude that Appellant has failed to showthat executing
himafter fifteen years on death row, during which tinme he faced at
| east seven execution dates, would constitute cruel and unusua

puni shnment”); MKenzie, 57 F.3d at 1494 (9th Cr.) (“We thus
decline to recognize Richnond’s | engthy incarceration on death row
during the pendency of his appeals as substantively and

i ndependently violative of the Constitution”); Free v. Peters, 50

F.3d 1362 (7th Cr.) (rejecting claimthat to execute petitioner

after al nost two decades of pursuing appeals and collateral relief
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is cruel and unusual punishnent) cert. denied, 115 S . C. 1397

(1995); Fearance, 56 F.3d at 639 (5th Gr.) (Fearance was not the

unwi | I'ing victi mof a Bl eak House-I|i ke procedural systemhopel essly

bogged down; at every turn, he, wthout conplaining about the
accunul ating period on death row, sought extensions of tine,
heari ngs, and reconsiderations.”).

For these reasons, we conclude that Wiite’' s ei ghth anendnent
claimwould not entitle himto habeas corpus relief evenif it were

not barred by Teague v. Lane.?

L1,

White next argues that his counsel was ineffective and that
the state court’s verbatim adoption of the governnent’s proposed
findings of fact and concl usions of lawresulted in a fundanental |y
unfair hearing on his ineffective assistance of counsel claim W

affirmthe district court’s ruling on these i ssues on the basis of

2White al so argues that “binding norns of international |aw
conpel us to follow Pratt & Mrgan and strike down his death
sentence as a violation of his human rights. This argunent is
meritless. \White argues that since his conviction becane final,
the United States has signed the International Covenant on C vi
and Political R ghts and the Convention Agai nst Torture and O her

Cruel , I nhuman or Degradi ng Treat nent or Puni shnment. Both of these
treaties prohibit “torture or <cruel, inhuman or degrading
puni shnment or treatnent.” However, the United States Senate fil ed

reservations with respect to both of these treaties which contend
that the United States understands the | anguage in these treaties
to mean “cruel and unusual punishnents” as defined by the eighth
anendnent . Wiite’'s clains are barred by Teaque for the sane
reasons his ei ghth anendnent clains are barred. Wite' s conviction
was | egal under international |aw when it becane final in 1990
Further, even if we did consider the nerits of this claim we would
do so under the Senate’s reservation that the treaties only
prohi bit cruel and unusual punishnent. As we have noted above,
even on the nerits, this argunent would fail.
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Judge Harnmon’s wel | -reasoned January 4, 1996 opi ni on.

Concl usi on

White's eighth amendnent and international |aw clains of
cruel and unusual punishnment are barred by Teague and controll ed
by our decision in Lackey. On the nerits, these clainms would
i kewi se fail because the delay that Wite conplains of arises
from post conviction proceedi ngs which exist to protect Wite and
which Wiite, hinself, requested when he petitioned for habeas
relief.

Wiite’'s claimthat his evidentiary hearing was fundanental |y
unfair and his claimthat his counsel was ineffective are also
meritless and we decline to issue a certificate of probable cause
on these issues for the reasons given by the district court.

For all of these reasons, we VACATE our stay of execution

and DENY White' s petition for a certificate of probable cause.
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