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Before JONES, EM LIO M GARZA, and PARKER, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

Lynch Properties, Inc. (“Lynch Properties”) appeals the
district court’s grant of summary judgnment for Potonac | nsurance of
[1linois (“Potomac”). The district court held that an enpl oyee
di shonesty insurance policy issued by Potomac to Lynch Properties

did not cover the m sappropriation of noney by a Lynch Properties

enpl oyee from a custoner’s separate personal bank account. W
affirm
I
Pot omac Insurance of Illinois (“Potomac”) issued a master



i nsurance policy to Lynch Properties, covering liability, property
| oss, and enployee dishonesty. This action arose when Lynch
Properties discovered that Eva Bartlett, a bookkeeper whom it
enpl oyed, had m sappropriated noney fromt he separate personal bank
account of Martha Lynch (“Ms. Lynch”). Ms. Lynch, the nother of
Harry Lynch, president of Lynch Properties, paid Lynch Properties
an annual lunp sum fee to manage her property and investnents
pursuant to an oral contract. Ms. Lynch also paid Lynch
Properties to perform bookkeeping services for her personal bank
accounts. These bookkeeping services included witing checks to
pay bills, reconciling bank account statenents, and preparing
financial statenents. The personal bank accounts in question were
held first at Cullen Frost Bank, and | ater at Conerica Bank, all in
Ms. Lynch’s own nane. The funds in the personal bank accounts did
not derive from Lynch Properties investnents or property, and no
formal witten agreenent existed for Lynch Properties’ handling of
t hese funds.

Eva Bartlett kept the books for Ms. Lynch’s investnent and
personal bank accounts and handl ed requests for spendi ng noney by
Ms. Lynch. At least every week, Bartlett prepared a $600 check
drawmn on Ms. Lynch’s personal accounts, obtained an authorized
signature on the check, went to the bank, cashed the check, and
then gave the cash to a courier service for delivery to Ms. Lynch.
Only Ms. Lynch, Harry Lynch, and Ms. Lynch’s other son, Bil
Lynch, had the authority to sign checks drawn on these persona

accounts. By periodically drawing up an extra $600 check, which



she had Harry Lynch sign, and then cashing the check and pocketi ng
the cash, Bartlett ultimtely m sappropriated approxi mately $19, 000
fromMs. Lynch’s personal bank accounts.

When Lynch Properties discovered that funds were m ssing from
t he personal bank accounts, it reinbursed Ms. Lynch and filed a
cl ai munder the enpl oyee di shonesty portion of the policy issued by
Pot omac. Potomac deni ed coverage after investigating the claim
and this suit followed. The district court granted Potomac’s
summary judgnent notion, concluding that no nmaterial dispute of
fact existed to show that Lynch had suffered a |oss under the
policy. Lynch Properties’ tinely appeal foll owed.

I

We review a district court’s grant of summary judgnent notion
de novo. See New York Life Ins. Co. v. Travelers Ins. Co., 92 F. 3d
336, 338 (5th Cr. 1996). W also review district court
determ nations of state |aw de novo. See Sal ve Regina Col | ege v.
Russel |, 499 U. S. 225, 239, 111 S. . 1217, 1221, 113 L. Ed. 2d
190 (1991). Summary judgnent is appropriate where the record
di scl oses “that there is no genuine i ssue of material fact and that
the noving party is entitled to a judgnent as a matter of law.”
FED. R QGv. P. 56(c). The noving party bears the initial burden
of identifying those portions of the pleadi ngs and di scovery in the
record that it believes denonstrate the absence of a genui ne issue
of material fact, but is not required to negate elenents of the
nonnmovi ng party’s case. See Celotex Corp v. Catrett, 477 U S. 317,
325, 106 S. Ct. 2548, 2554, 91 L. Ed. 2d 265 (1986). Once the



nmovi ng party neets this burden, the nonnoving party nust set forth
specific facts showi ng a genuine issue for trial and not rest upon
the allegations or denials contained inits pleadings. See FED. R
CGv. P. 56(e); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-
57, 106 S. . 2505, 2514, 91 L. Ed. 2d 202 (1986). Fact ual
controversies are construed in the light nost favorable to the
nonnmovant, but only if both parties have introduced evidence
show ng that an actual controversy exists. See Little v. Liquid
Air Corp., 37 F.3d 1069, 1075 (5th Gr. 1994) (en banc). “W do
not, however, in the absence of any proof, assune that the
nonnmovi ng party could or would prove the necessary facts.” I1d.;
Lujan v. National WIdlife Fed' n, 497 U S. 871, 888, 110 S .
3177, 3189, 111 L. Ed. 2d 695 (1990).

Thi s case cones before us through diversity jurisdiction, and
we accordingly apply Texas |law as we believe the Texas Suprene
Court would. See Erie R Co. v. Tonpkins, 304 US. 64, 78-79, 58
S. . 817, 822, 82 L. Ed. 518 (1938). The Texas Suprene Court has
stated that the rules of interpretation and construction generally
applicable to contracts are equally applicable to insurance
contracts. See National Union Fire Ins. Co. v. CBlI Indus., Inc.,
907 S.W2d 517, 520 (Tex. 1994). Effectuating the true intent of
the parties as expressed in the insurance policy is the primary
concern of the court. See Forbau v. Aetna Life Ins. Co., 876
S.W2d 132, 133 (Tex. 1994). W construe the policy to give effect
to each termin the contract and to avoid rendering any term a

nullity. See ldeal Mut. Ins. Co. v. Last Days Evangelical Ass’n,



783 F.2d 1234, 1238 (5th Cr. 1986). However, “[n]o one phrase,
sentence, or section [of a contract] should be isolated fromits
setting and considered apart fromthe other provisions.” Forbau,
876 S.W2d at 132-33. W also attenpt to interpret uniformy the
provi sions of the policy where, as here, the provisions at issue
are simlar across jurisdictional borders. See National Union Fire
Ins. Co., 907 S.W2d at 522. Thus, when no Texas court has
interpreted a particular provision, we | ook to the courts of other
states for guidance as to how the Texas Suprene Court m ght
interpret an issue. See Dickson v. State Farm Ll oyds, 944 S W 2d
666, 668 (Tex. App. 1997, n.w.h.) (interpreting insurance policy
provi si on no Texas court had previously addressed by | ooking to the
courts of other states).

If the provisions of the insurance contract can be given a
“definite or certain legal neaning,” then the insurance policy is
not anbi guous. See National Union Fire Ins., 907 S.W2d at 520.
Di sagreenent over the neaning or interpretation of a termis not
sufficient to make a provi sion anbi guous or to create a question of
fact. See D.E.W, Inc. v. Local 93, Laborers’ Int’l Union, 957
F.2d 196, 199 (5th Cr. 1992). However, if an anbiguity exists in
a provision of a policy, that provisionis interpreted in favor of
the insured. See Toops v. Gulf Coast Marine Inc., 72 F.3d 483, 486
(5th Gir. 1996).

11
In the part of the policy that covers property |loss due to

enpl oyee di shonesty, Potonmac prom ses to pay Lynch Properties for



the loss of Covered Property resulting directly from a Covered
Cause of Loss. “Covered property” is defined as noney, securities,
and property other than noney and securities. The “covered cause
of loss” is defined as enployee dishonesty. However, anot her
provision, the “Interest Covered” provision, limts property |oss
coverage to property (a) “[t]hat you own or hold,” or (b) “[f]or
whi ch you are legally liable,” with “you” being the naned i nsured,
Lynch Properti es.

The district court found that the enpl oyee di shonesty policy
was not anbiguous and that the “Interest Covered” provision
excepted this particular loss from coverage under the policy
because Lynch Properties neither owned, held, nor was legally
liable for the funds. It found the connection between Lynch
Properties and the funds in Ms. Lynch’s personal accounts to be
tenuous, specifically finding that these funds were private, in
Ms. Lynch’s nane, and conpletely separate from the funds that
Lynch Properties maintained in its own accounts. Mor eover, it
found that no witten agreenent for nanagenent of the separate
personal bank accounts existed, and that Ms. Lynch’s arrangenent
with Lynch Properties was based on famly ties. As a result, the
court concluded that “the capacity in which Lynch handled M.
Lynch’s funds falls short of that involved in the cases Lynch cites
to denonstrate that the ‘hold or ‘legally liable provisions
trigger coverage in this case.” W agree.

A

We first exam ne whether Lynch Properties “held” the funds



that Bartlett m sappropriated fromMs. Lynch' s separate personal
bank accounts. Lynch Properties presents nunerous cases that it
clainms stand for the principle that enpl oyee di shonesty policies
cover the loss of third-party property possessed or held by the
i nsured by an enpl oyee. The policy | anguage or manner in which the
property was possessed or held in each cited case differs, however,
fromthat in this case. See Fidelity & Deposit Co. v. USAFORM Hai

Pool, Inc., 523 F.2d 744, 753-54 (5th G r. 1975) (involving funds
held in a trust account); Elnmer Fox & Co. v. Conmmercial Union Ins.
Co., 274 F. Supp. 235, 239-40 (D. Colo. 1967) (interpreting an
enpl oyee dishonesty policy that covered property “held by the
I nsured in any capacity”); Alberts v. Anerican Cas. Co., 200 P.2d
37, 39-41 (Cal. C. App. 1948) (interpreting a contract that
covered any case in which insured mght be liable as “bail ee,
trustee or agent, and whether or not the plaintiffs are legally
liable for the loss thereof”); American Enployers’ Ins. Co. .
Johnson, 47 S.W2d 463, 464, 466 (Tex. Cv. App. 1932, wit disnd
W.0.j.) (interpreting policy that covered any “pecuniary |oss .

(i ncluding that for which the Enpl oyer is responsible) by any act
or acts of fraud, . . . [or] enbezzlenent”). Wether the Potonmac
policy covers Bartlett’s msappropriation of funds from Ms.
Lynch’s personal bank accounts nmust be answered by reference to
this contract’s specific |anguage that defines the property
covered. See Cums Ins. Soc’y v. Republic Nat’'l Bank, 480 S. W 2d
762, 766 (Tex. Cv. App. 1972, wit ref’d n.r.e.).

Potomac’ s policy uses only the word “hold” in place of the



broad |anguage in the above cases. While no Texas court has

addressed t he neani ng of “hol d” wi thout the acconpanyi ng phrase “in
any capacity,” see Cums Ins. Soc., Inc., 480 S . W2d at 763
(interpreting a contract which covers for the loss of property
which is “held by the Insured in any capacity, and whether or not
the Insured is liable therefore”), Financial Institution Bond,
Standard Form No. 24, the industry standard form issued by the
Surety Association of Anmerica on which this policy is based,
provided a broad definition of property coverage in the version

published in 1969.1 By 1980, the Surety Association had

. The 1969 version of Standard Form 24 provided coverage in
rel evant part for:

(A) Loss through any di shonest or fraudul ent act of any
of the Enployees, commtted anywhere and whether
commtted alone or in collusion with others, including
| oss, through any such act of any of the Enployees, of
property held by the Insured for any purpose or in any
capacity and whether so held gratuitously or not and
whet her or not the Insured is liable therefor.

Karen W/l dau, Evolving Law of Third-Party Cainms Under Fidelity
Bonds: When is Third Party Recovery All owed?, 25 Tort & Ins. L. J.
92, 99 (1989). Property was defined by the 1969 bond as “[n]oney
and all other instruments . . . in which the Insured has an
interest . . . or which are held by the Insured for any purpose or
i n any capacity and whether so held gratuitously or not and whet her
or not the Insured is liable therefore.” ld. at 93. The 1980
version of Standard Form 24 anended this | anguage to cover only:

Property (1) owned by the Insured, (2) held by the
I nsured in any capacity, or (3) for which the Insured is
legally liable. This bond shall be for the sole use and
benefit of the Insured naned in the Declarations.

ld. at 94. Significantly, this definition of property omtted al

mention of property “held by the Insured for any purpose.” |d. at
94. Standard Form 24 was again altered in 1986, but the provisions
relating to property described above were not changed. | d.

Potomac’ s policy is even nore restrictive than the 1986 version of
Standard Form 24 because it has omtted “in any capacity” that

8



significantly limted property coverage by neans of restricting the
definition of “Interest Covered.” These changes reflect, as
several commentators have noted, an intent to restrict coverage.
See Karen W dau, Evol ving Law of Third-Party C ai ns Under Fidelity
Bonds: Wien is Third Party Recovery Al lowed?, 25 TorT & INs. L. J.
92, 93-94 (1989); Duncan L. Core, Suits Against Financial
Institutions: Coverage and Considerations, 20 Foruvm 84, 85-86
(1984). Therefore, we reject Lynch Properties’ argunent that the
scope of the word “hold” is equivalent to the phrase “hold in any

capacity,” and as such, we do not find the cases Lynch Properties
presents to be persuasive.

Lynch Properties’ citation to cases nentioning bailnent
suggests that it believes that a bailnent arrangenent is one way in
which it mght have “held” Ms. Lynch’s m sappropriated funds.?
See, e.g., Anerican Enpire Ins. Co, 408 F.2d at 77. On the facts
of this case, however, Lynch Properties never had a bail nent over
the cash or the funds in those accounts. Under Texas |law, the
el enments of a bailnment are: (1) delivery of personal property by
one person to another to be used for a specific purpose; (2)

accept ance of such delivery; and (3) an express or inplied contract

that the purpose will be carried out and the property wll then be

previously followed “hold.”

2 Al t hough an i nsured may very well “hol d” property in ways
other than a bailnment))an issue about which we decline to
specul at e))Lynch fails to suggest any other way it may have “hel d”
either the cash or the funds in the account under these facts.
Accordingly, we |imt our discussion of the term *“hold” to
bai | nent .



returned or dealt with as otherwi se directed. See Braniff A rways,
Inc. v. Exxon Co., U S A, 814 F.2d 1030, 1038 (5th G r. 1987).
Assum ng bank accounts are personalty, Ms. Lynch never “delivered”
her personal bank accounts to Lynch Properties because they
remained listed in her name at the bank, which neans that no
bai | nent existed over the accounts or the funds in the accounts.
Furthernore, Bartlett’s physical possession of the cash did not
result in Lynch Properties “holding” the cash because no bail nent
existed with respect to Bartlett’s wongful physical possession of
cash from Ms. Lynch's personal bank accounts. When Bartlett
intended to wongfully take funds from Ms. Lynch’s personal bank
accounts, she always acconplished this act by having Harry Lynch
sign an extra check. No evidence exists in the sumary judgnent
record that when Bartlett cashed that extra check, she took that
cash with the intention of returning it to Ms. Lynch. Thus, no
bai | ment resulted, and Lynch Properties did not “hold” the cash as
a result of Bartlett’s wongful possession of that cash.

Lynch Properties also argues that it “clearly held” the checks
that Bartlett took but fails to explain why the | oss of the checks
should be equated with the loss of the funds from Ms. Lynch’s
personal bank accounts. By arguing that it “held” the checks,
Lynch Properties is in effect arguing that an enployee’s theft of
property that an enployer does not “hold” using property that an
enpl oyer “hol ds” causes the enployer to constructively “hold”
property that it otherwise would not “hold.” Lynch Properties

cites no authority to support its argunent, and i ndeed it coul d not

10



on the facts of this case. See Texas Pac. Indem Co. v. Atlantic
Richfield Co., 846 S.W2d 580, 530 (Tex. App. 1993, wit denied)
(explaining that the coverage of an enployee dishonesty policy
“cannot be extended by inplication, or enlarged by construction,
beyond the actual ternms of the agreenent entered into by the
parties”). Only Martha, Harry, and Bill Lynch had signature
authority on Ms. Lynch's separate personal bank accounts.
Bartlett did not sinply wongfully take a check and cash it.
Rat her, she prepared an extra check and had Harry Lynch sign it.
Lynch Properties also failed to adduce any evidence that Harry
Lynch si gned checks on Ms. Lynch’s personal bank accounts as Lynch
Properties’ representative and not as Martha Lynch’s son. As the
district court noted, this famly authorization requirenent
evidences the tenuousness of the connection between Lynch
Properties as the insured conpany and the funds in Ms. Lynch’s
personal bank accounts. Accordingly, even though Lynch Properties
had possession of the checks, the possession of those checks did
not result init “holding” the funds in Ms. Lynch’s personal bank
accounts or the cash fromthose accounts.

Pointing to several portions of the deposition of Darryl
Davis, a Potomac supervisor whom Potomac designated as its
representative for purposes of its deposition, Lynch Properties
al so argues that Potomac admtted that Lynch Properties “held” the
funds in Ms. Lynch’s personal accounts. We have reviewed the
deposition and do not find any specific testinony that could be

construed as Davis adm tting that Lynch Properties “held” the funds

11



in Ms. Lynch’s personal bank accounts. Accordi ngly, we reject
this contention by Lynch Properties.
B

Turning to the “legally |iable” provision, we again note that
the parties have not brought to our attention relevant cases
Lynch Properties presents various cases that interpret fidelity
bonds and enployee dishonesty insurance policies that cover
“whet her or not the Plaintiff is legally liable.” See USAFORM Hai |
Pool, Inc., 523 F.2d at 752-53 (interpreting policy that provided
coverage where “the I nsured property may be owned by the | nsured or
held by the Insured in any capacity whether or not the Insured is
liable for the loss thereof, or may be as respects which the
Insured is legally liable”); Anmerican Enployers Ins. Co., 47 S. W 2d
at 464-65 (interpreting policy which covered “nobney or other
personal property (including that for which the Enployer is
responsible)”). W do not find these cases to be persuasive
because when the Surety Association of Anmerica altered Standard
Form 24, on which Potonmac’s policy is based, by repl acing “whet her
or not the Plaintiff is legally liable” with “legally liable,” it
intended to narrow the coverage of the policy. See WIdau, supra,
at 93-94; Clore, supra, at 84.

On the other hand, the cases that Potomac presents are
irrel evant because they deci de whether third parties have standing
to directly bring suit against an insurer to recover for the | oss
of their property by an enpl oyee of the insured. See 175 East 74th
Corp. v. Hartford Accident & Indem Co., 416 N E. 2d 584, 587-88

12



(N. Y. 1980); Louisiana, Through Dep’t of Transp. and Dev. v. Acadi a
Parish Police Jury, 631 So. 2d 611, 614 (La. C. App. 1994). Such
cases are irrelevant because Lynch Properties, the naned insured,
brings this action.

Enpl oyee dishonesty policies insure against the risk of
property |oss through enployee dishonesty. See 175 East 74th
Corp., 416 N.E. 2d at 587. Liability policies, by contrast, require
an insurer to discharge an obligation of the insured to a third
party for sone act of the insured or its enployee. ld. at 587
Al t hough enpl oyee di shonesty policies may cover the | oss of third-
party property in the possession of the insured, see, e.g., First
Nat’| Bank v. Fidelity & Cas. Co., 634 F.2d 1000 (5th Gr. 1981),
these polices do not serve as liability insurance to protect
enpl oyers against tortious acts commtted against third-parties by
their enployees. See Qulf Bldg. Servs. v. Travelers Indem Co.
435 So. 2d 477, 479 (La. C. App. 1983) (holding that an enpl oyee
di shonesty insurance policy did not cover damage to a custoner’s
property resulting from a fire set by the insured s enployee
working in the custoner’s building). Mere insertion of the words
“legal liability” into an enployee dishonesty policy does not
transformthe policy into a liability policy. See, e.g., Acadia
Ins. Co. v. NcNeil, 116 F.3d 599, 602-03 (1st G r. 1997); First
Nat’| Bank v. Lustig, 975 F.2d 1165, 1166-67 (5th Gr. 1992);
Anderson v. Enployers Ins., 826 F.2d 777, 780 (8th Gr. 1987); 175
East 74th Corp., 416 N E. 2d at 587-88.

In this case, the policy stated “[t] he property covered under

13



this insurance is limted to property . . . for which you are
legally liable.” Lynch Properties argues that it was legally
liable for the m sappropriation because Bartlett was responsible
for witing checks, having Harry Lynch sign them and bal ancing
Ms. Lynch's separate personal accounts. It does not argue,
however, that it was legally liable for the funds prior to their
theft. Instead, it argues only that once Bartlett m sappropriated
the funds, it becane liable to Ms. Lynch to replace those funds
and that Potomac nust indemify it for that reinbursenent because
Bartlett stole the funds in the course of her duties at Lynch
Properties. Wile Lynch Properties thereby argues how it my be
vicariously liable for Bartlett’s acts,® this argunent fails to
show how it was “legally liable” for the stolen property itself,
that is, for the funds in Ms. Lynch’s account. Accept ance of
Lynch Properties’ argunent would nean that Potomac’s policy woul d
cover any | oss where an enpl oyee takes a custoner’s property in the
course of their enploynent responsibilities, regardl ess of whether
the enpl oyer had any interest in the property itself. Furthernore,
it would transform this policy, which insures property |oss for
whi ch Lynch Properties is legally liable, into a policy insuring
any vicarious liability arising from an enployee’'s dishonesty.

This argunent is forecl osed by the plain |anguage of the “Interest

3 We express no opinion as to whether Lynch Properties or
Bartlett would be I|iable to Ms. Lynch for Bartlett’s
m sappropriation of noney. Lynch Properties has reinbursed Ms.
Lynch for the m ssing noney, and this issue is not before us. W
merely hold that the words “legally liable” refer to the property
interest that Lynch Properties nust have to trigger coverage under
t he enpl oyee di shonesty policy.

14



Covered” provision, which requires that the enployer have sone
interest in the m sappropriated property, whether that be because
the enpl oyer owns, holds, or is legally |iable for the property.
Cf. Hudi burg Chevrolet, Inc. v. dobe Indem Co., 394 S.W2d 792
(Tex. 1965) (hol ding that insurance contract provisions that cover
property at a specified |ocation for which the insured is liable
insure against |loss of the property and do not indemify the
i nsured against tort or contractual liability to the ower of the
property).

Qur conclusion is reinforced by the fact that the enpl oyee
di shonesty insurance policy under which Lynch Properties seeks
indemmificationis part of a master policy issued by Potomac. This
mast er policy includes both liability and property coverage. Under
the liability part of the policy, Potomac agrees to pay anmounts for

whi ch Lynch Properties is legally liable. Liability coverage is

triggered by an “occurrence,” which the policy defines as “an
acci dent, i ncluding continuous or repeated exposure to
substantially the sane general harnful conditions.” Under Texas

law, intentional and volitional acts are not “occurrences” that can
trigger liability coverage. See Union Mut. Ins. Cos. v. Stotts,
837 F. Supp. 814, 816 (N. D. Tex. 1993); Argonaut Sout hwest Ins. Co.
v. Maupin, 500 S.W2d 633, 635 (Tex. 1973). Simlarly, under the
property coverage, section Il1.F of the “Special Extended Coverage
Endor senent” specifically excludes | osses “caused by any w || ful or
di shonest act or om ssion of the Insured or . . . any enpl oyee of

any lnsured.” Wt hout deciding the applicability of either of

15



these policies, the existence of these other parts of the nmaster
policy indicates that the words “legally liable” in the “Interest
Covered” provision of the enpl oyee di shonesty policy were intended
only tolimt the property that woul d be covered under that policy,
and not to extend coverage to the theft of customer property by the
insured’s enployees where the insured has no interest in the
m sappropri ated property.
11

In light of our conclusion that Ms. Lynch’s m sappropriated
funds do not fall within the “Interest Covered” under the enpl oyee
di shonesty policy issued by Potomac, we decline to address the
ot her grounds on which the district court based its decision.
Furt hernore, because Potonac accordi ngly had a reasonabl e basis on
which to deny Lynch Properties’ claim we affirm the district
court’s denial of Lynch Properties’ extra-contractual state |aw
clains for failure to pay Lynch Properties’ claim See Aranda v.
| nsurance Co., 748 S.W2d 210, 213 (Tex. 1988).

For the foregoi ng reasons, the decision of the district court

i s AFFI RMVED.
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