UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11359

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

CLARENCE ROBI NSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

) August 29, 1997
Bef ore WSDOM DUHE, and BARKSDALE, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue in this appeal froma perjury conviction is whether
the lawer-client privilege covers: (1) a forfeiture notice
received by C arence Robinson and handed by him to a |awer
representing Robi nson in anot her proceeding; and (2) that transfer
of the notice, as well as Robinson’s comuni cations with that, and
anot her, | awer, both of whomdeclined to represent Robinson in the
forfeiture proceedings. The district court rejected the clained

privilege and admtted the evidence. W AFFIRM



| .

When Robinson was arrested by DEA agents for drug-related
offenses in early January 1994, approximtely $3500 was seized.
Several weeks later, on 14 February, the DEA sent Robinson a
notification of forfeiture (the notice) at the Lubbock County Jail,
where he was incarcerated. Robinson was then represented in the
crim nal proceedi ng by appointed counsel, M ke Thonas.

In late February, Thomas visited Robinson at the jail to
di scuss that representation. The conference took place in a secure
meeting room so that prisoners could neet in secrecy with their
| awyers. During the neeting, Robinson handed the notice to Thonas,
asking Thomas if he would represent him (Robinson) in the
forfeiture proceedi ng.

Thomas responded that he had been appointed to represent
Robi nson only with respect to the crimnal proceeding. Robinson
t hen asked Thomas to forward the notice to Ruth Cantrell, a | awer
who had previously represented Robi nson.

Thomas left the jail with the notice in hand. He promptly
made a copy of the notice and nailed it to Cantrell, together with
a letter explaining his conversation with Robi nson; nmade a copy of
the notice for his (Thomas’) file; and returned the original notice
to Robinson, along with a copy of his letter to Cantrell. Thonas

included a letter of his own to Robi nson.



Thomas kept copies of the docunents in his file. Hi s
representation of Robinson in the crimnal matter ended in My
1994, when new counsel was appointed for Robi nson’s appeal.

By letter to Robinson in March 1994 referencing “seizure”
Cantrell stated that she did not feel qualified to represent
Robi nson. She al so sent him copies of the materials Thonmas had
provi ded her.

In March 1995, Robinson sought, pro se, the return of the
money forfeited in accordance with the 1994 notice. Hi's position
in district court was that he did not know of the forfeiture
proceeding: “If it was done, it was w thout any notice being sent
to this plaintiff”. The district court denied relief.

Robi nson appeal ed, stating in his pro se brief that he had
never received a notice of forfeiture, or seen the notice which the
DEA published in “USA Today”, or had actual notice. Qur court
remanded the case for a hearing on whether the DEA had properly
notified Robinson of the forfeiture.

On renand, Robinson testified in June 1996 as fol |l ows:

Well, vyour honor[,] | never did receive
forfeiture papers while | was |ocked up in
jail. And | never did notice that they was

taking anything, ny noney or anything |ike
that, because | wasn’'t told they was taking ny
money. | wasn’t given a receipt for ny noney,
and ny noney was not drug rel ated noney.

The court: Al right, sir. So it is your
position that you did not receive actual
notice from the governnent that they were



going to seek forfeiture of this noney; is
that right?

Robi nson: No, sir.

The court: Ckay. When you said “no, sir
you are agreeing wth ny statenent?

Robi nson: Yes, sir.

The court: Ckay. And you were in the county
jail here in Lubbock; is that right; at the
time these proceedi ngs took pl ace?

Robi nson: Yes, sir.

The next day, an Assistant United States Attorney, who had
previously contacted Thomas about the matter, told Thomas about
Robi nson’ s testinony that he had never received the notice. Thonas
responded that he m ght have docunents in his file pertaining to
the truthful ness of that testinony.

Shortly thereafter, a grand jury subpoena i ssued for any such
docunents. Thomas produced themfor the grand jury. The produced
docunents, to include those subpoenaed from and produced by,
Cantrell, were: the copies of the notice given by Robinson to
Thomas and sent to Cantrell, and the letters those |awers sent

each ot her and Robi nson concerning the forfeiture.

Robi nson was indicted for perjury. After a pre-trial
suppression hearing, in which he asserted the |awer-client
privilege as to Thomas and Cantrell, the trial court ruled fromthe

bench that, based on the evidence presented,



this communi cati on between M. Robinson and

at t or neys Thonmas and Cantrell wer e
communi cations that were not intended to
remain confidential. In other words they were

not made in confidence.

The docunent in question--that is, the notice
of seizure--was a governnent docunent created
and received from the Governnent by M.
Robi nson. He was seeking to give this
docunent to these attorneys in an effort to
have themrepresent himin the DEA sei zure and
forfeiture proceedings. For that reason | do
not believe that the communications were
cl oaked with the attorney/client privilege.

Li kewi se, the order denying the suppression notion stated in
part:

The Court finds that the communication in
gquestion between Defendant Robi nson and

at t or neys Thomas and Cantrell was a
communi cati on not i nt ended to renmai n
confidential. The communication dealt with a

docunent created by the Governnent and
recei ved by M. Robinson fromthe Governnent.

The communication involved M. Robi nson
seeking legal counsel to contest the DEA
seizure and forfeiture proceedings. Such

communi cati on was not made in confidence.

At the trial on the perjury charge, this objected-to evidence

was admtted. Robinson was convicted of perjury.
.

Robi nson contends that the district court erred in not
excluding the testinony of Thomas and Cantrell. Along this line,
he concedes, of course, that the notice per se is not cloaked with
the lawer-client privilege. Instead, he asserts that his receipt

of it is.



“Except as otherwise required by the Constitution of the
United States” or other authority listed in Rule 501, the | awer-
client privilege “shall be governed by the principles of the common
law as they may be interpreted by the courts of the United States
in the light of reason and experience”. FED. R Ewvip. 501.
Accordingly, we reviewa district court’s ruling on such a claimas
“a question of fact, to be determned in the light of the purpose
of the privilege and guided by judicial precedents”. United Sates
v. Neal, 27 F.3d 1035, 1048 (5th Gr. 1994), called into doubt on
ot her grounds by United States v. Crouch, 51 F.3d 450 (5th Cr.
1995); Hodges, Grant & Kaufrmann v. | RS, 768 F.2d 719, 721 (5th Gr.
1985). As wusual, factual findings are reviewed for clear error;
conclusions of |law, de novo. Neal, 27 F.3d at 1048.

The purpose of the privilege is to “encourage full and frank
comuni cati on between | awyers and their clients and t hereby pronote
broader public interests in the observance of law and
adm nistration of justice”. United States v. (Under Seal), 748
F.2d 871, 873 (4th Cr. 1984) (quoting Upjohn v. United States, 449
U. S 383, 389 (1981)), vacated as noot on other grounds by 757 F. 2d
600 (4th Cr. 1985). On the other hand, because the privilege “has
the effect of wthholding relevant information from the fact-
finder, it applies only where necessary to achieve its purpose”.

Fisher v. United States, 425 U. S. 391, 403 (1976); see also In re

Grand Jury Proceedings (Jones), 517 F.2d 666, 671-72 (5th Cr.



1975) (“crimnal liability” exception to general rule of non-

confidentiality of identity of client a limted and rarely
avai |l abl e sanctuary” because it “runs counter to the dom nant ains
of the law).

The assertor of the |awer-client privilege nust prove: (1)
that he nade a confidential comrunication; (2) to a lawer or his
subordinate; (3) for the primry purpose of securing either a |l egal
opi nion or | egal services, or assistance in sone | egal proceedi ng.
Neal , 27 F.3d at 1048; In re Gand Jury Proceedings, 517 F.2d at
670.

A

The first question is whether the copy of the notice which
Thomas retained is privileged in its ow right, as distinguished
from Robinson’s contenporaneous comrunications to Thomas when
Robi nson handed over the notice. It goes w thout saying that
docunents do not becone cloaked with the |awer-client privilege
merely by the fact of their being passed fromclient to |awer
“I'f the client is conpellable to give up possession, then the
attorney is”. 8 Wgnore on Evidence 8 2307 (McNaughton Rev. 1961).

In the case of pre-existing docunents, if they “could have
been obtained by court process from the client when he was in
possession[, they] may also be obtained from the attorney by

simlar process following transfer by the client in order to obtain

nmore i nforned | egal advice”. Fisher, 425 U. S. at 403. This result



is in accordance with the purposes of the privilege; a client wll
not be less likely to show his | awer inportant docunents, because
t hose docunents do not becone nore easily discoverable by their
revelation to the lawer. 1d. at 4083. In the case at hand,
the notice was discoverable when in Robinson’s hands. It did not
becone less so by its transfer to Thonmas. Moreover, the notice was
not only received by Robinson from a third party, it was
gover nnent - gener at ed. Furthernore, we find no exception to the
general rule because the docunent produced by Thomas was a copy of
the notice, the original having been returned by himto Robi nson.

Qur inquiry does not end here, however. The adm ssion in
evidence of the notice (copy) retained by Thomas, w thout nore,
coul d arguably not have caused a rational juror to find, beyond a
reasonabl e doubt, that Robi nson received that notice, either from
the Governnent or Thonas. There are several plausible, and
obvi ous, expl anations why Thomas m ght have been in possession of
the notice w thout Robinson having ever been in possession. For
this reason, we nust address two nore issues: whether the fact of
Robi nson’s transfer/transm ssion of the docunent to Thomas is
privil eged; and whet her Robi nson’s statenents to Thonas
contenporaneous with that transmssion, as well as Cantrell’s
comuni cations (letter) to Robinson, are privil eged.

B



Whet her the privilege covers Robinson’s possession of the
docunent and its delivery to Thonmas presents a slightly nore
difficult issue than did the docunent qua docunent. There is
authority for the position that, with respect to pre-existing
docunents, “sending the docunent to the |awer for perusal or
handing it to himand calling attention to its terns ... and the
know edge of the ternms and appearance of the docunents which the
| awyer gains thereby are privileged fromdi scl osure by testinony in
court”. 1 McCormck on Evidence 8§ 89 (4th ed.); accord, In re
Grand Jury Proceedings, 959 F.2d 1158, 1165 (2d Gr. 1992)
(attorney client privilege inthe context of pre-existing docunents
“attaches not to the information but to the communication of the
i nformation”).

The nore reasoned approach, however, is that, although a
communi cation of “the place of custody of a docunent nay be a part
of a communication ... and may also be a confidential one
ordinarily it will be neither”. 8 Wgnore on Evidence § 2309
(McNaughton Rev. 1961). This is because, again, the privilege is
to be construed narrowmy to apply only where its application would
serve its purposes; where it is doubtful that a client neans to
comuni cate confidentially, the privilege does not attach, as the
client would have acted simlarly even without the privilege.

The instant case is no exception. There is no evidence that

Robi nson i ntended that the fact of his possession of the notice be



“communi cated” to Thomas when he handed the docunent to Thonas.
Robi nson nerely handed the notice to Thomas, hoping to secure his
representation; the docunent delivery was intended nerely to
facilitate the representation, not as a statenent of possession.
Such delivery cannot reasonably be construed as a “communi cati on”
Agai n, we note that Robi nson has the burden of show ng each el enent
of the privilege. He has failed to prove that his transfer of the
notice was a communi cation of the fact of his possession of it.
In any event, assum ng arguendo that Robinson’s transfer of
the notice was a “conmmuni cati on” of his possession of the notice,
there is no evidence that Robinson neant for the communication to
be confidential. “I't is vital to a claimof privilege that the
communi cati on have been nade and mai ntai ned i n confidence”. United
States v. Pipkins, 528 F.2d 559, 563 (5th Gr. 1976). The assertor
of the privilege nust have a reasonable expectation of
confidentiality, either that the information disclosed is
intrinsically confidential, or by showing that he had a subjective
intent of confidentiality. ld. at 563; United States v. Melvin,
650 F. 2d 641, 646-47 (5th Cr. Unit B 1981). It is not enough for
the neeting to be between a |awer and would-be client, or that
the neeting take place away frompublic view. See id. at 646-47
Qobvi ously, Robinson’s possession of the notice was not
intrinsically confidential; the governnent-generated docunent,

addressed to Robinson in care of the county jail, was delivered to

- 10 -



the jail by certified mail. The return receipt is stanped February
22, 1994, and is signed by an authorized person for the county. 1In
short, know edge of the delivery of the notice to the jail was
quite public, to say the least. Restated, mailing the notice to
the jail, and its receipt by the jail, preclude its subsequent
possessi on by Robinson frombeing intrinsically confidential.

Furt hernore, Robi nson showed no intent to retain in confidence

the fact of his possession of the notice. Toward that end, “we
must | ook to the services which the attorney has been enpl oyed [or
sought] to provide and determne i f those servi ces woul d reasonably
be expected to entail the publication of the clients’
communi cations”. In re Gand Jury Proceedings, 748 F.2d at 875.
Robi nson was seeking | egal representationinthe forfeiture action.
It is difficult to imagine a course of representation in that
regard which would not entail the disclosure of the notice and
Robi nson’s receipt of it. The notice would quite Iikely be one of
the first docunments, if not the first, referenced in any such
representation. Under these circunstances, any expectation by
Robi nson of the confidentiality of his possession of the notice
woul d be mani festly unreasonable. |In short, the possessi on was not
i n confidence.
C.

Finally, we address both Thomas’ testinony about Robinson’s

statenents to him when Robinson handed him the notice, and



Cantrell’ s testinony about her conmmuni cation with Robi nson. Again,
“[1]t is vital to a claimof privilege that the comruni cati on have
been made and nai ntai ned in confidence”. Pipkins, 528 F. 2d at 563.
1

Robi nson’s statenents to Thomas were concerned wth, and
intended to secure, | egal representation. The fact of
representation, or an attenpt at securing it, are generally not
wthin the privilege. In re Gand Jury Proceedings (Jones), 517
F.2d at 670-71.

There is an exception to this rule, however, where revealing
the identity of the client would be probative or relevant to a
crimnal charge against the client. 1d. at 672. But, again, as in
all cases, the client nust have had a reasonabl e expectation of
confidentiality, either because the information disclosed is
intrinsically confidential, or because he had a subjective intent
of confidentiality. Pi pkins, 528 F.2d at 563; United States v.
Mel vin, 650 F.2d 641, 646-47 (5th Cir. Unit B 1981).

Robi nson’s statenents to Thonmas, including his request for
| egal representation (therefore his identity as a client or woul d-
be client), are not intrinsically confidential, for the sane
reasons that his transfer of the notice to Thomas was not. Any
reasonably foreseeable representation would entail the disclosure
that Thonas represented Robi nson and, therefore, the substance of

Robi nson’ s statenents to Thomas at their neeting. This information
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woul d becone public very quickly. | ndeed, prior to citing the
notice of forfeiture, perhaps the only thing which mght earlier
becone public in a challenge to the forfeiture, see supra, woul d be
Thomas’ statenent, witten or oral, that he was representing
Robi nson in that proceedi ng. Expecting otherw se i s unreasonabl e.

Robi nson’s statenents to Thonmas were not confidential. The

sane applies equally to Cantrell’s communi cati on with Robi nson.
2.

In any event, even if Robinson’s statenents to Thonas, or
Cantrell’s conmuni cati on with Robinson, are cloaked in the | awer -
client privilege, their admssion in evidence would be harmnl ess
error. See FED. R Ewvib. 103; United States v. Aucoin, 964 F.2d
1492, 1499 (5th Gr. 1992) (applying harml ess error analysis to
claimof lawer-client privilege); United States v. Mody, 923 F. 2d
341, 352 (5th Cr. 1991) (sane); United States v. Jinenez Lopez,
873 F.2d 769, 771 (5th Cr. 1989) (“even if abuse of discretion in
the adm ssion or exclusion of evidence is found, the error is
reviewed under the harmess error doctrine”). The notice and
Thomas’ testinony about Robinson handing it to him neither of
whi ch are protected by the privilege, woul d be nore than sufficient
for a rational juror to find, beyond a reasonable doubt, that
Robi nson comm tted perjury.

L1l

For the foregoing reasons, the judgnent is
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