UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11304

JOHN G- DENTON and PAULA J. SAVAGE,

Pl ai ntiffs-Appel | ees- Cross- Appel | ant s,

VERSUS

JAMES MORGAN, Commi ssioner, Juvenile Board of Comanche County, Et
Al .
Def endant s

JOHN WEAVER, Comm ssioner, Juvenile Board of Conmanche County,
Texas; ERN E REI NKE, Conmm ssi oner, Juvenil e Board of Bosque County,
Texas; CHARLES GARRETT, Conmi ssioner, Juvenile Board of Ham I ton,
County, Texas; JUVEN LE PROBATION BOARD OF COVANCHE COUNTY;
JUVENI LE PROBATI ON BOARD OF BOSQUE COUNTY; JUVENI LE PROBATI ON BOARD
OF HAM LTON COUNTY,

Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Northern District of Texas

March 23, 1998

Before JOLLY, DUHE, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

The Plaintiffs, John G Denton and Paula J. Savage, sued the
Def endants, Judges Waver, Reinke, and Garrett, Conm ssioners of
the Juvenile Probation Boards of Bosque, Conmanche, and Ham | ton
Counties, Texas, alleging violations of the First Anendnent to the

United States Constitution, enforceabl e under 42 U.S.C. §8 1983, and



t he Texas Wi stl ebl ower Act, Tex. Rev. Cv. Stat. Ann. art. 6252-
16A 8§ 2(Vernon Supp. 1992)(repeal ed) (current version at Tex. CGovt.
Code. 8§ 544.002 (Vernon Supp. 1996)). The Defendants appeal from
an order of the district court denying Defendants’ Mtion for
Judgnent as a Matter of Law on the Plaintiffs’ First Amendnent
clains. The Plaintiffs, as Cross-Appellants, appeal froman order
of the district court ordering remttitur and granting Defendants’
Motion for Judgnent as a WMatter of Law on Denton’s Texas
Wi stl eblower claim  After consideration of the briefs and the

record on appeal, we affirmthe district court.

| .

Plaintiff, John G Denton, served as Chief Probation Oficer
for the Juvenil e Probati on Boards of Bosque, Comanche, and Ham | ton
counties from May 1983 wuntil his discharge in January 1992.
Plaintiff, Paula J. Savage, served as a juvenile probation officer
for the three counties fromJanuary 1990 until she was di scharged
in Septenber 1991.

In January 1991, the Plaintiffs were assigned the case of
“WD. A ,” a juvenile recently released from Belton Detention
Center. Al t hough WD. A had been released from the detention
center because the center had closed, the juvenile was still
subject to a continuing detention order. As WD. A 's juvenile
probation officers, the plaintiffs attenpted to secure educati onal

services for WD. A in the difton |Independent School District



(“difton 1.S.D.”), located in Bosque County. After a neeting
attended by the plaintiffs, Cifton 1.S D of ficials, a
representative from the Texas Departnent of Mental Health and
Mental Retardation, the Cifton police chief, Judge Reinke, and a
county attorney, the juvenile was denied adm ssion to Cdifton
| .S.D. because of the continuing detention order. Follow ng the
nmeeting, the county attorney issued an order to take WD. A into
custody and detain himfor not conpleting his stay at his previous
pl acemrent. WD. A was l|later released to his father, but remained
under a detention order that prohibited himfromattendi ng school.
Judge Rei nke, Comm ssioner of the Juvenile Board of Bosque County
subsequently commtted WD. A to the Texas Youth Conm ssion.
Believing that the actions taken by Cifton |I.S. D. were illegal
the plaintiffs wote aletter to the Texas Educati on Agency (" TEA")
conplaining that WD. A’ s rights under the Texas Educati on Code and
the Federal Individuals with Disabilities Education Act had been
vi ol at ed.

According to Denton and Savage, the Defendants were angered
and enbarrassed that the Plaintiffs had gone “over their heads” by
witing the letter to the TEA Followi ng disclosure of the TEA
letter, the judges unani nously voted i n Septenber 1991 to di scharge
Savage and denote Denton fromchief probation officer. In January
1992, the judges voted to term nate Denton. According to the
Def endants, however, the Plaintiffs were fired due to i nappropriate
travel expense reports and conti nui ng budget probl ens. Denton sued

Judge Janes Morirgan, Conmm ssioner, Juvenile Board of Comanche



County, Texas,! and Judges Ernie Reinke, John Waver, and Charles
Garrett, Conmm ssioners of the Juvenile Boards of Bosque, Comanche
and Ham lton  Counti es, Texas, respectively (collectively
“Defendants”), alleging violations of the First Arendnent under 42
U S C 8§ 1983, and the Texas Wi stleblower Act. Plaintiff Savage
joined in the First Amendnent claim against Defendants. The
Plaintiffs alleged that they were wunlawfully discharged by
Defendants in retaliation for witing the letter to the TEA
conpl aining about the failure of the difton I.S. D. to provide
educational services to WD. A

After a trial on the nerits, the jury found that the
Defendants termnated the Plaintiffs in retaliation for reporting
an alleged illegality and speaking out on a matter of public
concern. Thus, the jury found liability on the Plaintiffs’ First
Amendnent clainms and Denton’s Wi stleblower claim against the
Juvenile Probation Boards of Bosque, Conmanche, and Hamlton
counties. The jury awarded Denton $117,876 in past | ost wages and
$111, 000 for |l ost pension. The jury awarded Savage past | ost wages
of $19,600. At trial, however, the Plaintiffs’ expert econom st
had only testified that Savage's |ost wages totaled $8,640 and
Denton’s past | ost wages total ed $24,376 and | ost pension totaled
$82, 620.

Follow ng trial, the Defendants noved for judgnent as a matter

of lawon the Plaintiffs’ First Armendnent and Wi stl ebl ower cl ai ns.

! Def endant Morgan, Conmm ssioner, Juvenile Board of Comanche
County did not appeal the judgnent.
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The trial court granted the Defendants’ Rule 50(b) renewed notion
for judgnment as a matter of |law on Denton’s Wi stlebl ower claim
deni ed the Defendants’ notion for judgnent as a matter of |aw on
the Plaintiffs’ First Amendnent claim and ordered remttitur of
the damages to the anmount for which the Plaintiffs’ expert

testified.

1.

The Defendants contend that the district court erred by
submtting to the jury liability issues regarding the individual
county juvenile boards because the Plaintiffs were actually
enpl oyed by the 220th Judicial District Juvenile Board, conposed of
the juvenile boards of Bosque, Conmanche, and Ham |ton counties.
The Defendants contend that the individual juvenile boards of
Bosque, Comanche, and Ham | ton have not functioned since 1988, when
they ceased to function and were replaced by the 220th Judicia
District Juvenile Board created by statute. The Defendants assert
that the nmenbership of the 220th Judicial District Juvenile Board
consi sts of Judges Waver, Reinke, and Garrett, with Judge Mrgan
serving as chairman. The district court, however, found that the
220t h Judicial District Juvenile Board was not a |legal entity.

Al t hough the three county juvenil e boards may have operated as
a single unit, there is no statutory authority for such joint
operation. See Tex. Hum Res. Code Ann. § 152.0031. While Texas
law all ows sone county juvenile boards to operate jointly, the

counties of Bosque, Comanche, and Ham lton are specifically



excluded fromsuch joint operation. See id. 88 152.0031; 152. 0036;
152.0241; 152.0531; and, 152.1031. 1In any event, the nane used to
describe the Plaintiffs’ enployer would not alter the Defendants’
liability because the nenbershi p of the hypothetical 220t h Judi ci al
District Juvenile Board consists of the three individual county
boar ds. The judges, who represent the county juvenile boards,
vot ed unani nously to termnate the Plaintiffs. Thus, liability of
the 220th Judicial District would be inputed to each of the

i ndi vi dual county boards.

L1l

The Defendants contend that the district court erred by
denying their Rule 50(b) renewed Mdtion for Judgnent as a Matter of
Law and Motion for New Trial on the Plaintiffs’ First Amendnent
clainms. In support of this contention, the Defendants argue, inter
alia, the district court erred by finding as a matter of |aw that
the Plaintiffs’ speech involved a matter of public concern; the
Plaintiffs failed to establish that the First Anmendnent
deprivations were the result of a policy, practice, or custom of
the Juvenile Boards; and there was no evidence, or alternatively
i nsufficient evidence, to support the jury s verdict. W reviewde
novo the question of whether a plaintiff’'s allegations state a
valid claim of retaliation for the exercise of free speech
protected by the First Anendnent. See Caine v. Hardy, 943 F.2d
1406, 1415 (5th Gr. 1991)(en banc).

First, the Defendants assert the district court erred by



finding, as a matter of law, that the speech involved a natter of
public concern. |In order for speech by a public enpl oyee to enjoy
constitutional protection fromretaliation by the public enployer,
t he speech nmust involve a matter of public concern.? See Connick
v. Myers, 461 U S. 138, 147 (1983); Wall ace v. Texas Tech Univ., 80
F.3d 1042, 1050 (5th Cr. 1996). To rise to the level of public
concern, the speech at issue nust have been nade primarily as a
citizen rather than as an enployee addressing matters only of
personal concern. See Thonpson v. Gty of Starkville, Mss., 901
F.2d 456, 465 (5th Cr. 1990). As the Court in Connick recogni zed,
“When enpl oyee expression cannot be fairly considered as rel ating
to any matter of political, social, or other concern to the
comunity, governnent officials should enjoy wide latitude in
managing their offices, wthout intrusive oversight by the
judiciary in the nane of the First Amendnent.” Connick, 461 U. S. at
146. Whet her an enpl oyee’s speech addresses a matter of public
concern, rather than a matter of personal concern, nust be
determ ned by the content, form and context of a given statenent,
as revealed by the entire record. See id. at 147-48.

The Defendants argue that the letter to the TEA did not

i nvol ve a matter of public concern because the Plaintiffs failed to

2 This court has established a three part test to deterni ne
whet her speech by a public enployee is constitutionally protected
fromretaliation by a public enployer. First, the speech nust
invol ve a matter of public concern. Second, the public enployee’s
interest in comenting on matters of public concern nust outweigh
the public enployer’s interest in pronoting efficiency. Third, the
enpl oyee’ s speech nmust have notivated the decision to discharge the
enpl oyee. See Thonpson v. City of Starkville, Mss., 901 F. 2d 456,
460 (5th Cr. 1990).



disclose WD.A's continuing detention order, which mde the
juvenile ineligible to attend difton I.S. D. schools, and the
Plaintiffs had hidden all egedly self-serving notives inwitingthe
letter. The Defendants’ argunent presunes that the speech in
gquestion nust be conpletely accurate and the speaker nust not have
any self-interest in the speech, before such speech receives
constitutional protection. Neither the accuracy of the speech, nor
the notivation of the speaker, plays a role in determ ni ng whet her
the expression involves a matter of public concern. See Gonzal ez
v. Benavides, 774 F.2d 1295, 1300-01 (5th Cr. 1985)(“We do not
read Conni ck, however, to exclude the possibility that an i ssue of
private concern to an enployee may also be an issue of public
concern.”). See al so Rode v. Dellarciprete, 845 F. 2d 1195, 1202 (3d
Cir. 1988) (“Dismssing [the plaintiff’s] speech as unprotected
nmerely because she had a personal stake in the controversy fetters
public debate on an inportant issue because it nmuzzles an affected
public enpl oyee fromspeaking out.”). Therefore, the only rel evant
inquiry is whether the Plaintiffs’ letter to the TEA reporting
percei ved wongdoing on the part of difton |I.S D addresses a
matter of concern to the community.

The Plaintiffs’ letter conplains to the TEA about perceived
illegal action on the part of Cifton |I.S. D. officials in denying
educational services to a disabled juvenile. The Plaintiffs
believed that the school district’'s refusal to offer WD A
adm ssion to the public school systemviolated the Texas Educati on

Code and the Federal Individuals with Disabilities Educati on Act.



This court has held that speech reporting official msconduct,
wr ongdoi ng, or nmal feasance on the part of public officials involves
matters of public concern. See Wlson v. UT Health Center, 973
F.2d 1263, 1269 (5th Cr. 1992)(reporting sexual harassnent of
superiors); Schultea v. Wod, 27 F.3d 1112, 1120 (5th Gr. 1994),
super seded on ot her grounds, 47 F. 3d 1427 (1995) (en banc) (reporting
suspected crimnal activity of city council nenber); Brawner v.
Cty of R chardson, Texas, 855 F.2d 187, 192 (5th Gr. 1988)
(reporting possible police msconduct). As the letter to the TEA
reported percei ved wongdoing on the part of public officials, we
hold that letter clearly addressed a matter of public concern
Thus, the district court did not err by finding the letter involved
a matter of public concern as a matter of |aw

Second, the Defendants contend that the district court erred
by submtting the First Amendnent claimto the jury because the
Plaintiffs failed to establish the First Anmendnent deprivation
resulted froma policy, practice or customof the juvenile boards.
The defendants assert that in order to establish liability under 42
U S C § 1983, a plaintiff must establish the alleged
constitutional violation occurred pursuant to a policy, practice or
custom of a governnent entity. See Mounell v. New York City Dept.
of Social Services, 436 U S. 658, 690 (1978); Jett v. Dallas
| ndependent School Dist., 7 F.3d 1241, 1244-45 (5th Cr. 1993). By
maki ng this argunent, the Defendants fail to acknow edge a second
recogni zed avenue for establishing 8§ 1983 liability, nanely, that

decisions by final policy-nmaking bodies or officials constitute



of ficial governnent policy. See Penbaur v. G ncinnati, 475 U S.
469, 481 (1986). In this regard, the Court in Penbaur noted that
for purposes of 8§ 1983 liability, “[L]iability attaches only where
the decision nmaker possesses final authority to establish
[ governnment] policy with respect to the action ordered.” Penbaur,
475 U. S. at 481. \Wiether the governnent decision naker has final
policy-making authority is a question of state law to be resol ved
by the court. See City of St. Louis v. Praprotnik, 485 U S. 112,
123 (1988); Penbaur, 475 U.S. at 483; Jett, 7 F.3d at 1244.

The Def endants clai mthe individual judges could not be final
policy makers because their respective counties did not enploy
Denton and Savage, but that the 220th Judicial D strict Juvenile
Board was the Plaintiffs’ actual enployer. As we have already
held, the “220th Juvenile Board” has no basis in Texas |aw
Consequent |y, any action by the all eged “220th Juveni |l e Board” nust
be i nmputed to the individual county juvenile boards. In any event,
each county took official action against the Plaintiffs because the
judges, in their capacity as representatives of the individual

county juvenil e boards, unaninously voted to term nate Denton and

Savage. Therefore, the individual juvenile boards of Bosque,
Comanche and Hamlton counties are liable for any illegal
enpl oynent action which results from their official acts. It

appears fromthe record that the individual county juvenile boards
have final policy-nmaking authority regarding the hiring and firing
of juvenile probation officers. See, e.g., Tex. Hum Res. Code

Ann. 8§ 152.0008 (Vernon 1990) (providing that juvenile probation

10



officers serve at the pleasure of the appointing authority). No
ot her governnental body has any authority over the enploynent
decisions nmade by the county juvenile boards. Thus, as the
ultimate authority inthe decisionto termnate the Plaintiffs, the
i ndi vi dual county juvenile boards of Bosque, Comanche and Ham | ton
must bear the consequences for any violation of the Plaintiffs’
constitutional rights.

Third, the Defendants claim the district court erred by
denying their rule 50(b) notion for judgnent as a matter of |aw
because there is no evidence, or alternatively insufficient
evi dence, to support the jury's verdict regarding retaliation in
violation of the Plaintiff’s First Anmendnent rights. The
Def endants argue that the evidence proves the judges decision to
term nate was based on the Plaintiffs’ inproper travel vouchers and
i nsubordi nation, and not the TEA |letter. The jury, however, found
that the TEA letter was the reason for the Plaintiffs’ term nation
and i nposed liability on the Defendants for violations of the First
Amendnent .

When reviewi ng the district court’s denial of a notion for
judgnent as a matter of |aw challenging the |legal sufficiency of
the evidence, the appellate court applies the sanme standard to
reviewthe verdict that the district court used in first passing on
the noti on. See Hiltgen v. Sunrall, 47 F.3d 695, 700 (5th Cr.
1995) (citing Bridges v. G oendyke Transport, Inc., 553 F.2d 877
(5th CGr. 1977)). Therefore, in due deference to the jury’'s

determ nation, a verdict nmust be upheld unless "thereis nolegally

11



sufficient evidentiary basis for a reasonable jury to find" as the
jury did. See id. (citing Fed.R Gv. P. 50(a)(1)). In this
regard, the court has stated:

A jury may draw reasonabl e i nferences fromthe evi dence,

and those inferences may constitute sufficient proof to

support a verdict. On appeal, we are bound to view the

evi dence and all reasonable inferences in the |ight nost

favorable to the jury's determnation. Even though we

m ght have reached a different conclusion if we had been

the trier of fact, we are not free to reweigh the

evidence or to reevaluate credibility of witnesses. W

must not substitute for the jury s reasonable factua

i nferences other inferences that we nmay regard as nore

r easonabl e.

Ri deau v. ParkemIndus. Services, Inc., 917 F. 2d 892, 897 (5th Gr
1990) .

After reviewing the record and viewing the evidence and
reasonable inferences in the light nost favorable to the jury's
determ nation, we hold that the Plaintiffs established a legally
sufficient evidentiary basis for a reasonable jury to find that the
TEA letter notivated the decision to discharge the Plaintiffs.
Specifically, Judge Mrrgan testified that he was upset and
distressed by the TEA letter. Judge Mdrgan further testified that
the letter was a factor in the Plaintiffs’ term nation because he
was concerned that it showed a | ack of cooperation with the board.
Addi tionally, Judge Reinke testified that he was very upset and
concerned by the TEA letter. Fromthis testinony, the jury could
infer that the TEA letter notivated the decision to termnate the
Plaintiffs. Wiile each of the judges testified that the
Plaintiffs’ violation of the travel policy was the actual reason

for the termnation, the jury was free to disregard this testinony

12



as a nere pretext for the real reason behind the Plaintiffs’
term nation. Consequently, the district court did not err by

denyi ng the Defendants’ notion for judgnent as a matter of |aw

| V.

The Plaintiffs claimthe district court erred by granting the
Defendants’ notion for judgnent as a matter of law on Denton’s
Texas Wi stl ebl ower Act claim Specifically, Denton disputes the
district court’s interpretation of the statute as precluding a
claim by a public enployee when the protected speech concerns a
violation of the law by a third party, not the Plaintiff’s
enpl oyer. Because Denton reported a perceived violation by difton
|.S.D. and not the three defendant juvenile boards, the court
granted the Defendants’ notion for judgnent as a matter of law. W
review de novo the district court’s determ nation of state |aw
See Sal ve Regina College v. Russell, 499 U S. 225, 231 (1991).

At the tinme of Denton’s term nation, the Texas Wi stl ebl ower
Act provided, “A state agency or |ocal governnental body nay not
suspend or termnate the enploynent of, or otherw se discrimnate
against, a public enployee who reports a violation of law to an
appropriate |aw enforcenent authority if the enployee report is
made in good faith.” Tex. Cv. Stat. Ann. art. 6252-16A 8§ 2 (Vernon
Supp. 1992) (repeal ed 1993)(current version at Tex. Govt. Code. 8§
544. 002 (Vernon Supp. 1996)). The Plaintiffs argue that the plain
| anguage of the forner version of the Whistleblower Act supports

the jury’s verdict because there was no express requirenent in the
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statute that the reported violation of the |aw nust have been
commtted by the whistleblower’s enployer. Although not expressly
requi red, the statute has been universally interpreted to require
the whistleblower’s enployer to have commtted the reported
violation. See Davis v. Ector Cty., Texas, 40 F.3d 777, 786 (5th
Cir. 1994); Harris Cty. Precinct Four Constable Dept. v. G abowski,
922 S. W 2d 954, 955 (Tex. 1996)(stating that the Wi stl ebl ower Act
protects enployees who report violations by their enployer);
Stinnett v. WIllianson Cy. Sheriff’'s Dept., 858 S.W2d 573, 575
(Tex. App.--Austin 1993, writ deni ed) (“Traditionally, t he
Wi stl ebl ower Act has been applied to public enployees who are
fired in retaliation for reporting their enployer’s violations of
law that are detrinmental to the public good or society in
general .”); Castafieda v. Texas Dept. of Agriculture, 831 S W2d
501, 503- 504 (Tex. App. - - Cor pus Chri sti 1992, writ
denied)(interpreting the phrase “reports a violation of thelaw to
i ncl ude any di sclosure of information regarding a public servant’s
enpl oyer tending to directly or circunstantially prove a violation
of the |aw). Thus, it appears that in 1992, Texas |aw did not
recogni ze a cause of action where the reported violation of |awdid
not concern the whistleblower’s enployer. Denton fails to cite any
authority where the statute is applied to protect whistleblowers
who report violations of the law by third parties. Al though the
pl ain | anguage of the statute does not expressly require the
whi st | ebl ower’ s enpl oyer to have comnmtted the reported viol ation,

we cannot disregard the overwhel m ng authority to the contrary.
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Addi tionally, Denton points to the recent anmendnents to the
Wi stl ebl ower Act, which add the requirenent that the governnent
enpl oyer commt the violation, as proof that the earlier version of
the Act permtted clains by a whistleblower who reported any
violation of the law, including violations by third parties.® By
anendi ng the statute, Denton insists that the Texas Legislature
intended to narrow the scope of the law to permt only clains by
public enployees who report violations of the law by their
enpl oyers. Although the Plaintiff presents a plausible
interpretation, the nore likely reason for the anmendnent is that
the Texas Legislature intended to clarify the law to accord with
current interpretations. Consequently, we hold that the district
court did not err by granting the Defendants’ Mdtion for Judgnent

as a Matter of Law on Denton’'s Texas Wi stl ebl ower Act claim

V.

The Plaintiffs contend that the district court erred by
inproperly granting the Defendants’ Mdtion for Remttitur. The
jury awarded Savage past | ost wages of $19,600 and Denton $117, 876
in past |ost wages, $110,000 for lost future wages, and $110, 000

3 1n 1995, the Texas Wi stl ebl ower Act was anended to provide:

A state or local governnental entity may not suspend or
termnate the enploynent of, or take adverse personne

action against, a public enployee who in good faith
reports a violation of |aw by the enpl oyi ng gover nnent al
entity or another public enployee to an appropriate | aw
enforcenent authority.

Tex. Govt. Code 8§ 554.002(a) (Vernon Supp. 1996) (enphasis added).
15



for lost pension. After finding that the jury awards were
insufficiently supported by the evidence, the district court
remtted the damages to t he anount which the Plaintiffs’ expert had
testified at trial. W review the district court’s order of
remttitur for abuse of discretion. See Eiland v. Westinghouse
El ectric Corp., 58 F.3d 176, 183 (5th Gr. 1995). W determ ne the
size of the remttitur in accordance with the “maxi num recovery
rule” by reducing the verdict to the maxi numanount the jury could
have properly awarded. ld. (citing Dixon v. International
Harvester Co., 754 F.2d 573, 590 (5th G r. 1985)). Under Texas
law, remttitur orders should be upheld only when the review ng
court determnes that the evidence was factually insufficient to
support the jury verdict. See Larson v. Cactus Uility Co., 730
S.W2d 640 (Tex. 1987).

At trial, the Plaintiffs’ economc expert, Dr. Berknman,
testified that Denton’s danages were as follows: |ost incone from
January 1992 until April 1993, $24,376.00; |oss of future incone,
$112, 260. 00; and | ost pension, $82,620.00. Dr. Berkman testified
that Savage's actual lost inconme totaled $8,640.00, and | ost
pension in the amount of $42,294.4 Follow ng deliberations, the
jury awarded Denton $117,876 in past |ost wages, $110, 000 for | ost
pensi on, and $110,000 in lost future wages. The jury awarded

Savage $19,600 in |ost wages. The Plaintiffs argue that the

4 On cross-exam nation, however, Dr. Berkman testified that
t he anobunt of Savage’ s | ost pension was no | onger valid because her
new enpl oynent provided better pension benefits than her forner
] ob.
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di fference between the expert testinony and the jury verdict nerely
reflects the amount of economc loss suffered by the Plaintiffs
fromthe tinme Dr. Berkman prepared his report in 1993 and the tine
of trial in 1996. Therefore, the Plaintiffs contend that the jury
merely updated the anounts. The jury, however, was not given
enough information to update the anount of econonic |oss because
Dr. Berkman did not provide the jury with an adequate basis for
updating the nunbers. When asked how he arrived at the anount of
damages for Denton, Dr. Berkman testified that he | ooked at the
Plaintiff’s enploynent history, inconme docunents, and “where he
coul d have been had he remai ned enpl oyed.” Furthernore, when asked
whet her the nunbers had changed much from 1993 until 1996, Dr.
Berkman testified in the affirmative, but did not wish to specul ate
to a current anount of damages. Any attenpt to update the anount
of damages woul d have been purely specul ative because the jury was
not provided with enough information to engage in the type of
econom c forecasting utilized by Dr. Berkman. See Hal ey v. Pan
American Wrld Al rways, Inc., 746 F.2d 311, 316 (5th Cr. 1984) (“A
damage award cannot stand when the only evidence to support it is
specul ative or purely conjectural.”).

In any event, the anount of damages awarded by the jury does
not correlate to the three year difference between the expert
report and trial. The evidence produced at trial indicates that
Savage i medi ately | ocat ed substitute enpl oynent. Therefore, there
is no evidentiary basis for awardi ng $19,600 in past |ost wages,

when Savage only accrued $8,640 in actual past |ost wages. As for
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Dent on, al though he remai ned unenpl oyed at the tinme of trial, any
anount awarded for future |ost wages included the three years not
covered by the report because Dr. Berkman cal cul ated the future
| ost wages from1993 forward. Consequently, the district court did
not abuse it discretion when it found that the evidence was
insufficient to support the anmount of the jury verdict.
Furthernore, the district court remtted the anount of danages to
t he “maxi mum anount the jury could have properly awarded” because
the verdict was only reduced to the anobunt established by the

evi dence.

V.

For the foregoing reasons, the order of the district court
denyi ng the Defendants’ Mdtion for Judgnent as a Matter of Law on
the Plaintiffs’ First Amendnent clains; granting the Defendants’
Motion for Judgnent as a Matter of Law on Plaintiff Denton’ s Texas
Wi stl ebl ower Act claim and granting the Defendants’ Motion for
remttitur is

AFFI RVED.
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