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BEFORE KI NG and JONES, Circuit Judges and KENDALL, District Judge.”
EDITH H JONES, G rcuit Judge:

This declaratory judgnment suit was filed by three
i nsurance carriers seeking a declaration that they have no duty to
ei ther defend or indemify their insureds for clains that stemfrom
al l egations of sexual msconduct against the Reverend H Barry
Bai | ey. The district court granted sunmary judgnment for the
carriers. This appeal ensued. W find that the clains alleged
against the carriers’ insureds are excluded from coverage by the
policies at issue. Therefore, the carriers have no duty to defend
or indemify their insureds, and we affirm

| .

I n February 1995, seven wonen (the “Al | baugh plaintiffs”)
filed suit in Texas district court against the Reverend H Barry
Bailey alleging a variety of tort clains which all stenmmed from
al l eged sexual inproprieties by Bailey. Bailey was the pastor-in-
charge of the First United Methodi st Church of Fort Worth (“FUMC’) .

In June 1995, Gail Cooke filed a separate suit in Texas
district court against Bailey, FUMC, and four associate mnisters
of FUMC.! Her clains against Bailey were essentially the sane as
t hose of the All baugh plaintiffs. Her clains agai nst FUMC and t he

four associate mnisters were based on vicarious liability and the

District Judge for the Northern District of Texas, sitting
by desi gnati on.

1 The four associate mnisters are the Reverends WIIliam
Longswort h, Wl don Haynes, Kay Johnson, and J. Charl es Shell ey.
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allegation that FUMC and the associate mnisters knew or should
have known of Bail ey’s conduct and shoul d have attenpted to stop or
warn Cooke of his behavior. In August 1995, Dorayne Levin
intervened in Cooke's state court suit.

In May 1995, Anerican States Insurance Co. (“Anerican
States”) filed this declaratory judgnent action in federal court
under diversity jurisdiction. In July 1995, North R ver |nsurance
Co. and United States Fire Insurance Co. (collectively “Crum &
Forster”) intervened in Anerican States’s declaratory judgnment
action. Western World Insurance Co. (“Western Wrld”) also
intervened in July 1995. The All baugh plaintiffs, Cooke, Levin,
FUMC, and the four associate mnisters were all eventually joined
as defendants in this federal suit. In May 1996, the district
court granted the insurance carriers’ notions for summary judgnent,
finding that they had a duty neither to defend nor to indemify
their insureds (Bailey, FUMC, and the four associate mnisters)
agai nst the clains of the Al baugh plaintiffs, Cooke, and Levin.

The Al'l baugh plaintiffs, Cooke, Levin, FUMC, and the four
associate mni sters appealed the district court’s grant of summary
judgnent. Before this court heard the case at oral argunent, the
Al | baugh plaintiffs, Cooke, and Levin settled wth Bailey.
Therefore, the only issues remaining before this court are Ctum &
Forster’s and Western Wrld' s duty to defend or i ndemify FUMC and

the four associate mnisters against the clains of Cooke and



Levin.?2 Also before the court is the issue of whether the district
court erred in finding that the Al baugh plaintiffs, Cooke, and
Levin are liable for all three insurance carriers’ court costs.
.
Cooke’ s and Levin’s specific clains agai nst FUMC and t he
four associate mnisters are as foll ows:
1. intentional infliction of enotional and nental
di stress
2. breach of fiduciary duty, for which fiduciary duty
is defined alternatively as the duty to discipline
a pastor, the duty of trust and confidence between

a parishioner and a pastor, or the duty to report
Bail ey’ s conduct to church authorities

3. negligent credentialing of Bailey

4. negligent hiring of Bailey

5. negl i gent assi gnnent of pastoral charges to Bailey

6. negl i gent supervision of Bailey

7. negligent failure to warn others of known or
knowabl e harassi ng and abusi ve behavi or by Bail ey

8. negligent dereliction of duties as ordained
m nisters and agents, servants, and enpl oyees of
the United Methodi st Church

9. negl i gent counseling

Al t hough Cooke and Levin have settled with Bailey, their clains
against himremain relevant to determ ning coverage as to FUMC and
the four associate mnisters. Cooke’'s and Levin' s specific clains
agai nst Bailey are as foll ows:

1. battery

2 assaul t
3. fal se inprisonnent
4 i nvasi on of privacy

2 Anerican States insured only Bailey and, therefore, is no
| onger a party to this litigation.

The settl enents between Bail ey and Cooke and Levi n i ncl uded an
agreenent not to pursue any actions against FUMC or the four
associate mnisters for vicarious liability for Bailey' s conduct.
Cooke’s and Levin’s remaining clains against FUMC and the four
associate mnister are listed in the next section of this opinion.
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intentional infliction of enotional and nental
di stress

breach of fiduciary duty

negl i gence

negl i gent counseling

failure to warn plaintiffs of his sexual deviancy
0. defamation (Cooke only)

Hoo~No O

The al l eged facts underlying Cooke’s and Levin’s clains
against Bailey are also relevant to determ ning coverage. In
general , Cooke and Levin contend that “[b]etween 1976 and 1994 the
Reverend Barry Bail ey continued to abuse his position as Pastor-in-
Charge of the First United Methodi st Church of Fort Worth, Inc., to
force or induce wonen to engage with him in |ewd, |ascivious,
obscene, and imoral sexual conduct, sexual abuse, and sexua
harassnment.” Cooke describes the specific facts underlying her
clainms as follows:

3.15. During the 1976 to 1994 tine-frane, Reverend
Bail ey initiated conversations with her, in person and by
t el ephone, which were inappropriate, |ewd, and obscene.
During these conversations, Reverend Bailey persisted in
i nappropriate sexual di scussions involving sexua
affairs, graphic sexual acts . . . , graphic sexual
| anguage, and personally insulting sexual |anguage.

3.16. Reverend Bail ey al so exposed [hinsel f] to Ms.
Cooke on several occasions at the Church and even at the
parsonage with his owmn wife in the next room

3.17. Reverend Bailey also accosted Ms. Cooke at
the Church on several occasions. In those encounters,
Reverend Bail ey i nappropriately grabbed private areas of
Ms. Cooke’s body and on several occasions physically
bl ocked her exit from offices or roons on the Church
property, forcing hinmself and his comments upon her.

3.109. Gail Cooke recently becane aware of
information which |leads her to believe, and she does
all ege, that Reverend Bailey has nmade sl|landerous and
defamatory statenents about her to third persons, such
statenents being actionable under the |egal theories of
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sl ander and defamation, for which she seeks recovery of
damages herein.

Plaintiff’s Third Amended Petition at 16-18. Levin describes the
specific facts underlying her clains as foll ows:

3. 20. At approximately 11 a.m on Septenber 1,
1993, Intervenor [Levin] presented herself to Reverend
Barry Bailey for her neeting. . . . During this neeting
with Reverend Bailey, Intervenor described that she was
a victim of childhood sexual abuse and had suffered
enotional and psychol ogical injuries as a result of that
abuse. Intervenor also disclosed to Reverend Bail ey her
sexual abuse by a therapist and her experiences which
foll owed fromthat abuse. Reverend Bailey showed great
interest in the specifics of howthe therapi st had abused
Intervenor. He also inquired and showed great interest
in how Intervenor’s husband had been abusive to her
during her marri age.

3.22. Additionally, Reverend Bailey advised
Intervenor to “start saying yes to people who ask you
out, and if a man wants to have sex with you, it’'s
probably normal. If it does not work out, say yes to the
next man who asks you out.” Reverend Bail ey al so advi sed
I nt ervenor to stop working on her sexual abuse counseling
project and “get a job” because “you can’t do anything to
stop this.” He also told Intervenor that he wanted to
meet with her again and to schedul e anot her appoi nt nent.
First Anmended Plea in Intervention of Dorayne Levin at 16-17.
L1l
As an initial matter, Cooke and Levin argue that the
district court did not have jurisdiction to rule on the duty to
i ndemmi fy because the underlying state court suit had not reached
final j udgnent  and, t heref ore, there was no justiciable
controversy. In the alternative, Cooke, FUMC, and the four

associate mnisters argue that even if the district court had



jurisdiction, it should have abstained from exercising its
jurisdiction.?

W review a district court’s determnation that there
existed a justiciable controversy de novo. See Ynclan .
Departnent of Air Force, 943 F.2d 1388, 1390 (5th Cr. 1991). The
decision of a district court to exercise its declaratory judgnent
jurisdiction is reviewed for abuse of discretion. See Wlton v.
Seven Falls Co., 115 S. . 2137, 2144 (1995).

A

A federal court may not issue a declaratory judgnent
unless there exists an “actual controversy.” See M ddle South
Energy, Inc. v. Cty of New Ol eans, 800 F.2d 488, 490 (5th GCr.
1986) (citing Maryland Cas. Co. v. Pacific Coal & Gl Co., 312 U S
270, 273 (1941)). An actual controversy may exist when an
i nsurance carrier seeks a declaratory judgnent that it has a duty
neither to defend nor indemnify its insured in a state court action
t hat has not yet proceeded to judgnent. See Western Heritage |Ins.
Co. v. River Entertainnment, 998 F.2d 311, 315 (5th G r. 1993). The
district court thus had jurisdiction to rule on the duty to
i ndemmi fy despite the fact that the underlying state court suit had
not yet reached final judgnent.

B
A district court has broad, but not wunfettered,

discretion to retain or dismss a declaratory judgnent suit. See

3 Cooke, Levin, FUMC, and the four associate mnisters do not
contest the jurisdiction of the district court to decide the issue
of the duty to defend.



Wlton, 115 S. C. at 2144; Travelers Ins. Co. v. Louisiana Farm
Bureau Fed’' n, Inc., 996 F.2d 774, 778 (5th Cr. 1993). Under Texas
law, the duty to defend is broader than the duty to i ndemmify. See
@l f Chem & Metallurgical Corp. v. Associated Metals & Mnerals
Corp., 1 F.3d 365, 369 (5th Gr. 1993). Logi ¢ and commobn sense
dictate that if there is no duty to defend, then there nust be no
duty to indemify. See Western Heritage Ins. Co., 998 F. 2d at 315.
G ven that the district court was going to decide the issue of the
duty to defend (the propriety of which Cooke, FUMC, and the four
associate mnisters do not question), it was not an abuse of
di scretion for the district court also to decide the issue of the
duty to indemify.*
| V.

This court reviews a grant of sunmary judgnent de novo.
See Canutillo Indep. Sch. Dist. v. National Union Fire Ins. Co., 99
F.3d 695, 700 (5th Gr. 1996). A district court’s interpretation

of an insurance contract is a question of lawwhich this court al so

4 We have cautioned district courts to provide a witten or
oral explanation for their decisions to grant or deny a notion to
di sm ss a declaratory judgnent action. See Travelers Ins. Co., 996
F.2d at 779 n.14. Nonetheless, in cases where the district court
did not offer an explanation, we have proceeded to engage in an
i ndependent review of the relevant factors under Travelers
| nsurance Co. to determ ne whether the district court abused its
discretion in granting or denying the notion to dismss. See id.
at 779. As in Travelers Insurance Co., the district court in this
case offered no explanation for its decision to deny appellants’
motion to dismss. See id. at 778-79. As in Travel ers |nsurance
Co., we have conducted an independent review of the six factors
relevant to the abstention doctrine in a declaratory judgnent
action. See id. at 779. W conclude that the district court did
not abuse its discretion in deciding to adjudicate this case on the
merits.



reviews de novo. See id. An insurer bears the burden of proving
that exclusions in the policy in question bar coverage for the
plaintiff’s clains. See id. at 701.

In this diversity case, Texas rules of contract
interpretation control. See id. at 700. Under Texas |aw, the
interpretation of insurance contracts is governed by the sane rul es
that apply to contracts in general. See id. (citing Forbau v.
Aetna Life Ins. Co., 876 S.W2d 132, 133 (Tex. 1994)).

Exceptions and limtations in an insurance policy are
strictly construed against the insurer. See id. at 701 (citing
Kelly Assocs., Ltd. v. Aetna Cas. & Sur. Co., 681 S.W2d 593, 596
(Tex. 1984)). Therefore, this court “nust adopt the construction
of an exclusionary clause urged by the insured as |long as that
construction is not itself unreasonable, even if the construction
urged by the insurer appears to be nore reasonable or a nore
accurate reflection of the parties’ intent.” |d. (quoting Barnett
v. Aetna Life Ins. Co., 723 S.W2d 663, 666 (Tex. 1987)). These
rules favoring the i nsured, however, are applicable only when there
is an anbiguity in the policy; if the exclusions in question are
susceptible to only one reasonable interpretation, then these rul es
do not apply. See id. (citing National Union Fire Ins. Co. V.
Hudson Energy Co., 811 S.W2d 552, 555 (Tex. 1991)).

In determning an insurer’s duty to defend, Texas courts
utilize the “eight corners rule.” See National Union Fire Ins. Co.
v. Merchants Fast Mtor Lines, Inc., 939 S . W2d 139, 141 (Tex.

1997). Under this rule, an insurer’s duty to defend i s determ ned



by the Jlanguage of the insurance policy and a |ibera
interpretation of the allegations in the pleadings. See id. “In
reviewi ng the underlying pleadings, the court nust focus on the
factual allegations that showthe origin of the damages rather than
on the legal theories alleged.” |Id. (citing Adanb v. State Farm
Ll oyds Co., 853 S.W2d 673, 676 (Tex. App.—Houston [14th D st.]
1993, writ denied) (“It is not the cause of action alleged that
determ nes coverage but the facts giving rise to the alleged
actionabl e conduct.”)).
A. Western World Policies

Western World issued three commercial general liability
policies to FUMC. The policy nunbers and coverage periods are as
follows: (1) G.A 328492, 11/11/91 to 11/11/92; (2) G.A 358038,
8/6/92 to 8/6/93; and (3) NG 05750, 8/6/93 to 8/6/94. FUMCis the
only relevant naned insured on each policy.®> The four associate
mnisters are insureds under each policy as either executive
of ficers or enployees of FUMC. ®

Each policy contains the foll ow ng excl usion:

SEXUAL ACTI ON EXCLUSI ON

5 Al of Western World's policies list two nanmed insureds:
FUMC and First United Methodi st Church of Fort Wrth Foundati on,
Inc. The latter is not a party to this litigation.

6 Cooke and Levin argue extensively in their briefs that the
four associate mnisters are not insureds under Wstern Wrld' s

comercial general liability policies, but rather “professionals
covered by the policy.” By making this distinction, Cooke and
Levin attenpt to establish that the policies’ “sexual action”
exclusion is inapplicable to the four associate m nisters because
the exclusion applies only to “insureds.” Cooke’s and Levin's

argunent is neritless based upon the sinple and unanbi guous
| anguage of the policies.
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It is agreed that no coverage exists for clains or
suits brought against any insured for danages arising
from sexual action. Sexual action includes, but is not
limted to, any behavior with sexual connotation or
pur pose—whet her perfornmed for sexual gratification,

di scrimnation, intimdation, coercion or other reason.

It is further agreed that this exclusion applies
even if an al |l eged cause of the damages was the i nsured’ s
negligent hiring, placenent, training, supervision, act,
error or om ssion.

Cooke, Levin, FUMC, and the four associate mnisters argue that
this excl usi on does not preclude coverage for Cooke' s and Levin's
clains against FUMC and the four associate mnisters. They are
i ncorrect.

The plain neaning of “sexual action” as described in the
exclusion includes all of Bailey's msconduct. It is inpossibleto
characterize Bailey's behavior as other than having a *“sexual
connotation or purpose” and being “perforned for sexual
gratification.” The exclusion establishes very broad paraneters
for acts that fall within its conpass by using the words, “[s]exual
action includes, but is not limted to,” and Bailey' s actions
toward Cooke and Levi n unanbi guously fall within those paraneters.

This court has held that the words “arising out of,”’
when used within an insurance policy, are “broad, general, and
conprehensive terns effecting broad coverage.” Red Ball Motor
Freight, Inc. v. Enployers Mut. Liab. Ins. Co., 189 F.2d 374, 378
(5th Gr. 1951). The words are “understood to nean ‘originating

from’ “havingits originin,” ‘growng out of’ or ‘flow ng from

" For the purposes of this discussion, the term*“arising out
of ” is indistinguishable fromthe term“arising from” whichis the
termused in Western Worl d’ s “sexual action” exclusion.
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ld.; see also Continental Cas. Co. v. Gty of Richnond, 763 F.2d
1076, 1080-81 (9th G r. 1985) (applying Red Ball’s interpretation

of the term*®“arising out of,” and concl uding that a clai mneed only
bear an “incidental relationship” to the excluded injury for the
policy’s exclusion to apply). Wthout Bailey’'s sexual m sconduct,
Cooke and Levin would have no clains against FUMC and the four
associate mnisters. Every alleged harmcaused to Cooke and Levin
by FUMC and the four associate mnisters stens from and is
integrally related to Bailey’'s acts. Therefore, we agree with the
district court that all of the factual allegations that underlie
Cooke’s and Levin's legal <clains against FUMC and the four
associate mnisters arise out of Bailey s sexual actions, thereby
precl udi ng coverage under Western Wrl d' s policies.
In Add Republic Insurance Co. v. Conprehensive Health
Care Associates, Inc., 2 F.3d 105, 108-09 (5th Gr. 1993), this
court held that clainms for negligence per se, ratification,
negligent hiring, and negligent supervision agai nst an enpl oyer for
t he sexual m sconduct of its enployee were barred fromcoverage by
the foll ow ng excl usion:
I n consideration of the premumcharge, it is agreed
that such coverage as is provided by this policy shal
not apply to any claim denmand and causes of action
arising out of, or resulting from. . . sexual abuse .
whet her caused by, or at the instigation of, or at the
direction of, or om ssion by, the I nsured, his enpl oyees,
patrons or any causes what soever.
ld. at 108. This “sexual abuse” exclusion is sufficiently simlar

to the “sexual action” exclusion in Western Wirld s policies to

draw a cl ose parallel between A d Republic and the case before us.
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Al t hough Cooke and Levin allege a litany of causes of action
agai nst FUMC and t he four associate mnisters that were not all eged
in Ad Republic, the fundanental reasoning of Ad Republic that a
broadly worded “sexual abuse” exclusion is not to be narrowy
construed remai ns applicable. Wstern Wrld has no duty to defend
or toindemify FUMC or the four associate m nisters agai nst any of
Cooke’s or Levin's clains.

In addition, we note that many of Cooke’s and Levin's
clains are expressly excluded from coverage because the all eged
causes of damages i ncluded FUMC s and the four associate mnisters’

“negligent hiring, placenent, training, supervision, act, error or

om ssion.”
B. Crum & Forster Policies
Crum & Forster issued two types of policies to FUMC, a
general liability policy and a workers’ conpensati on and enpl oyers’

l[iability policy.® In total, Crum & Forster issued five policies
to FUMC. Each policy issued is briefly outlined bel ow

1. Ceneral Liability Policy
A Policy # 503-11-6391
(1) Coverage period: 8/6/93 to 8/6/94
(2) Issued by: US. Fire Insurance Co.
2. Wor kers’ Conpensation and Enpl oyers’ Liability Policies
A Policy # 408-52-45-28
(1) Coverage period: 8/6/90 to 8/6/91
(2) Issued by: US. Fire Insurance Co.
B. Policy # 408-52-46-57
(1) Coverage period: 8/6/91 to 8/6/92
(2) Issued by: US. Fire Insurance Co.
C. Policy # 405-52-47-41
(1) Coverage period: 8/6/92 to 8/6/93

8 Al of CGum & Forster’s policies list two naned insureds:
FUMC and First United Methodist Church of Fort W rth Foundati on,
Inc. The latter is not a party to this litigation.
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(2) Issued by: North River Insurance Co.
D. Policy # 408-52-48-09

(1) Coverage period: 8/6/93 to 8/6/94

(2) Issued by: North River I|Insurance Co.
The general liability policy contained two types of coverage.
Coverage A provided coverage for damages resulting from bodily
i njury, and Coverage B provi ded coverage for damages resulting from
personal injury.

1. General Liability Policy
(a). Coverage A

Coverage A insures agai nst damages resulting frombodily

injury caused by an “occurrence.”® “Qccurrence” is defined as “an
acci dent, i ncluding continuous or repeated exposure to
substantially the sane general harnful conditions.” Because none
of Bailey's actions were accidental, it follows that no coverage

exists for any of Cooke's and Levin' s clains against FUMC and the
four associate m nisters.

Under Texas law, where a third-party’s liability is
related to and interdependent on other tortious activities, the
ultimate issue is whether the underlying tortious activities are
enconpassed within the definition of “occurrence.” See Cornhil
Ins. PLC v. Valsams, Inc., 106 F.3d 80, 87 (5th Cr. 1997); New
York Life Ins. Co. v. Travelers Ins. Co., 92 F.3d 336, 339 (5th
Cir. 1996). An insurer has no duty to defend or to indemify its

insured against clains that could not be brought absent the

® The policy defines “bodily injury” as “bodily injury,
sickness or disease sustained by a person, including death
resulting fromany of these at any tine.”
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underlying and excluded tortious activities. See Cornhill Ins.
PLC, 106 F.3d at 87; New York Life Ins. Co., 92 F.3d at 339. For
instance, in New York Life Ins. Co. v. Travelers Ins. Co., New York
Life was sued for the negligent hiring, training, and supervision
of one its enployees, who allegedly defrauded a New York Life
client. See New York Life Ins. Co., 92 F.3d at 337, 340. The
court found that the enpl oyee’ s underlying fraudul ent acts were not
an “occurrence” under the policy.® See id. at 339. Consequently,
the court held that the clainms agai nst New York Life were excluded
from coverage because “[a] claimagainst a principal is ‘related

to and ‘interdependent’ on a claimagainst an agent if the claim
agai nst the principal would not exist absent the claimagainst the
agent.” 1d. at 340.

Al of Cooke's and Levin's clains against FUMC and the
four associate mnisters either require proof of msconduct by
Bailey or are related to and interdependent on Bailey’ s sexua
m sconduct. The basic factual allegation underlying every claimin
this lawsuit is that Bailey engaged in inappropriate sexual
behavior with Cooke and Levin. While the alleged failure of FUMC
and the four associate mnisters to adequately respond to Bailey’s
conduct may have exacerbated Cooke’'s and Levin’s injuries, there
woul d have been no injuries at all absent Bailey’ s inproper acts.

Therefore, if Bailey’s conduct is excluded from coverage, then so

10 The policy defined “occurrence” as “an accident, including
conti nuous and repeated exposure to conditions, which results in
bodily injury or property damage nelther expected or intended from
t he standpoi nt of the insured .
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are all of Cooke’s and Levin’s clains against FUMC and the four
associate mni sters.

The Texas Suprene Court has held that a person’s acts are
not accidental when he commts an intentional act that results in
injuries that ordinarily follow from or could be reasonably
anticipated fromthe intentional act. See Trinity Universal Ins.
Co. v. Cowan, 945 S.wW2d 819, 827-28 (Tex. 1997). Al t hough a
person may not intend the harm caused by his acts, if the harmis
a natural or probable result of those acts, they are not caused by
an “accident.”! See id. It is inpossible not to conclude that
Bailey’s acts were intentional. For exanple, one cannot
“accidental |l y” expose oneself to a parishioner during a counseling
session. Appellants produce no evidence that Bailey did not intend
to engage in sexually inappropriate behavior with them Their
artful pleading suggesting that Bailey' s acts were negligent or
reckl ess cannot overcone the basic facts underlying their clains.

In short, Crum & Forster has no duty to defend or to
indemmify FUMC or the four associate mnisters under Coverage A
All of Cooke’s and Levin's clainms against FUMC and the four
associate mnisters are related to and i nterdependent on Bailey’'s
sexual actions, which were not “occurrences” as defined by the
policy.

(b). Coverage B

1 W note that an intentional act and the intent to cause
injury are two distinct concepts. See Trinity Ins. Co., 945 S. W 2d
at 828 n.6. Qur analysis, therefore, does not touch upon an
i nsurance policy’ s | anguage dealing with intentional injury.
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Coverage B insures agai nst damages resulting from
personal injury.'? Because neither Cooke nor Levin allege any
facts or clains against FUMC and the four associate mnisters
based upon “personal injury” as defined by the policy, we find no
duty to defend or to indemify on the part of Crum & Forster
under Coverage B

2. Workers’ Conpensation and Enployers’ Liability Policies

Cooke, Levin, FUMC, and the four associate mnsters
fail to argue in their briefs that the district court incorrectly
deni ed coverage under Crum & Forster’s Wirkers’ Conpensation and
Enpl oyers’ Liability policies. Although each party explains in
its brief the contents of the policies and why the district court
held that there was no duty to defend or to indemify under the
policies, they do not proceed to argue why or on what grounds the
district court’s finding was legally or factually incorrect.

Failure to provide any legal or factual analysis of an
issue results in waiver. See United States v. G een, 964 F.2d
365, 371 (5th Cr. 1992); see also Port Arthur Tow ng Co. v. John
W Towing, Inc., 42 F.3d 312, 319 (5th Cr. 1995) (holding that a
question posed for appellate review but not argued in the opening
brief is waived). Cooke, Levin, FUMC, and the four associate

m ni sters waived the issue of the duties to defend and i ndemify

12 The policy defines “personal injury” as “injury, other than
‘“bodily injury,’” arising out of one or nore of the followng
of fenses: (a) False arrest, detention or inprisonnent; . . . (d)
Oral or witten publication of material that slanders or libels a
person or organi zation or disparages a person’s or organi zation’s
goods, products or services; or (e) Oal or witten publication of
material that violates a person’s right of privacy.”
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under Crum & Forster’s Wirkers’ Conpensation and Enpl oyers
Liability policies.
V.
Finally, Cooke, Levin, FUMC, and the four associate
m nisters argue that the district court erred in awardi ng court
costs to Anerican States, Crum & Forster, and Western Wrld as
the prevailing parties. W review a district court’s award of
court costs for abuse of discretion. See International Assoc. of
Machi ni sts v. Texas Steel Co., 538 F.2d 1116, 1121-22 (5th Cr
1976). In the instant case, the district court did not abuse its
di scretion in awardi ng court costs.
VI,
For the foregoing reasons, we AFFIRM the deci sion of
the district court.

AFFI RVED.
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