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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10389

HENRY LEE LUCAS,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,
Texas Departnment of Crim nal

Justice, Institutional Division,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas, San Angel o

January 9, 1998
Before KING JOLLY, and DeMOSS, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Henry Lee Lucas was sentenced to death after being convicted
of capital nurder in Texas state court. Follow ng affirmance of
the conviction and sentence on direct appeal, Lucas filed three
applications for habeas corpus relief in state court. After the
denial of the final state application, Lucas filed his first
application for habeas corpus relief in federal district court,
setting out seventeen alleged errors that he contended warranted

relief. The district court denied the application and denied



Lucas’s request for a certificate of probable cause. Lucas then
filed an application for a certificate of probable cause with this
court, advancing all seventeen points of error. It is this
application that is before us today.
I

Lucas filed his application for a certificate of probable
cause in May 1996. One nonth prior to his filing, Congress enacted
the Antiterrorism and Effective Death Penalty Act of 1996 (the
“AEDPA’). In the light of the application of the Suprene Court’s

recent ruling in Lindh v. Murphy, 117 S. C. 2059, 2063-68 (1997),

and this court’s previous determ nation that Texas does not neet
the requirenents to “opt in” under the AEDPA, the anendnents to the
federal habeas statutes do not govern this appeal. 28 U. S . C

8§ 2261(b); Carter v. Johnson, 110 F.3d 1098, 1104 (5th Cr. 1997)

(noting Texas fails to qualify to opt in under AEDPA); Mata V.

Johnson, 99 F. 3d 1261, 1267 (5th Cr. 1996), vac’d in part on other

grounds, 105 F.3d 209 (5th Cr. 1997). Under pre-AEDPA law, a
habeas petitioner nust obtain a certificate of probable cause
(“CPC") prior to pursuing an appeal. 28 U S.C. § 2253. GCenerally,
the standard used to determ ne whether a CPC should issue, or,
under the AEDPA, whether a certificate of appealability (“COA”)

shoul d i ssue, is the sanme. Dri nkard v. Johnson, 97 F.3d 751, 756

(5th Gr. 1996), cert. denied, 117 S.Ct. 1114 (1997) (noting the




standards for i ssuance of CPC and COA are identical). Specifically,
in order to obtain a CPC, a petitioner nmust make “a substanti al
show ng of the denial of a federal right.” |[d.

We therefore anal yze Lucas’s application for a certificate of
pr obabl e cause under the pre- AEDPA rel evant statutory authority and
case law and exam ne his allegations to determ ne whether he has
made the requisite “substantial showi ng of the denial of a federal
right” with respect to any of the seventeen alleged errors. Under
the pre-AEDPA standard, we require the habeas petitioner to
“denonstrate that the i ssues are debat abl e anong juri sts of reason;
that a court could resolve the issues (in a different manner); or
t hat the questions are adequate to deserve encouragenent to proceed

further.” Drinkard, 97 F.3d at 755 (citing Barefoot v. Estelle,

463 U.S. 880, 893 n.4 (1983)). We hold that Lucas has net his
burden in this respect and we grant his request for a CPC
We turn now to the nerits of the argunents advanced by Lucas
in his application.
I
A
Lucas raises the foll owi ng seventeen issues:
1. H s execution would violate the Due Process C ause
of the Fourteenth Anmendnent because he is actually

i nnocent of the crinme of capital murder in this case.

2. He has been deprived of due process of law as
guaranteed by the Fifth, Sixth, and Ei ghth Anendnents by



the actions of the State in seeking his execution when
the State has announced, via the Lucas Report, and public
statenents by the Attorney Ceneral, that the evidence
acquired and reviewed by the State’'s chief |egal officer
substantiates the fact that he i s i nnocent of the charge.

3. His conviction violates the Due Process C ause of
the Fourteenth Anmendnent because the State failed to
prove the corpus delicti of capital nurder (nurder in the
course of commtting or attenpting to commt aggravated
sexual assault).

4. Hi s execution in a case in which the victim was
never identified would be fundanentally unfair and woul d
be cruel and unusual punishnment in violation of the
Ei ght h and Fourteenth Amendnents.

5. H s counsel on direct appeal failed to provide
ef fective assi stance, because she failed to chall enge the
State’s failure to identify the victim

6. H's attorneys failed to raise several neritorious
points, depriving him of the effective assistance of
counsel in violation of the Sixth and Fourteenth
Amendnent s.

7. The prosecutor inproperly commented on his silence
at trial and thereby violated his rights under the Fifth
and Fourteenth Amendnents.

8. The i ntroduction of prior convictions to inpeach his
chief witness violated the Due Process C ause of the
Fourteent h Anendnent and rendered his trial fundanental ly
unfair.

9. The adm ssion of his videotaped statenent nade in
February 1984 underm ned t he fundanental fairness of his
trial, because the statenment was taken in violation of
his rights to due process and assi stance of counsel under
the Fifth, Sixth, and Fourteenth Amendnents.

10. He was denied the presunption of innocence
guaranteed by the Fourteenth Amendnent by the adm ssion
of his August 1983 vi deot aped confession, because he is
handcuffed in the video.



11. The admni ssion of his June 1983 witten statenent was
erroneous because it was obtained in violation of his
right to counsel guaranteed by the Fifth and Sixth
Anmendment s.

12. The adm ssion of his July 28, 1983 confession was
erroneous because it was obtained in violation of his
right to counsel guaranteed by the Fifth and Sixth
Amendnent s.

13. The adm ssion of his July 31, 1983 audi otaped
confession was erroneous because it was obtained in
violation of his right to counsel guaranteed by the Fifth
and Si xth Anmendnents.

14. His trial was rendered fundanentally unfair by the
adm ssi on of evi dence of extraneous of fenses containedin
his July 31, 1983 audi ot aped confession.

15. H's due process rights wunder the Fourteenth
Amendnment were violated by the State’s w thholding of
mat eri al excul patory evi dence concerni ng anot her suspect
in this case.

16. H s right toafair trial was violated by the tri al
court’s failure to provide instructions at the penalty
stage that would have allowed the jury to consider the
mtigating aspects of evidence of nental illness and an
abusi ve chi |l dhood.

17. H s original arrest was illegal for | ack of probable

cause and his subsequent confessions in this matter are

tainted by that unlawful arrest in violation of the

Fourth Amendnent.

W will now address each of Lucas’s contentions to determ ne
whet her the district court erred when it refused to award Lucas
habeas relief.



Lucas contends that evidence, new y di scovered and accumnul at ed
after his conviction, conclusively establishes that he is i nnocent
of the crinme for which he was sentenced to death. At the outset,
we shoul d observe that nmuch of the evidence all eged by Lucas to be
new y discovered is neither new nor newy discovered, but in its
essence and character, was presented, or available to present, to

the trial jury.! See United States v. Freeman, 77 F.3d 812, 816-17

(5th Cr. 1996) (setting forth the “Berry” rule for other relief

based on newly discovered evidence) (citing Berry v. Georgia, 10

Ga. 511 (1851)). Lucas’s trial jury had anple opportunity to
consi der whet her such evidence was convi nci ng of actual i1nnocence
and obviously determned that it was not. In any event, it has
long been a habeas rule that “the existence nerely of newy
di scovered evidence relevant to the guilt of a state prisoner is

not a ground for relief on federal habeas corpus.” Herrera v.

Collins, 954 F.2d 1029, 1034 (5th Cr. 1992)(quoting Townsend V.

Sain, 83 S.C. 745, 759 (1963)), aff'd, 113 S C. 853 (1993)
Contrary to what Lucas argues, the Suprenme Court’s Herrera opinion
does not alter this entrenched habeas principle.

Cl ains of actual innocence based on newy discovered
evi dence have never been held to state a ground for

f eder al habeas relief absent an i ndependent
constitutional violation occurring in the underlying
state crimnal proceeding. . . . This rule is grounded in

1See infra note 3.



the principle that federal habeas courts sit to ensure

that individuals are not inprisoned in violation of the

Constitution--not to correct errors of fact.
Herrera, 113 S. . at 860. Thr oughout the opinion, the Court
returns toits original prem se that “a claimof ‘actual innocence’
is not itself a constitutional claim but instead a gateway through
whi ch a habeas petitioner nust pass to have his otherw se barred
constitutional claim considered on the nerits.” ld. at 862.
Justice Rehnquist further clarifies that the Court has “never held
that [the fundanental m scarriage of justice exception] extends to
freestanding clains of actual innocence.” 1d. at 863.

The | anguage Lucas seizes upon appears at the end of the
opi ni on where the Court wites:

We may assune, for the sake of argunent in deciding this

case, that in a capital case a truly persuasive

denonstration of “actual innocence” made after trial

woul d render t he execution of a def endant

unconstitutional, and warrant federal habeas relief if

there were no state avenue open to process such a claim
ld. at 869. The Court never held, however, that actual innocence
would entitle a petitioner to habeas relief. It sinply assuned
such a prem se arguendo. 1d. at 874 (“Accordingly, the Court has
no reason to pass on, and appropriately reserves, the question
whet her federal courts may entertain convincing clains of actua
i nnocence. That difficult question remains open.”).

Still a further bar to construing Herrera as effecting such a

subst anti al expansi on of federal habeas |lawis the | anguage i gnored



by the petitioner that federal habeas relief would be warranted
only “if there were no state avenue open to process such a claim”
This conditional statenent was nmade in the context of the Court’s
di scussion of clenency and the availability of such procedures in
Texas specifically, with the Court noting that “all 36 States that
aut horize capital punishnment have constitutional or statutory
provisions for clenency.” [|d. at 866-69 (executive clenency is
proper renedy to be sought by convicted person claimng actua
i nnocence). Thus, the relief requested of us in this Texas case,
even if sonehow cognizable, nevertheless is thwarted by the
restrictive | anguage of the Herrera Court.

I n subsequent opinions, our court has discussed Herrera,

al though not in any great detail. In Penberton v. Collins, we
noted the “properly limted role” that a federal habeas court fills
when the constitutionality of a state court conviction is brought
beforeit. 991 F.2d 1218, 1223 (5th Gr. 1993). “A federal habeas
court asks only whether a constitutional violation infected the
trial.” 1d. (enphasis added) (citing Herrera).

This court reenphasized this limted role in Bryant v. Scott,

28 F.3d 1411, 1420 n.14 (5th Gr. 1994). The petitioner argued
that the district court erred in refusing to grant relief on the
basi s of his actual innocence claim Bryant, 28 F.3d at 1420 n. 14.

In discussing his claim the Bryant Court basically noted that the



Suprene Court had affirnmed our opinion in Herrera holding that
clains of actual i1innocence based on newly di scovered evidence are
not cogni zabl e under federal habeas corpus, id. (quoting Herrera,
954 F.2d at 1034; Herrera, 113 S.C. at 860), and sunmarily held

Bryant’s actual innocence claimto be without nerit.

We nore fully discussed the Herrera i ssue in Jacobs v. Scott,
31 F.3d 1319, 1324-25 (5th Cr. 1994). A brief quote, however,
wll suffice to sumup the panel’s hol ding:

The [Herrera] Court did not reach the issue of whether a

def endant on death row can be executed if he can show

that he is “actually innocent.” Thus, Herrera does not

affect the precedential value of Boyd.? W need not

engage in the Court’s hypothetical analysis of whether

t he def endant has nade a “truly persuasi ve denonstration

of “actual innocence.’”
Jacobs, 31 F.3d at 1324. Herrera does not overrule previous
hol dings (nor draw them into doubt) that a claim of actual
i nnocence based on new y di scovered evidence fails to state a claim
in federal habeas corpus. Lucas’s request for federal habeas

relief on this basis is denied.® Lucas’'s road to relief on his

2Boyd v. Puckett, 905 F.2d 895, 896-97 (5th Cir.) (relying on
Townsend v. Sain, 83 S.C. 745, 759 (1963), for the hol ding that
habeas relief is unavail abl e where new evi dence bears only upon the
petitioner’s guilt or innocence), cert. denied, 111 S. C. 526
(1990).

W& nust note that on the basis of the allegedly newy
di scovered evidence set out in the record before us, Lucas has
failed to denonstrate that he is actually innocent of the “Orange
Socks” nurder. The Herrera Court said that only a “truly
persuasi ve denonstration of ‘actual innocence’ nade after trial



woul d render the execution of a defendant unconstitutional” and
that “the threshold showing for such an assuned right would
necessarily be extraordinarily high.” Herrera, 113 S.Ct. at 8609.
The Court prem sed its observation on the assunption that the claim
of actual innocence was grounded on newl y di scovered evidence. |d.
Requests for relief based on newly discovered evidence generally
must denonstrate that:

(1) the evidence is newy discovered and was unknown to

the defendant at the time of the trial; (2) the

defendant’s failure to detect the evidence was not due to

a lack of diligence; (3) the evidence is material, not

merely cunul ative or inpeaching; and (4) the evidence

woul d probably produce acquittal at a new trial.

Freeman, 77 F.3d at 817 (citing United States v. Pena, 949 F.2d
751, 758 (5th Cir. 1991)) (discussing notion for newtrial based on
new y discovered evidence); see also Herrera, 113 S. .. at 860
(quoting Townsend v. Sain, 83 S. . 745, 759 (1963)) (noting
standard for federal habeas evidentiary hearing prem sed on newy
di scovered evidence). Lucas suggests the following “newy
di scovered evidence” suffices to denonstrate his innocence:

1) An audit conducted by John Reeves, the owner of the Florida
conpany for which Lucas worked, which indicated that the work
records show ng that Lucas was at work at the time of the nurder
were correct;

2) Testinony by Lucas’s neighbors that because Lucas was one
of the few white residents in that area, they would have noticed
hi s absence had he been out of town for an extended tine to commt
the nmurder and they had not noticed any such absence;

3) Expert testinmony by Dr. QGudjonnson that Lucas fit the
profile of a liar and explaining the inpetus behind Lucas’s
confessions and why they were fal se;

4) The Lucas Report prepared by the Texas Attorney Ceneral’s
office that docunented Lucas’'s whereabouts at the tinme of the
murder and purportedly concluded that he was in Florida when the
Texas nurder took place;

5) The preferred treatnent Lucas received while incarcerated
and providing the authorities wth information concerning different
crinmes; and

6) Pol ygraph results that Lucas was being truthful when he
di savowed any involvenent with the “Orange Socks” nurder.

Al t hough this “new evidence provides support for Lucas’'s
defense at trial, it is insufficient to denonstrate that he is
actual ly i nnocent of the nmurder for which he was sentenced to die.
Indeed, it is hardly correct to classify the evidence as “new’ or

10



as “newly discovered.” The evidence is nore aptly described as
sinply corroborative of the alibi defense presented to the jury.
Furthernore, it was available, if not accunulated in its present
form at the tinme of the state trial

At trial, Lucas’s alibi defense was supported by testinony
that he was on a construction job in Florida at the tinme the
“Orange Socks” nmurder occurred. The “newy di scovered” evidence of
the post-trial audit conducted by Lucas’s enpl oyer does not purport
to denonstrate the unequivocal correctness of the work records
indicating his presence in Florida. The accuracy of these records

was thoroughly litigated at trial. Furthernore, testinony adduced
at trial indicated that a ki ckback systemfor falsifying attendance
records was well established at Lucas’s workplace. |In addition

the State counters Lucas’s neighbors’ testinony that they would
have noti ced an extended absence with the assertion that Lucas did
not nove to the neighborhood in question until after the tinme of
the murder. As such, their testinony is irrelevant.

The testinony proffered by defense expert Dr. @Qudjonnson
appears for the main part only to corroborate evidence presented at
trial. Because Lucas’'s defense was an alibi, his confessions were
naturally placed under strict scrutiny. |ndeed, Lucas’s attorneys
argued in closing that the jury shoul d di sregard Lucas’ s statenents
because he was attenpting to conmt “legal suicide.”

The Lucas Report does not contain any significant new evi dence
that in substance was not presented to the jury. It nerely hel ps
to docunent Lucas’'s whereabouts and corroborates the defense’s
alibi theory, which was presented at trial, that Lucas was in
Jacksonville, Florida, at the tinme of the nurder. One new pi ece of
evi dence that the Report does set out is Lucas’'s description of a
car fire that took place in Florida on the day of the nurder--the
i nport being that Lucas had to be present at the fire in order to
so accurately describe it. At the federal evidentiary hearing,
however, testinony indicated that Lucas could have | earned of the
fire fromtwo different acquai ntances.

Further, although the treatnent that Lucas received while
incarcerated is certainly suggestive of favors bartered for
information and confessions, it is insufficient to raise a serious
guestion as to actual innocence. Mor eover, such evidence was
available at the tine of trial.

Finally, a jury would not have been permtted to hear any
pol ygraph evi dence.

Thus, even were a claimof actual innocence cogni zabl e under
federal habeas corpus, this accunul ati on of evidence that tracks
and corroborates the evidence presented at trial and that |argely

11



actual innocence claim lies, iif anywhere, 1in Texas state
procedur es.
B

On the other hand, in Schlup v. Delo, 115 S.C. 851 (1995),

the Suprenme Court recognized the distinction between habeas
petitioners who assert that their actual innocence in itself
presents a violation of their constitutional rights--as in
Herrera--and habeas petitioners who assert that their actual

i nnocence acts as a catalyst to bring them within that “narrow
cl ass of cases” in which the refusal of the court to hear their
underlying constitutional clains wll result in “a fundanenta

m scarriage of justice.” 115 S. . at 860-61. Actual innocence in
this second type of petition is not itself a basis for federal

habeas relief; it is, however, “a gateway through which a habeas
petitioner nmust pass to have his otherw se barred constitutional

claim considered on the nerits.” Id. at 861. W will address
later in the opinion this *“actual innocence” argunent in the
context of the constitutional deprivations that Lucas alleges
occurred during trial in order to determ ne whether those clains

are procedural ly barred.

was available at the tine of trial, does not qualify to neet the
extraordinarily high threshold as newy discovered evidence
denonstrating actual innocence that is necessary to suggest a
federal constitutional right arising fromthis Texas conviction.

12



|V

Lucas next argues that it is inherently unconstitutional for
a state to execute soneone when the state has admtted that
person’s innocence,* and that this unconstitutionality exists
separate from the value of the state’'s admssion as newy
di scovered evidence of his innocence. There is no authority in
Fifth Grcuit case lawfor such a claimand it is thus barred as an
i nproper request for recognition of a new constitutional rule on

collateral review. Teaque v. Lane, 109 S. Ct. 1061, 1070-75 (1989)

(“[A] case announces a newrule if the result was not dictated by
precedent existing at the tinme the defendant’s conviction becane

final.”).5®

4Johnson disputes whether the Lucas Report contains any
adm ssion that Lucas is innocent of the “Orange Socks” nurder.
Testinony before the district court indicated that the Attorney
Ceneral’s Ofice reached no official conclusion with respect to
Lucas’s quilt or innocence of the “Orange Socks” nurder.
Furthernore, the statenents of fornmer Attorney CGeneral JimMattox,
relied upon by Lucas for support of this claim were nmade after
Mattox’s | ast termas Attorney CGeneral expired in January 1991. As
such, they may not be attributed to the State as an official
adm ssi on.

Teague set out two exceptions to its prohibition on

retroactive application of new rules. Teaque, 109 S.C. at 1075-
78. Neither of the exceptions applies in this instance.

13



Lucas failed to raise the issues nunbered 3 through 7 (noted
earlier) above until his third state application for habeas corpus.
The state court dism ssed Lucas’s third habeas petition as an abuse
of the wit under state law and refused to review the nerits.
Dism ssal of a Texas habeas petition on abuse grounds creates a
procedural bar to consideration of the dism ssed i ssue by federal

courts. Fearance v. Scott, 56 F.3d 633, 642 (5th Cr. 1995). A

petitioner may avoid this bar by denonstrating “cause for the
default and actual prejudice as a result of the alleged violation

of federal law.” Colenman v. Thonpson, 111 S. C. 2546, 2565 (1991).

Lucas has not nade either show ng. However, this bar nay al so be
overcone by a showing that the “failure to consider the clains wll
result in a fundanental m scarriage of justice.” Id. Such a
fundanental m scarriage of justice nmay be denonstrated by a show ng
that “a constitutional violation has probably resulted in the
conviction of one who is actually innocent.” Schlup, 115 S.C. at

864 (citing Murray v. Carrier, 106 S.Ct. 2639, 2649 (1986)). To

satisfy this standard, a petitioner nust show that he is “actually
innocent.” 1d. To denonstrate actual innocence, it is necessary
that the petitioner “showthat it is nore likely than not that no
reasonable juror would have found petitioner guilty beyond a
reasonable doubt . . . in light of all of the evidence, including

that alleged to have been illegally admtted (but with due regard

14



to any unreliability of it) and evidence tenably clainmed to have
been wongly excluded or to have becone available only after the
trial.” 1d.

Thus, consideration of these clains is barred unl ess Lucas has
made the requisite showi ng of actual innocence. The state court
convi ction was based, prinmarily, upon Lucas’s confessions of guilt.
Lucas now contends, however, that evidence obtained after his
conviction--largely contained in the conpilation of information
prepared by the Texas Attorney Ceneral’s office (including the
audit of work records that purportedly establish his presence in
Florida on the date of the nurder in Texas, the results of a
pol ygraph exam nati on, and the corroboration of his story regarding
hi s observation of an autonobile fire in Florida on the day of the
mur der) - -supports his clai mof actual innocence. This evidence is
i ndeed probative of Lucas’s clains of innocence. As we have
indicated in footnote three, supra, however, we cannot say that
Lucas has succeeded in denonstrating actual i nnocence.
Neverthel ess, we will assune for the purposes of this portion of
the opinion that Lucas has made a sufficient showi ng of actua
i nnocence to allow further inquiry into his constitutional clains.

B
Lucas contends that he was denied due process because the

State did not present any evidence to corroborate his confession

15



that the nmurder occurred in the course of commtting or attenpting
to commt aggravated sexual assault--an elenent necessary to his
conviction for capital nurder. |In the alternative, he argues that
he is entitled to relief because the State failed positively to
identify the victim of the nurder. These argunents, based upon
Texas law, fail to raise issues of constitutional dinension.
Texas’ corpus delicti requirenent i s not constitutionally nmandated.

See West v. Johnson, 92 F.3d 1385, 1393-94 (5th Gr. 1996); Autry

v. Estelle, 706 F.2d 1394, 1407 (5th Cr. 1983) (stating that

“[sJuch a state rule of ‘corpus delecti’ has no independent
constitutional footing”).

Moreover, to the extent that Lucas attenpts to challenge his
convi ction based upon the sufficiency of the evidence establishing
capital murder, our reviewis limted to determ ni ng whet her based
“upon the record evidence adduced at the trial no rational trier of
fact could have found proof of guilt beyond a reasonabl e doubt.”

Jackson v. Virginia, 99 S.Ct. 2781, 2791-92 (1979). |In the light

of all the evidence presented at trial, including Lucas’s
confession, we find that a rational juror could have found that
Lucas committed the nurder during the course of commtting or
attenpting to conmt aggravated sexual assault. We further
concl ude that no due process deprivation resulted fromthe failure

of the State positively to identify the victimof the nurder. The

16



district court did not err by denying Lucas’s request for habeas
relief on these points.
C

Lucas contends that he was denied effective assistance of
counsel. He points out that on appeal his attorney raised neither
the failure of the State to produce independent evidence
corroborating that the nurder occurred during the course of a
sexual assault nor the failure of the State to identify the nurder
victim To warrant habeas relief, Lucas nust nake a substantia
show ng that his attorney’s conduct was deficient and that he

suffered prejudice as the result of the deficiency. Strickland v.

Washi ngton, 466 U. S. 668, 687 (1984). Lucas has failed to nake
such a show ng.

Wth respect to the claimof his counsel’s failing to object
to the State’s failure to identify the victim we nust first note

that the prejudice prong of the Strickland test is neasured at the

time the ineffective assistance claim is raised. Lockhart V.

Fretwell, 113 S.Ct. 838, 843-44 (1993); Westley v. Johnson, 83 F. 3d

714, 723 (5th Cr. 1996). Current Texas law (nor the law at the
time of the trial for that matter) does not require the State to

prove the identity of the victim See Fisher v. State, 851 S. W2ad

298, 303 (Tex. Cr. App. 1993). Therefore, Lucas has not been

17



prejudiced by the failure of his counsel to object on direct
appeal .

Lucas’s second claim of ineffective assistance focuses on
counsel’s failure to object to the State’s |ack of corroborating
evidence of an wunderlying sexual assault. The determ nation
whet her the performance of counsel was deficient is based upon the
law as it existed at the tine of trial. Lockhart, 113 S.C. at 844

(citing Strickland, 104 S. . at 2066). Until the decision of

Gibble v. State, 808 S.W2d 65, 71 (Tex. Cr. App. 1990), it was

not clear under Texas |aw whether corroborating evidence of the
under | yi ng of fense was necessary to support a conviction based upon
extrajudicial confessions. Lucas’s counsel on direct appeal did
not have the benefit of Gibble and, thus, Lucas has failed to
denonstrate deficient perfornmance because counsel is not required

to anticipate subsequent developnents in the |aw. See Gray V.

Lucas, 677 F.2d 1086, 1096 n.9 (5th Cr. 1982). We therefore
decline to hold that the district court erred by refusing to grant
the requested relief on these grounds.
D
Lucas next asserts that he is entitled to habeas relief
because of the inproper comments nade by the prosecution during

closing argunent, which he alleges denied his rights under the

18



Fifth Anendnent. The subject remark® was neither a direct nor an

i ndirect comment on Lucas’s failure to testify. See United States

v. Borchardt, 809 F.2d 1115, 1119 (5th Gr. 1987). The overal

poi nt of the prosecutor’s statenents appears to be an argunent that
Lucas’s quilt did not hinge on whether Lucas or the victimowned
the matches. Furthernore, even if the remark were construed as a
coment on his failure to testify, there is no indication that it
was an error having a “substantial and injurious effect or

influence in determining the jury' s verdict.” Brecht .

Abr ahanson, 113 S. . 1710, 1722 (1993). The district court did
not err when it denied habeas relief on this basis.
E

Lucas al so advances the argunent that he was denied a fair
trial by the i nproper adm ssion of prior convictions to inpeach his
chief alibi witness. The Texas Court of Crim nal Appeals held that
the trial court erroneously allowed the prosecution to i npeach Mark
Caul der--one of Lucas’s construction job supervisors at the tine of

the murder--with stale convictions. Lucas v. State, 791 S. W2d

35, 52 (Tex. Cr. App. 1989). The state court neverthel ess

concl uded that “beyond a reasonable doubt . . . the error did not

The prosecutor stated, “The handwiting conparison on the
mat ches with Henry Lee Lucas was i nconclusive. W don’t know that
those are his matches; they m ght have been the girl’s matches.
She m ght have witten in the mat chbook; we don’t knowthat. Only
one person does know that, and that’s Henry Lee Lucas.”

19



contribute to either appellant’s conviction or his sentence.” |d.

When a habeas petitioner clainms the erroneous adm ssion of
evidence, our role “is limted to determ ning whether [the] error
[was] so extrene that it constituted denial of fundanental

fairness” under the due process clause. Andrade v. MCotter, 805

F.2d 1190, 1193 (5th Cr. 1986). Habeas relief is warranted only
when the erroneous adm ssion played a “crucial, critical [and]
highly significant” role inthe trial. 1d. The legitimcy of the
particul ar convictions is a relevant factor in determ ni ng whet her
the inproper inpeachnent “‘constituted denial of fundanental

fairness.”” Smth v. Collins, 964 F.2d 483, 486 (5th Cr. 1992)

(quoting Evans v. Thigpen, 809 F.2d 239, 242 (5th Gr. 1987)).

Here, Lucas was not denied due process as a result of the
adm ssion of the convictions to inpeach Caul der. The State’'s
i npeachnent of Caul der was not the only evidence that it offered to
counter Lucas’s alibi defense that he was working in Florida at the
time the Texas nurder occurred. For exanple, Kenneth Enery,
Lucas’s coworker, testified that forgery of records by forenmen in
exchange for ki ckbacks was a common practice and that workers woul d
of ten announce absent coworkers as present. Lucas hinself related
to investigators how the kickback system worked. In sum the
i nproper inpeachnment of Caul der sinply was not of such a crucial

nature to Lucas's defense as to warrant habeas relief.

20



Furt hernore, the case upon which Lucas principally relies, Loper v.
Beto, 92 S.Ct. 1014 (1972), is easily distinguishable in that the
convictions offered in that case were constitutionally invalid.
There is no indication--and Lucas does not allege--that Caul der’s
convictions suffered fromany constitutional infirmty.

Thus, this alleged error is no basis for habeas relief.
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F

Lucas next argues that his trial was fundanentally unfair
because of the adm ssion of his videotaped statenent of February
16, 1984, in which he discussed the practice of paying supervisors
to falsify work records for him Lucas’s contention is that the
statenent was taken in violation of his right to counsel and his
right to due process.

In Novenber 1983, the trial judge signed an order that
prohi bited questioning of Lucas about any nmatter unless he
consented, and then only after his attorneys had been notified.
The order further prohibited interrogation concerning “the offense
for which he ha[d] been indicted” under all circunstances. Lucas
was questioned--after the entry of this order and wthout an
attorney present--about the validity of his work records. On
direct appeal, the Texas Court of Crimnal Appeals found that the
statement was not in violation of the order because the
interrogation did not relate to the offense for which Lucas had
been indicted and because Lucas’s attorneys had agreed with the
State, after the order was signed, to waive the notice requirenent
unl ess the proposed interrogation related to the instant offense.

Factual findings by a state court after a hearing on the
merits are presuned to be correct and can be overcone only by

“convi ncing evidence.” 28 U S. C 8§ 2254(d) (West 1997 & Supp.
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1990) . Al t hough certain exceptions exist to the application of
this presunption, Lucas has failed to establish, and it does not
ot herwi se appear, that any of the listed exceptions apply. 1d. W
therefore assune that the factual issues before the state court
were resol ved correctly. Questions of |aw are revi ewed de novo and
m xed questions of fact and |law generally remain subject to

i ndependent review. Wight v. West, 112 S. C. 2482, 2495-96 (1992)

(O Connor, J., concurring) (the Suprene Court consistently reviews
m xed questions of | aw and fact in pre- AEDPA habeas cor pus cases de

novo); Perillo v. Johnson, 79 F.3d 441, 445 (5th Cr. 1996);

Kirkpatrick v. Witley, 992 F.2d 491, 494 (5th Cr. 1993).

Al t hough the presunption of correctness does not attach to a state
court’s determnation of a m xed question, the presunption does
apply to the historical facts wunderpinning the state court’s

ultimate | egal conclusion. Summer v. Mata, 102 S. C. 1303, 1306-07

(1982); Black v. Collins, 962 F.2d 394, 401 (5th Cr.), cert.

deni ed, 112 S. Ct. 2983 (1992).

In determning this m xed question of |aw and fact, we nust
agree wwth the state court that the interrogation did not relateto
the offense for which Lucas was indicted and that the state trial
court’s order was thus not violated. Even if the order were
violated, that fact alone is insufficient to warrant habeas reli ef

unless the violation alsorises to a constitutional level. Inthis
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case, the record clearly indicates Lucas’s willingness to continue
di scussions with the authorities wthout benefit of counsel.
Because Lucas waived his right to the presence of counsel during
the relevant interviews under both the Fifth and Si xth Amendnents,
no constitutional violation occurred either in the taking of his
February 16, 1984 statenent or in its admssion at his trial.

Contrary to Lucas’s assertions, he is not entitled to habeas
relief on this ground.

G

Lucas next contends that he is entitled to relief because the
adm ssi on of his videotaped confession of August 1983, in which he
i s handcuffed, deprived himof the right to be presuned i nnocent.
Lucas cannot point to an established constitutional principal that
dictates this result. Instead, he argues that the reasoni ng of our
cases concerning the rights of accused persons who are restrained
during the trial proceedi ngs shoul d be extended to the circunstance
of a brief video exposure. |In short, Lucas argues for the creation
and retroactive application of a new rule of constitutional |aw.

Teaque controls this issue and nmandates that we reject the
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argunent.’ The district court properly declined to grant relief on
this basis.
H

Lucas’s next three alleged errors (noted earlier as 11, 12 and
13) all relate to statenents that he contends were taken in
violation of his rights under the Fifth and Si xth Anendnents.

These statenents were taken prior to the institution of
adversarial proceedings in the respective cases; therefore, there
was no viol ation of Lucas’s Sixth Arendnent rights. The protection
provided by the Sixth Amendnent is “offense specific” and, thus,
does not attach sinply because the accused has invoked the right
Wi th respect to adversarial proceedi ngs involving another offense.

McNeil v. Wsconsin, 111 S.Ct. 2204, 2207 (1991). At the tine of

The Suprenme Court has stated that a holding sets out a new
rule “*if the result was not dictated by precedent existing at the
tinme the defendant’s conviction becane final.’” Penry v. Lynaugh,
109 S. . 2934, 2944 (1989) (quoting Teague, 109 S. Ct. at 1070)
(enmphasis inoriginal). D fficult questions are presented when t he
new hol ding i s reached t hrough an extensi on of reasoni ng contai ned

in previous cases. “But the fact that a court says that its
decisionis withinthe ‘Il ogical conpass’ of an earlier decision, or
indeed that it is ‘controlled” by a prior decision, is not

concl usi ve for purposes of deciding whether the current decisionis
a ‘new rul e’ under Teague.” Butler v. MKellar, 110 S.C. 1212,
1217 (1990). |If the outconme of the case is “susceptible to debate
anong reasonable mnds,” then the decision is not dictated by
exi sting precedent and is a newrul e barred by Teague unl ess one of

the two exceptions enbraces it. | d. The hol ding requested by
Lucas is susceptible to debate and thus constitutes a new rule
under the reasoning of Butler. The claim does not fall wthin

ei ther Teague exception and we are thus precluded fromconsidering
it.
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the statenents, Lucas had not been fornmally charged in either the
present case (the subject of the June 22 and July 31 statenents) or
the Abilene case (the subject of the July 28 statenent).
Therefore, notwi thstanding the Texas Court of Crimnal Appeals
finding to the contrary, the interrogations leading to the
statenents do not inplicate Sixth Anmendnent concerns.

On the other hand, the Fifth Arendnent right to have counsel
present during custodial interrogation, once invoked, applies to

all interrogations. Arizona v. Roberson, 108 S.C. 2093 (1988).

This right is invoked where a person indicates that he wi shes to
speak to an attorney or to have an attorney present during the

questioning. Davis v. United States, 114 S. C. 2350, 2355 (1994)

(noting that the request nmust be made “sufficiently clearly that a
reasonabl e police officer in the circunstances woul d understand t he

statenent to be a request for an attorney.”); Mranda v. Arizona,

86 S.Ct. 1602 (1966).

The Texas Court of Crimnal Appeals engaged in a |engthy
consideration of this issue and concl uded that Lucas never invoked
his right to counsel under the Fifth Amendnent. Lucas, 791 S. W2d
at 45-50. The facts as found by the state court are supported by
substanti al evidence and we thus presune their correctness. Prior
to the taking of the statenents in question, Lucas never verbally

requested the presence of an attorney nor did he otherw se indicate
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that he wi shed to speak with an attorney or have one present during

questioning. See Edwards v. Arizona, 101 S.C. 1880 (1981). Lucas

consistently expressed his desire to cooperate with the authorities
w t hout the benefit of counsel. “[T]he tapes of the conversations
i n question undeniably denonstrate appellant’s ongoing desire to
talk to the authorities, regardless of the personal cost to
himsel f.” Lucas, 791 S.W2d at 50. Lucas’s Fifth Anendnent right
to counsel was not infringed by the taking of these statenents
because he had not invoked this particular federal right. Habeas
relief should not issue on these grounds.
I

Lucas also contends that he is entitled to habeas relief
because of the adm ssion of evidence of his extraneous offenses
through the State’s introduction of portions of his July 31, 1983
conf essi on. The Texas Court of Crimnal Appeals found that the
evi dence was properly admtted because Lucas “opened the door” by
presenting other portions of the confession that gave the jury a
fal se inpression of the confession. Lucas, 791 S.W2d at 53-54.
In view of these circunstances, we agree that the introduction was
proper. In the alternative, even if the trial judge commtted
error, our role “is limted to determ ning whether [the] error
[was] so extrene that it constituted denial of fundanental

fairness” under the due process clause. Andrade v. MCotter, 805
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F.2d 1190, 1193 (5th Cr. 1986). Habeas relief is warranted only
when the erroneous adm ssion of evidence played a “crucial,
critical [and] highly significant” role in the trial. Id.

The portion of the confession to which Lucas objected
contained only “inplied references” to other offenses. ©Mboreover,
the trial judge instructed the jury not to consider any evidence
regarding other crines in determning Lucas’s guilt. W concl ude
that, even if the evidence were erroneously admtted, Lucas has not
made a substantial showing that he was denied the fundanenta
fairness required by the Constitution and he is not entitled to
habeas relief on this ground.

J

Lucas contends that the State viol ated the mandate of Brady v.
Maryland, 83 S.Ct. 1194 (1963), by failing to disclose excul patory
evidence in the form of information concerning another credible
suspect in the nurder.

The state court entered findings of fact, after an evidentiary
hearing, that establish that there was never another credible
suspect in this matter. Lucas presented no convincing evidence
t hat casts doubt on the state court’s factual findings; nor has he
denonstrated, and it does not otherw se appear, that any of the
|isted exceptions to the presunption of the correctness of state

court findings, found under 28 U.S.C. 8§ 2254(d), apply. Thus, we
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presunme the correctness of the state court findings and concl ude
that no Brady violation occurred. See 28 U S.C. § 2254(d). The
application for relief on this basis was properly deni ed.
K

Lucas next mamintains that he is entitled to habeas relief
because the trial court failed to provide special instructions at
the punishnment phase of the trial that would allow the jury
specifically to consider his mtigating evidence of nental illness

and chi | dhood abuse. Lucas relies on Penry v. Lynaugh, 109 S.Ct

2934 (1989), for this claim |In Penry, the Suprene Court held that
the petitioner was constitutionally entitled to further jury
instructions because, although his mtigating evidence had been
pl aced before the sentencer, the sentencer “had no reliable neans

of giving mtigating effect to that evidence.” Gahamyv. Collins,

113 S. . 892, 902 (1993) (citing Penry). Penry’s application has

since been limted to that narrow class of situations in which the
petitioner’s mtigating evidence was placed beyond the jury’'s
effective reach. 1d. The question we nust decide, therefore, is
whet her the mtigating evidence presented was within the effective
reach of the jury under either of the interrogatories considered by
the jury.

I n accordance with Texas law, the trial court put to the jury

the following two statutory puni shnent-phase interrogatories:
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(1) Do you find from the evidence, beyond a reasonable
doubt, that the conduct of the defendant that caused the
deat h of the deceased was comm tted deli berately and with
t he reasonabl e expectation that the death of the deceased
woul d result?

(2) Do you find fromthe evidence, beyond a reasonable
doubt, that there is a probability that the defendant
would commt crimnal acts of violence that would
constitute a continuing threat to society?

The mtigating evidence at issue here relates to Lucas’s

mental illness and his abusive childhood. Wth respect to his
mental illness, experts testified at trial that Lucas was
psychotic and suffered from schizophreni a. One expert further

explained that if Lucas had commtted the Orange Socks murder, then
at the time of the act “[h]e woul d have been psychotic, neani ng out
of touch with reality, out of control over his inpul ses, over his
drives. . . . insane.” It is clear to us that the sentencer could
have effectively considered the mtigating aspect of such evidence
under the first interrogatory, that is, whether Lucas acted

del i berately when he committed the nurder.?

8Expert testinony indicated that Lucas’'s traumatic chil dhood
could be credited as a likely cause of his nental instability.
Consi deration of this evidence was within the effective reach of
the sentencer under the first interrogatory in that the sentencer
coul d have apprai sed the rel ati onshi p bet ween hi s abusi ve chil dhood
and his nental illness and, if that relationship were sufficiently
substantial, given mtigating effect to the deliberateness of
Lucas’s actions in the context of considering the mtigating effect
of his mental illness.
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Further, the testinony at trial indicated that, although Lucas
had nental problens, he responded well to antipsychotic drugs |ike
Thorazine and that his particular illness could be treated in a
control |l ed environment. This prospect of nedical treatnent placed
the evidence of his nental illness and abusive chil dhood wthin
‘“the effective reach of the sentencer’ as a potential mtigating
factor with respect to the second issue, that is, the jury could
have considered whether, in an institutional setting, the
probability that Lucas posed as a future danger to society was not

so great as to nerit inposition of the death sentence. See Johnson

v. Texas, 113 S. . 2658, 2669 (1993) (“[T]here is no reasonable
i kelihood that the jury would have found itself foreclosed from
considering the relevant aspects of petitioner’s [mtigating
evidence].”); Gaham 113 S. C. at 902 (“[I]t is apparent that
Grahami s evidence--unlike Penry’s--had mtigating relevance to the
second speci al i ssue concerning his |ikely future dangerousness.”);

Mtley v. Collins, 18 F.3d 1223, 1230-35 (5th Gr. 1994).

Furthernore, to the extent that Lucas seeks relief beyond the
narrow purview provided in Penry, he has failed to show that
reasonable jurists would feel conpelled by precedent existing at
the time his conviction became final in 1990 to rule in his favor.
He is thus requesting retroactive application of a new rule and

consequently we are barred from considering the nerits of this
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claim pursuant to the non-retroactivity principles under Teaque.
Lucas is not entitled to relief on this ground.
L
Lucas’s final contention is that his original arrest was in
violation of the Fourth Amendnent because it was not supported by
probabl e cause and, therefore, the subsequent confessions are
tainted. This argunent fails to state a basis for federal habeas

relief. See Stone v. Powell, 96 S.C. 3037, 3052-53 (1976).

W

In conclusion, we grant Lucas’s notion to reconsider
application of the Antiterrorismand Effective Death Penalty Act.
In accord with the Suprene Court’s opinion in Lindh, we hold that
t he AEDPA does not govern this appeal. Under pre-AEDPA |aw, we
find that Lucas has made a “substantial showi ng of the denial of a
federal right.” W therefore grant the application for a CPC in
all respects. After reaching the nerits, however, we hold that
Lucas is not entitled to federal habeas relief. We therefore

affirmthe district court’s denial of Lucas’'s petition.
MOTI ON TO RECONSI DER GRANTED,

REQUEST FOR CPC CGRANTED; and
JUDGVENT COF DI STRI CT COURT AFFI RVED
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