UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10235
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JOSE GERARDO RAMOS- GARCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

Septenber 5, 1996

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.
PER CURI AM

Appel | ant Jose Cer ardo Ranos- Garci a (“Ranbs-Garci a”)
chal | enges the sentence i nposed for his conviction for illegal re-
entry into the United States after deportation. Specifically, he
argues that the district court erred in finding that his Texas
state conviction for burglary of a vehicle was an aggravated fel ony
for purposes of enhancenent pursuant to U.S.S.G 8§ 2L1.2. Finding

no error, we affirm



TRI AL COURT PROCEEDI NGS

Ranos- Garcia was found guilty after a jury trial of one count
of unlawful re-entry into the United States in violation of 8
US C 8§ 1326. At sentencing the district court, applying U . S. S G
§ 2L1.2 (“Unlawfully Entering or Remaining in the United States”),
cal cul at ed Ranps-Garcia’ s base offense | evel at 8, enhanced it by
16 | evel s because of his previous Texas state court conviction for
burglary of a vehicle and established his total offense |evel at
| evel 24. Conmbined with his crimnal history category VI, the
resul tant sentencing range was 100-120 nonths.! The district court
sentenced himto 120 nonths inprisonnent, three years supervised
rel ease and a $50 special assessnent.

DI SCUSSI ON

How t he Sent enci ng Gui delines apply to a particul ar conviction
is a question of law, which this Court reviews de novo. United
States v. Garcia-Rico, 46 F.3d 8, 9 (5th Cr.), cert. denied 115 S.
Ct. 2596 (1995).

US SG 8§ 2L1.2 provides a base offense |evel 8. The
gui deline then states that:

I f nore than one applies, use the greater:

(1) If the defendant previously was deported after a

conviction for a felony, other than a felony
involving violations of the immgration |[aws,

i ncrease by 4 levels.

(2) If the defendant previously was deported after a
conviction for an aggravated fel ony, increase by 16

The resulting guideline range extended upward to 125 nont hs.
However, the statutory maxinmum for this offense capped the
sentenci ng range at 120 nont hs.



| evel s.
U.S.S.G § 2L1.2(b)(Nov. 1995).

Ranps- Garcia was convicted in Texas state court on June 30,
1994 for the offense of Burglary of a Vehicle. Because the state
of Texas puni shed Ranpbs-Garcia’s burglary conviction by inposing a
five years probated sentence and because this Court has rul ed that
Burglary of a Vehicle constitutes a crine of violence for purposes
of guideline sentencing, the district court reasoned that Ranps-
Garcia was subject to a 16 |level enhancenent under U S S. G 8§
2L1.2(b)(2).

I n Sept enber 1994, the Texas | egislature anended Texas lawto
reflect that burglary of a vehicle was no | onger a felony offense
in Texas. See TExXas PeNAL CobE ANN. 8 30.04 (Vernon 1994). At
sentenci ng, Ranpbs-Garcia objected to the treatnent of his Texas
burglary conviction as an “aggravated felony” for purposes of
US S G 8§ 2L1.2(b), relying on the 1994 change in Texas |law. The
district court overruled his objections and inposed the
enhancenent .

US SG 8 2L1.2(b) is silent concerning the effects of
subsequent reclassification of otherwse valid predicate state
convictions when determning possible federal sent enci ng
enhancenents. Ranpbs-Garcia argues that this silence anounts to an
anbiguity, and therefore the district court should have applied the
Rul e of Lenity to his sentencing decision and declined to enhance
t he sentence under Cuideline 8§ 2L1.2's enhancenent provisions.

We find his argunent unpersuasive. This Court has recently



held that federal law, rather than state law, controls the
interpretation of U S S.G 8§ 2L1.2. United States v. Vasquez-
Bal andran, 76 F.3d 648, 650 (5th Cr. 1996). W nust therefore
| ook to federal |aw to determ ne whet her Ranbs-Garcia' s conviction
was for an “aggravated felony.” See id.

The comentary to U.S.S. G 8 2L1.2(b)92) defines “aggravated
felony” as “any crinme of violence (as defined in 18 U S.C. § 16[])
for which the term of inprisonnent inposed (regardless of any
suspensi on of such inprisonnent) is at |least five years.” § 2L1. 2,
coment. (n.7).

The first inquiry, whether Ranbs-Garcia s conviction was for
a crinme of violence, has been answered by this Court’s ruling in
United States v. Rodriguez-Guzman, 56 F.3d 18 (5th Cr. 1995).
“Crime of violence” is defined as:

(a) an offense that has as an el enent the use, attenpted use,

or threatened use of physical force against the person or

property of another, or

(b) any other offense that is a felony and that, by its

nature, 1involves a substantial risk that physical force

agai nst the person or property of another may be used in the
course of commtting the offense.
18 U.S.C. 8 16(a) & (b) (1988). This Court unequivocally held that
conviction for burglary of a vehicle under 8§ 30.04 of the pre-1994
Texas Penal Code is a crime of violence as defined in 18 U . S.C. §
16(b) .

Second, the term of inprisonnent inposed, regardless of any
suspension, nust be at least five years. Ranos- Garcia was
sentenced to five years of probation for his burglary of a vehicle

convi cti on. “Clearly, the Sentencing Conmi ssion envisioned [8
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2L1.2's] applicability to extend to those defendants who actual ly
are ordered to serve their sentences and al so those def endants who
avoid a determned period of incarceration by a process which
suspends serving the term of inprisonnent. United States v.
Vasquez-Bal andran, 76 F.3d 648, 651 (5th Gr. 1996). Ranos-
Garcia' s five year probation under Texas’'s sentencing procedure
fulfils the five year “termof inprisonnent inposed” requirenent.
See id.

The change in Texas |aw reclassifying burglary of a vehicle
froma felony to a m sdeneanor does not change the nature of the
crinme as a crinme of violence, nor does it change the five year
probat ed sentence. Therefore, it does not change the fact that
Ranps-Garcia’s conviction neets the federal definition of
aggravated felony. The sentence inposed by the district court is

AFFI RVED.



