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Petition for Review of an Oder of the Board of Immgration
Appeal s.

Before JOLLY, JONES and WENER, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Eugene Wl lington asks this court to review and reverse the
deci sion of the Board of Inm gration Appeals (the "BIA") affirmng
an immgration judge's decision to deny Wllington's notion to
reopen his deportation proceedings. Finding a lengthy list of
errors in the processing of Wellington's application, we concl ude
that the BIA abused its discretion when it denied Wellington's
notion to reopen.

I

VWl lington was born in Zaire, but is a citizen of Sierra
Leone. Wellington first entered the United States as a visitor in
July 1986. In August 1989, Wellington married Sandra Caridad
Baptist, who was then an alien admtted for |awful pernmanent
residence. Wellington and his wfe have two daughters together,
ages si x and seven, both of whomwere born U S. citizens.

One year later, in August 1990, the Inmmgration and
Nat ural i zation Service ("INS') placed Wllington in deportation
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proceedi ngs. I n Novenber 1990, Ms. Wellington filed a petitionto
have Wellington <classified as an "imediate relative" for
i mm gration purposes. The petition was approved on February 1,
1991.!' In the neantine, Wellington's deportation hearing was tw ce
rescheduled, ultimately to July 11, 1991. At the July 11 heari ng,
Wl | i ngton conceded that he was deportable for violating the terns
of his visitor's status by working as a shoe sal esman. The
immgration judge ordered Wllington deported, but permtted
vol untary departure by June 16, 1992.

By that date, no immgrant visa had becone available.
VWl lington did not depart as required. Wellington's wife becane a
naturalized citizen on Septenber 16, 1992. Because of his wife's
naturalization, Wellington was no | onger subject toawaiting|list,
and becane immedi ately eligible for an immgrant visa. 8 US. C 8§
1151(b) (2) (A) (i) .

On March 4, 1993, Wellington filed a notion to reopen his
deportation proceedings on the ground that he was now the
beneficiary of an imediate relative immgrant visa, and was
therefore eligible for adjustnent of status. INSindicated that it
did not oppose reopening, so |long as Well i ngton provi ded a copy of

his wife's naturalization certificate. The immgration judge

lUnder the Inmmigration and Naturalization Act (the "I NA"), the
spouse of a | awful permanent resident may receive an adj ustnment of
status to | awful permanent resident when an i nm grant vi sa becones
available. 8 U S C 8§ 1154(a)(1)(B). Because the nunber of such
visas is limted, an applicant may have to wait two years or nore
before a visa is available. See 88 1151(b), 1152(a)(4), and
1153(a). The imediate relatives of U S. citizens, however, are
not subject to worldwide limts on the availability of inmgrant
visas. 8§ 1151(a).



concluded that Wllington had presented a new fact that was
material to his deportation proceeding, and granted the notion to
reopen on July 21, 1993.

VWl lington's hearing on the reopened proceeding was initially
schedul ed for Septenber 9, 1993. Wl lington states that he and his
attorney appeared, but that the INS attorney infornmed the
immgration judge that INS was not ready to go forward.? The
hearing was then rescheduled to October 14. The hearing was
subsequently rescheduled two additional tinmes—either tine at
Wl lington's request—+to Decenber 17 and, finally, to January 21,
1994. Notices of all changes were served upon Wllington's
attorney, but not upon Wellington hinself.

VWl lington's attorney msplaced the notice of the January 21
heari ng. The attorney submtted an affidavit in which he swore
that he had contacted the INS attorney to i nquire about the hearing
date, and was inforned that the hearing was set for January 24.
Neither Wellington nor his attorney appeared on January 21.
Vel lington states that both he and his attorney appeared on January
24. On January 25, the immgration judge issued a form order on
which the selection for "neither the respondent nor the
respondent's representative was present” was checked. The order
continues as foll ows:

Therefore, as no good cause was giveninregardto the failure

to appear at the hearing concerning the request for relief, |
find that the respondent has abandoned any and all clainms)

2The record does not contain any transcript of this hearing,
but I NS does not dispute Wellington's statenent, and the notice of
rescheduling is itself dated Septenber 9.
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for relief from deportation.

Wherefore, the i ssue of deportability having been resolved, it

i s HEREBY ORDERED for the reasons set forth in the Immgration

and Nationalization Service charging docunent that the

respondent be deported to SI ERRA LEONE
Rec. 71 (capitalization in original).

VWl lington did not directly appeal the January 25, 1994 order.
| nstead, through his attorney, Wellington filed a second notion to
reopen, in which Wellington again submtted docunentation of his
wife's naturalization and the birth certificates of his two
daughters. Wellington additionally offered the "new fact" of the
m sinformation provided by the INS attorney, and the fact that his
counsel would have been unable to attend a January 21 hearing.
VWl lington attached an a affidavit fromhis attorney attesting to
the facts surrounding the m ssed hearing.

INS filed its response opposing Wl lington's second notion to
reopen one week late. The response was accepted and consi dered,
despite an I NS regul ation that indicates that notions to reconsi der
or reopen "shall be deenmed unopposed unless tinely response is
made. " 8 CF.R 8 3.23(b). In its response, |INS argued that
Vel | ington's deportation proceedi ngs shoul d not be reopened because
Vel lington had not established "good cause, within the neaning of
the Act" for his failure to appear at the January 21 hearing. The
response, filed by the trial attorney, indicated that she had "no
recol l ection" of any conversation with Wl lington's attorney.

The immgration judge denied Wellington's second notion to
reopen in a witten decision filed April 14, 1994. The ruling
first observed that an inmm grant seeking to reopen a deportation
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proceedi ng nust nake a prima facie showing of eligibility for the
relief sought. The inm gration judge further stated that "when the
basis for the notion to reopen is that the immgration judge held
the hearing in absentia, the alien nust establish that he had
reasonable cause for his absence from the proceeding."” The
immgration judge concluded that Wllington had not net the
"statutory requi renent” of show ng reasonabl e cause for his failure
to appear. The court found that it was therefore unnecessary to
determ ne whether Wellington had made the requisite prima facie
show ng of eligibility, and denied the notion to reopen.

The BI A dismissed the appeal on Novenber 22, 1995. The BIA
found "no prejudice" to Wellington in the immgration judge's
consideration of the untinely response. The BIA further observed
that Wellington had been in deportation proceedi ngs for sone tine,
and should have known the inportance of appearance. The BIA
therefore questioned Wllington's "apparent failure to be
i ndependently aware of the hearing date." The BI A concl uded, |ike
the immgration judge, that Wllington had failed to establish
"reasonabl e cause for his failure to appear.”

Thi s appeal foll owed.

I

We have jurisdictionto reviewthe agency's refusal to reopen
under the judicial review provisions of the Admnistrative
Procedure Act, 5 U. S.C. 88 702-706. The APA specifies, in relevant
part, that the review ng court shall set aside agency action found

to be "arbitrary, capricious, an abuse of discretion, or otherw se



not in accordance wwth law... [or] w thout observance of procedure
required by law" 5 U S.C. 8§ 706(2)(A) and (D). Al t hough | NS
enj oys broad discretion over notions to reopen, in this case the
agency's decision was both arbitrary and based upon a series of
actions that did not accord with the procedures required by |aw
A

The INA permts an alien to apply for an adjustnent of status
if the alienis eligible to receive an inmgrant visa, and a visa
is immed ately available. 8 U S.C 8§ 1255(a). The parties agree
that Wellington is statutorily eligible for adjustnent of status.
The | NA does not specify the procedures by which an alien nmay apply
for adjustnent. INS practice requires that aliens who have been
found deportable in deportation proceedings seek adjustnent of
status through the nechanism of reopening their deportation
pr oceedi ngs. See Yahkpua v. INS, 770 F.2d 1317, 1318 (5th
Cir.1985) (application for adjustnment of status construed as
request for reopening).

The notion to reopen is not created by the INAitself, but by
the regulations enacted pursuant to the INA See 8 C F.R 88
3.23(b), 242.22. Wl lington's deportation proceedings were
"reopened” as of July 21, 1993. The nuch-reschedul ed adj ust nent
hearing that Wllington failed to attend was a "deportation
proceedi ng" to which the procedures specified in 8 US. C. § 1252
apply. Subsection (b) of this provision indicates that

| f any alien has been given a reasonabl e opportunity to be

present at a proceeding under this section, and wthout

reasonabl e cause fails or refuses to attend or remain in

att endance at such proceedi ng, the special inquiry officer may
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proceed to a determnation in like manner as if the alien were
present .

If an alien fails wi thout reasonabl e cause to appear for a hearing
of which he had notice, the immgration judge may properly conduct
an in absentia hearing.

If an alien is found deportable or denied discretionary
relief in an in absentia hearing, he still nmay nove for reopening.
However, an alien who seeks to reopen a deportation hearing that
was held in absentia nmust, in addition to neeting the nornal
standards for reopening, denonstrate "reasonable cause" for his
failure to attend the previous hearing. U S. v. Estrada-Trochez,
66 F.3d 733, 736 (5th Cr.1995); Patel v. INS, 803 F.2d 804, 806
(5th G r.1986). INS argues on this basis that the Bl A properly
denied Wellington's notion to reopen because Wl lington had fail ed
to establish "reasonable cause" for his failure to appear at the
January 21 hearing.

We agree with INS that the error of an applicant's counsel in
m splacing the hearing notice does not constitute "reasonable

cause" for the applicant's failure to appear.? That point,

W\ do question, however, whether INS' failure to provide
VWl lington with personal service of the notice would not constitute

"reasonabl e cause." Under the anended 8 1252b(a)(2), INS is
required to provide, "in person,” witten notice of the tine and
pl ace of deportation proceedings, and of the consequences of
failing to appear. The notice in this case conplied with these

requi renents, except that it was delivered only to Wellington's
attorney, and not to Wellington hinself—-although Wellington had
provided his current address in his application for adjustnent of
status. |NS apparently takes the position that the personal notice
requi renent applied only to Orders to Show Cause. Inre Gijalva,
Int. Dec. 3246, 1995 W. 314388, at *6 (BIA 1995). Yet § 1252b
applies by its terns to "deportation proceedi ngs" (as does 8§ 1252,
which the INS repeatedly cites as applicable to this case), and
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however, is inapposite to this appeal. A denonstration of
"reasonabl e cause" is a prerequisite to reopening a determ nation
reached in an in absentia hearing. But no in absentia hearing was
held in this case.

The statute specifically authorizes in absentia hearings,
permtting an immgration judge to "proceed to a determnation in
like manner as if the alien were present.” As the cases cited by
the BIAin its decision plainly reveal, an in absentia hearing is
a hearing on the nerits of the record before the admnistrative
court. See, e.g., Mtter of Balibundi, 19 I. & N. Dec. 606, 607
(BIA 1988) (affirmng decision of immgration judge who
"adjudicated the respondent's persecution claim based on the
written application submtted by the respondent”); Matter of Nafi,
19 1. &N Dec. 430, 431 (BIA 1987) (alien found excludable in in
absentia hearing). See also Patel, 803 F.2d at 806 (inmm gration
judge ordered alien deported in in absentia hearing "after
review ng the docunentary evidence").

There is no evidence in the record to indicate that
Vel lington's application for adjustnent of status was adj udi cated

on the nmerits of the record before the immgration judge.* On the

states that "witten notice shall be given in person to the alien

.. in the order to show cause or otherwise ..." § 1252b(a)(2)(A).
Al so, we have previously applied the provisions of 8§ 1252b in
appeal s concerning relief fromdeportation. See Estrada-Trochez,
66 F.3d at 736 n. 1.

“That record contained a copy of Ms. Wllington's
naturalization certificate, a copy of the Wllingtons' narriage
certificate (which reveals that the couple had nmarried before
Wellington was first placed in deportation proceedings), and
VWl lington's application for adjustnment of status, which indicates
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contrary, the boilerplate order of January 25, 1994 states that
VWl lington's application was deened "abandoned" due to his failure
to appear.

Under 8 CF.R 8 103.2(b)(13), an application or petition
shal |l be considered "abandoned" if the applicant or petitioner
fails to submt requested evidence or to appear for an interview
Presum ng that the adjustnent hearing may be construed as an
"interview," the immgration judge properly concluded that
Vel lington had "abandoned" his application within the neaning of
the regul ation. We have no occasion to determ ne whether the
regul ation conports with the requirenents of 8 U S.C. § 1252(b),
because Wl | i ngt on has not appeal ed t he deci sion of the inm gration
judge that his application for adjustnent of status should be
deni ed due to abandonnent.®> W conclude only that this decisionis
not the equivalent a determnation reached in an in absentia
heari ng. Because no in absentia hearing was held, the rule that in
absentia determnations may only be reopened upon a show ng of
"reasonabl e cause" is inapplicable.

B
The effect of the January 25, 1994 decision was sinply to
reinstate the previous deportation determ nation. The deci sion

ordered deportation "for the reasons set forth in the Immgration

that the couple has two young children who are U. S. citizens.

W6 observe that the sane regul ation states that a denial due
t o abandonnent nay not be appeal ed, al though the applicant nay nove
to reopen, as Wllington did in this case. 8 CFR 8
103. 2(b) (15).



and Naturalization Service charging docunent”; the sole charging
docunent in the record is the August 1990 Order to Show Cause.

Accordi ngly, we conclude that Wellington's February 23, 1994
nmotion to reopen, is (as it states) a notion to reopen the 1991
proceedi ngs and the resulting Decenber 1991 order of deportation.
An alien seeking to reopen a deportation proceeding nust both
establish eligibility and denonstrate that the "equities" in his
case will weigh in favor of granting the discretionary relief for
whi ch reopening is sought. Yahkpua, 770 F.2d at 1320. W review
denials of notions to reopen for abuse of discretion. I NS v.
Doherty, 502 U.S. 314, 323, 112 S . &. 719, 725, 116 L.Ed.2d 823
(1992).

In this case, the immgration judge and the BIA erred by
hol ding Wellington's notion to reopen to the showng required to
reopen a determnation reached in an in absentia hearing. Under
the proper standard, it appears that Wellington's notion to reopen
shoul d be granted. 1In his notion, Wellington offers the fact that
an immgrant visa is now i nmmedi ately available to him because of
his wife's naturalization on Septenber 16, 1992, conbined with the
visa petition approved in 1991. This fact is material because it
makes Vellington eligible for an adjustnent of status to |awfu
permanent resident, and it could not have been presented at the
July 1991 heari ng.

VWl lington's notion additionally offers substantial evidence
of "equities" weighing in his favor. He attached two Loui si ana

birth certificates that indicate that Wellington and his wfe were
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married and had a child together before Wl lington was ever pl aced
in deportation proceedings, and that Wellington has two young
daughters who are U.S. Citizens by birth. The equities weighing in
Wl lington's favor appear to exceed those in other cases where
reopening has been granted so that an alien could pursue an
"I medi ate rel ative" adjustnent of status. See Israel v. INS, 785
F.2d 738, 740-41 (9th Cir.1986) (discussing "spouse of citizen"
cases).

Al t hough deci si ons on notions to reopen are discretionary, an
agency may not depart fromits settled policies without offering a
reasoned explanation. [INSv. Yang, --- US ----, ----, 117 S. C
350, 353, 136 L.Ed.2d 288 (1996) ("an irrational departure from
[settled] policy (as opposed to an avowed alteration of it) could
constitute action that nust be overturned as "arbitrary, capricious
[or] an abuse of discretion' wthin the neaning of the
Adm ni strative Procedure Act"); Israel, 785 F.2d at 742 (hol ding
Bl A decision "arbitrary" for refusing reopeni ng wthout expl anati on
in case with facts "indistinguishable" from another in which
reopeni ng was granted).

The BI A and the imm gration judge erred by applying the wong
| egal standard to Wellington's notion to reopen. The inmgration
judge additionally erred by failing to consider the notion
unopposed, as required by INS own regul ations. These errors were
prejudicial to Wl lington, for had his "unopposed” notion to reopen
been reviewed under the proper standard, it should have been

gr ant ed.
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11
Accordi ngly, we conclude that the BIA abused its discretion
when it affirmed the decision of the immgration judge to deny
VWllington's notion to reopen. W therefore REVERSE the judgnment
of the BIA and REMAND the case for further proceedings not
i nconsistent with this opinion.

REVERSED and REMANDED.
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