REVI SED

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60643

CAROL STEWART KEMP,

Pl ai ntiff-Appellant,
V.
G D SEARLE & COQ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

January 6, 1997
Before KING JONES, and DUHE, Circuit Judges.
KING Crcuit Judge:

Carol Stewart Kenp brought this products liability action
based on an allegedly defective intrauterine device. Both sides
filed nmotions for sunmary judgnment based on the statute of
limtations. The trial court granted the notion of the
defendant, G D. Searle & Co., and denied Kenp’s notion. Kenp
tinmely appealed. W affirm

| . BACKGROUND

In the light nost favorable to Kenp, as we nust review a

summary judgnent, the facts are as follows. |In 1977, Kenp was

prescribed a Copper 7 (“Cu-7") intrauterine device (“1UD"),



manuf actured by G D. Searle & Co. (“Searle”), for birth control
In a routine procedure, this first 1UD was renoved and a second
one inserted by Dr. Susan Hakel in July of 1980. |In August of
1984, after Kenp went to an energency room conpl ai ni ng of

abdom nal cranps, she was diagnosed with pelvic inflammtory

di sease (“PID’). Later that nonth, Dr. Hakel renoved the |1UD and
prescribed oral contraceptives for Kenp. It is unclear whether
Hakel indicated to Kenp at that tinme that the PID had been caused
by the | UD.

I n Decenber of 1985, Kenp went to Hakel for an annual
checkup. Kenp asked Hakel about the possibility of tubal
scarring fromher PID incident; in her records regarding this
visit, Dr. Hakel nade this notation: “had PID wth Copper 7,
wonders re tubal scarring.” The details of the conversation that
foll owed are unclear, but Kenp was told at |east of the
connecti on between the 1UD and her PID and that PID can lead to
tubal scarring which, if severe enough, can result in
infertility. There are two procedures to diagnose infertility
fromtubal scarring: an hysterosal pi ngogram and a | aparoscopy.
Dr. Hakel described these procedures as “invasive, painful, [and]
expensi ve” and recommended that Kenp not undergo these procedures

until she had attenpted conception for at |east twelve to

ei ghteen nonths. According to Kenp, Dr. Hakel told her that “no
doctor would perform such [an] invasive operative procedure]]
until | first attenpted unsuccessfully to conceive for eighteen

mont hs.”



Wthin a few nonths of her conversation with Dr. Hakel, Kenp
married Sam Abazari, but for personal reasons they never
attenpted conception. Kenp and Abazari divorced in QOctober of
1989. In January of 1993, Kenp decided to begin attenpting
conception with Charles Kenp, whom she later married. In Apri
of 1993, Kenp received treatnents for pelvic pain that was
unrelated to her previous PID. During the course of treatnent,
Kenp underwent a | aparoscopy, which reveal ed that her fall opian
tubes were severely scarred. Kenp was told that the scarring was
so severe that she would be unable to conceive naturally. This
was the first tinme that Kenp knew of her infertility. Despite
the di agnosis that natural conception was inpossible, Kenp and
her husband attenpted, unsuccessfully, to conceive.

On Novenber 24, 1993, Kenp filed suit in Mssissippi state
court. Searle renoved the suit to federal district court based
on diversity of citizenship. Kenp noved for partial summary
judgnent on Searle’'s affirmative defense of statute of
limtations. Searle nmade a counter-notion for summary judgnent,
asserting that Kenp’'s action was barred by Mssissippi’s statute
of limtations.! The district court granted Searle’'s notion,
concluding the statute of limtations on Kenp's cause of action

began running at the latest in Decenber of 1985 because of Kenp’s

1 The parties agree that the limtations period governing
this suit is six years. However, the statute has subsequently
been anended to allow only three years. See Mss. CobE ANN. 8§ 15-
1-49 (1995); Omens-Illlinois, Inc. v. Edwards, 573 So. 2d 704, 705
(Mss. 1990).



di scussion with Dr. Hakel regarding the connections between the
| UD, PID, scarring, and infertility. Kenp tinely appeal ed.

On appeal, Kenp argues that her injury is the infertility,
whi ch she did not discover until April of 1993. Kenp asserts
t hat she exercised reasonable diligence in discovering the
infertility because she relied upon her physician’s advice not to
seek the diagnostic procedures until she had attenpted conception
for twelve to eighteen nonths. Kenp nmaintains that because she
acted with reasonable diligence, her claimis tinely under
M ssi ssippi’s discovery rule.

Searl e counters that Kenp's claimis barred because she had
only one cause of action that accrued when she discovered that
her IUD had caused her an injury, nanely the PID. Thus, Kenp’s
diligence in discovering her infertility is irrelevant. 1In the
alternative, Searle insists that Kenp did not act with reasonabl e
dili gence because she waited too | ong before undergoi ng the
di agnosti c procedures.

We hold that Kenp had a single cause of action that accrued
when she discovered the PID and its source, which was nore than
six years before filing suit. Thus, we affirm

1. STANDARDS OF REVI EW

We review the granting of summary judgnent de novo, applying
the sanme criteria used by the district court in the first
instance. Texas Medical Ass’'n v. Aetna Life Ins. Co., 80 F.3d
153, 156 (5th G r. 1996). Summary judgnent is proper "if the

pl eadi ngs, depositions, answers to interrogatories, and



adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
FED. R CQv. P. 56(c). Questions of statutory interpretation are
questions of |aw and thus reviewed de novo. Estate of Bonner v.
United States, 84 F.3d 196, 197 (5th Cr. 1996).

Because this is a diversity action, we nust apply
M ssi ssi ppi substantive law. Erie R R v. Tonpkins, 304 U S 64
(1938). 1In doing so, we nust reach the decision we think the
M ssi ssi ppi Suprenme Court would reach. Jackson v. Johns-Manville
Sales Corp., 781 F.2d 394, 396-97 (5th Gr.) (en banc), cert.
denied, 478 U. S. 1022 (1986). “W are enphatically not permtted
to do nerely what we think best; we nust do that which we think
the M ssissippi Suprenme Court would deembest.” 1d. at 397.

[11. ANALYSI S

Kenp asks us to hold that a fact issue exists as to whether
she acted with reasonable diligence in discovering her
infertility. Before we can determne this, we nust first
establi sh whet her Kenp has a cause of action for infertility.
Kenp recogni zes that she could have sued based on her PID and
that the statute of Iimtations has run on that claim The
question then is whether Kenp’s infertility gives rise to an
addi tional cause of action. Because we hold that Kenp had only
one cause of action and that the infertility does not give rise

to a new cause of action, we do not reach the question whet her



Kenp acted with reasonable diligence in discovering her
infertility and we express no opinion on the nmatter.
A

Searle urges us to follow cases fromseveral other circuits
t hat have addressed this specific issue. For exanple, the First
Circuit, in Gagnon v. G D. Searle & Co., 889 F.2d 340 (1st G
1989), discussed the statute of limtations for a woman who had a
Cu-7 1UD and began experiencing cranping, infections, fever,
etc., and eventually devel oped PID, leading to a total
hysterectony. 1d. at 340. The court held that the statute of
limtations began running when she first began experiencing
synptons that she suspected were caused by the |UD, not when she
knew the full extent of her injuries, and therefore her suit for
injuries including the hysterectony was barred. |d. at 343.
Simlarly, the Second, Fourth, Seventh, and Eighth G rcuits held
that the relevant statute of |imtations began to run for a
plaintiff seeking to recover for injury caused by an | UD when she
di scovered that she had PID and that the PID was caused by an
IUD. A plaintiff in such a situation cannot split her cause of
action into one for PID and one for infertility, even though she
did not realize the full extent of her injuries — specifically,
her infertility — until years later. See Grazzo v. G D. Searle
& Co., 973 F.2d 136, 137-39 (2d Cr. 1992); G anahan v. Pearson,
782 F.2d 30, 31-33 (4th Cr. 1985); MIller v. A H Robins Co.
766 F.2d 1102, 1103, 1105-06 (7th Gr. 1985); Kl enpka v. G D
Searle & Co., 963 F.2d 168 (8th Cr. 1992); cf. Cacciacarne v.



G D Searle & Co., 908 F.2d 95 (6th G r. 1990) (hol ding that
plaintiff’s cause of action did not accrue until she discovered
her infertility, even though the 1UD had previously caused the
plaintiff difficulties, because the injury was not certain and
clear enough to trigger limtations before the definitive
di agnosis). Wiile factually simlar and persuasive, these cases
are legally distinguishable because each is based upon the | aw of
the particular state at issue, not Mssissippi |aw. See Gagnon,
889 F.2d at 341 (New Hanpshire); Grazzo, 973 F.2d at 138
(Connecticut); Ganahan, 782 F.2d at 31 (Virginia); Cacciacarne,
908 F.2d at 96 (OGnhio); MIller, 766 F.2d at 1103 (I ndi ana);
Kl enpka, 963 F.2d at 169 (M nnesota).
B

Thus, the key inquiry in the case at bar is the | aw of
M ssissippi. The M ssissippi Code section applicable to this
case provides as foll ows:

(2) In actions for which no other period of Iimtation

is prescribed and which involve latent injury or

di sease, the cause of action does not accrue until the

plaintiff has discovered, or by reasonable diligence

shoul d have di scovered, the injury.
Mss. CobE ANN. 8 15-1-49(2). In Owens-IIlinois, Inc. v. Edwards,
573 So. 2d 704, 709 (M ss. 1990), the M ssissippi Suprene Court
sitting en banc held that section 15-1-49 applies to products
liability cases. The court held that “[t] he cause of action
accrues and the imtations period begins to run when the

plaintiff can reasonably be held to have know edge of the injury

or disease.” |d. Furthernore, M ssissippi has long foll owed the



general rule that “a tortious act gives rise to but a single
cause of action.” MDonald v. Southeastern Fidelity Ins. Co.,
606 So. 2d 1061, 1064 (M ss. 1992). Kenp concedes that she could
have sued Searle in Decenber of 1985 when she knew of her PID and
that Searle’s IUD had caused her PID. Because infertility is
nmerely a sequela of PID and not a separate disease, the tortious
act that led to Kenp’s PID was the sane tortious act that led to
her infertility. Thus, we see no reason to believe that
M ssi ssippi woul d depart fromits well-settled rule that a
tortious act gives rise to only one cause of action, and that the
statute of limtations applicable to the single cause of action
in this case began to run no |later than Decenber of 1985 with
Kenp’ s conversation with Dr. Hakel

C.

None of the M ssissippi cases Kenp cites dictates a contrary
result. Kenp cites many di scovery rule cases such as WIllians v.
Kilgore, 618 So. 2d 51 (Mss. 1992), and Smth v. Sanders, 485
So. 2d 1051 (M ss. 1986). However, these cases nerely reiterate
that the general rule of section 15-1-49 that the tine of the
di scovery of the injury is also the tinme when the statute of
limtations begins to run. WIlians, 618 So. 2d at 55; Smth,
485 So. 2d at 1052. W agree: the tine that Kenp di scovered her
PIDis crucial. These cases do not even suggest a departure from
the well-settled rule that Kenp had only one cause of action for

her injuries fromthe |UD



Rel ying on Schiro v. Anerican Tobacco Co., 611 So. 2d 962,
965 (M ss. 1992), Kenp argues that the statute of limtations as
to her infertility could not have begun to run until the
infertility was diagnosed. In Schiro, plaintiff Schiro sued four
cigarette manufacturers in products liability, alleging that
their unreasonably dangerous and unsafe cigarettes caused her to
devel op cancer. |d. at 962-63. Schiro began snoking in 1943.
ld. at 963. She devel oped enphysema in the late 1960s or early
1970s, and she stopped snoking in 1977. 1d. In April of 1981,
she began coughing up blood, and at this tine Schiro believed she
had cancer, even though her doctor assured her she did not. Id.
She coughed up bl ood again in Novenber of 1981. 1d. On Decenber

27, 1981, a small mass was detected in Schiro' s chest, which was

determ ned two days later to be lung disease. Id. On January
24, 1982, the mass was di agnosed as cancer. 1d. On January 22,
1988, Schiro filed suit. 1d. The defendants filed for summary

judgnent, arguing that Schiro’'s suit accrued at |east in Apri
1981 when Schiro began coughing up bl ood or Decenber 29, 1981,
when the |ung mass was di scovered, and the |ower court granted
the notion. 1d. at 963-64. The M ssissippi Suprene Court

di sagreed. The court held that the cause of action accrued with
the cancer diagnosis. |d. at 965. The court determ ned that
Schiro's belief that she m ght have cancer was insufficient to
trigger limtations because “[a] belief is nothing nore than an
opi nion or a person’s view of sonething unsubstanti ated by

proof.” 1d.



While facially simlar to the case at bar, Schiro does not
command the result Kenp desires. Wile the cancer diagnhosis was
necessary to confirmthat Schiro’ s disease was in fact cancer,
Kenp had a di agnosis of her di sease — she was di agnosed with PID
in August of 1984. Because infertility is not a separate and
di stinct disease but an aftereffect of the PID, a |ater diagnosis
of infertility is irrelevant to the comencenent of the statute
of limtations.

Kenp asserts that it is “well settled M ssissippi |awthat
the gravity of the injury is a significant factor to be
considered in determ ning whether a plaintiff has brought his or
her action within the applicable Iimtations period.” For
exanple, in Struthers Wells-Qul fport, Inc. v. Bradford, 304
So. 2d 645 (M ss. 1974), plaintiff Bradford was bitten by what
was believed to be a poisonous brown recluse spider in Decenber
of 1968. 1d. at 646. She i medi ately began devel opi ng
conplications, including a kidney infection. 1d. Bradford had
intermttent problens over the next few years, and in February of
1972, she was diagnosed with a vasculitis infection in a bl ood
vessel. 1d. at 646-47. Al though her enployer’s insurance had
paid nost of her nedical bills, after the vasculitis infection
di agnosi s, Bradford applied for disability benefits. 1d. at 647.
The enpl oyer argued that she was barred by the two-year
limtations period for maki ng such clai ns because she knew of her
injury fromthe spider in 1968. 1d. at 648. The court,

construing the workers’ conpensation statute, held that the

10



enpl oyer was not required to pay disability conpensation until
“it becane reasonably apparent that she had a disability arising
[fromthe spider bite]” and concluded that until she was

di agnosed with vasculitis, Bradford had no injury serious enough
to qualify for disability benefits. 1d. at 649. Bradford is

di stingui shable fromthe case at bar because Kenp had a
conpensable injury with the PID, even though she nay not have
realized that she was infertile until nuch later.

Kenp al so points to Pittman v. Hodges, 462 So. 2d 330 (M ss.
1984), to support her argunent that the gravity of the injury
must be considered in determning when Iimtations begins. 1In
Pittman, the plaintiff’s suit was filed two years and seven days
after the defendant dentist |ast saw the plaintiff for care
relating to a wisdomtooth extraction. Id. at 331. On this |ast
visit as well as during previous visits, the plaintiff had
conpl ai ned of nunbness, and the defendant told himthat the
nunbness was only tenporary and could last for as little as a few
works or as long as a year. 1d. at 332. The nunbness turned out
to be permanent. |d. at 333. The dentist argued that the
statute of limtations began when the plaintiff discovered the
nunbness. |d. The court disagreed, stating that “the essence of
the injury” was the permanent nature of the injury, which could
not have been discovered until the period of tenporary nunbness
had passed, and thus limtations began when that tenporary
nunbness period expired. 1d. Relying on Pittman, Kenp argues

that she did not discover the essence of her injury until she was

11



di agnosed with infertility and thus limtations did not begin to
run until that discovery. However, Pittnman does not apply
because the plaintiff did not even know he had been injured until
he di scovered that the tenporary nunbness was really pernmanent.
Kenp knew she was injured when she was diagnosed with PID.  That
she | ater discovered an aftereffect of that injury does not
change the fact that she knew she was injured.

Kenp insists that because PID and infertility are not
synonynous, limtations for a cause of action for infertility
shoul d be neasured on a different tineline than an action for
PID. W in no way nean to suggest that PID and infertility are
synonynous. However, they are both the product of the sane chain
of causality: the IUD caused the PID, and the PID caused the
infertility. Cases in other contexts, such as asbestos, have
di stingui shed between two separate, distinct diseases and two
interrelated conditions.? See, e.g., WIlson v. Johns-Manville
Sales Corp., 684 F.2d 111 (D.C. Cr. 1982). In the case at bar
there is but one disease — PID; the infertility is not a
separate di sease, but a conplication of the PID. W express no
opinion with regard to a situation involving a | ater-manifesting

di sease that is totally separate and distinct fromthe initial

2 For exanple, follow ng exposure to asbestos, an
i ndi vi dual can contract asbestosis or nesothelioma. These
di seases can energe years apart fromeach other. The asbestosis
is related to the nesothelioma only in the sense that both are
caused by exposure to asbestos. However, nesotheliona devel ops
i ndependently of asbestosis; it is possible to have nesothelioma
W t hout ever having asbestosis, and vice versa. See WIlson v.
Johns-Manville Sales Corp., 684 F.2d 111, 113, 117 (D.C. G
1982) .

12



injury. W sinply hold that the district court was correct in
concluding that Kenp’s injury was the PID and that the statute of
limtations began to run when she knew of her injury and its
cause, not when she | ater discovered all of the consequences and
conplications of the PID

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM

13



