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UNITED STATES COURT OF APPEALS
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No. 95-60625

CHRISW. BEGGERLY; JAMESR. BEGGERLY;
CLARK M. BEGGERLY; VELMA B. GARNER;
SUZANNE REED; DAVID REED,
Plaintiffs-Appellants,
vVersus

UNITED STATES OF AMERICA,
Defendant-Appellee.

Appeal from the United States District Court
For the Southern District of Mississippi

July 28, 1997
On Rehearing

Before POLITZ, Chief Judge, EMILIO M. GARZA and STEWART, Circuit Judges.
POLITZ, Chief Judge:

The panel substitutes the following for its opinion previously issued:

TheBeggerlysappeal thedistrict court’ sorder granting themotionto dismiss
by the United States and denying the Beggerlys cross-motion for summary
judgment in which they sought to vacate a consent judgment under which the
United States acquired title to property previously held by the Beggerlys.
Concluding that the Beggerlysare entitled to the relief sought, we reverse, render,

and remand.



BACKGROUND

On April 3, 1950 Clark M. Beggerly, Sr., on behalf of hisfamily, bought a
portion of Horn Island, offshore in the Gulf of Mexico, at atax sale in Jackson,
Mississippi. On January 8, 1971 Congress enacted legislation authorizing the
Department of Interior to establish a federal park on lands that included Horn
Island.! In 1972 the National Park Service began negotiating with the Beggerlys
for the purchase of their property on Horn Island. In October 1975 the Beggerlys
entered into a contract to sell the land to the government for $156,500.
Subsequently the government cancel ed the contract contending that becauseit had
never issued aland patent, it was the title owner of Horn Island.

In 1979 the government brought a quiet title action in the Southern District
of Mississippi against the Beggerlys and other defendants. During discovery the
Beggerlyssought proof of their title, and government officialsostensibly conducted
a thorough search of the public land records. The government then formally
represented to the Beggerlys and the district court that no part of Horn Island had
ever been granted to a private landowner and, as aresult of these representations,
In 1982 the government persuaded the Beggerlysto accept a settlement agreement
it proposed. The district court entered judgment based upon that agreement; the
Beggerlysreceived $208,175.87 and titlewas quieted infavor of the United States.?

Their disappointment with the results of the settlement led the Beggerlysto

116 U.S.C. §459h.
?United Statesv. Adams, No. S79-0338(R) (S.D. Miss. Dec. 3, 1982).
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mount an exhaustive search for aland patent to support their claim of title. They
wrote letters to public officials, made Freedom of Information Act requests, and
searched land recordsin Alabama, Mississippi, Louisiana, and Washington, D.C.
Finally,in 1991 the Beggerlyshired ageneal ogical record specialist who conducted
research in the National Archives and discovered the Boudreau Grant which
supported the Beggerlys claim of title. Government officials reportedly had
searched the National Archives during the quiet title suit but had not discovered
this document and thereafter erroneously advised the court and the Beggerlys that
Horn Island had never been privately disposed. The Beggerlys contacted the
Bureau of Land Management requesting the issuance of a land patent for Horn
Isand. The BLM summarily denied their request.

The Beggerlys then filed the instant action on June 1, 1994 seeking to set
aside the consent judgment and to recover just compensation. The government
moved to dismissthe complaint, invoking Fed.R.Civ.P. 12(b)(6) and 12(b)(1). The
Beggerlys filed a cross-motion for summary judgment and filed an amended
motion to add the Tucker Act® and the Quiet Title Act* asjurisdictional bases. The
district court granted the government’'s motion to dismiss and denied the
Beggerlys cross-motion for summary judgment and motion to amend. The
Beggerlystimely appealed.

ANALYSIS

%28 U.S.C. § § 1346, 1491.
428 U.S.C. § 2409a.



1. Sovereign Immunity

The government contendsthat sovereign immunity barsthe Beggerlys from
proceeding with anindependent actioninequity. Thegovernmentrelieson Zegura
v. United States’® in which we held that sovereign immunity barred abill of review
brought to vacate a prior judgment obtained by the United States. The Eleventh
Circuit viewed Zegura as controlling authority for the proposition that an
independent action could not be brought against the government absent a waiver
of sovereign immunity.® We are not so persuaded and do not find Zegura as
controlling herein. Zegura dealt only with a bill of review, which is a type of
equitable action that hasbeen replaced by the motionsenumerated in Fed.R.Civ.P.
60(b). Although an independent action in equity issimilar to a bill of review and
Its modern successors -- the Rule 60(b) motions -- it is nonetheless a different
action. Rule 60(b) makes the distinction clear, stating that it does not “limit the
power of acourt to entertain an independent action.” We therefore conclude that
Zegura does not control in the independent action context.

We have held that anindependent actionfiled in the same court that rendered
the original judgment isacontinuation of the original action for purposesof subject
matter jurisdiction.” 1t would be anomalous to torpedo a party bringing the

Independent action with aplea of sovereign immunity when the action isin reality

5104 F.2d 34 (5th Cir.), cert. denied, 308 U.S. 586 (1939).
®United Statesv. Timmons, 672 F.2d 1373 (11th Cir. 1982).

"West Virginia Oil & GasCo. v. George E. Breece Lumber Co., 213 F.2d 702
(5th Cir. 1954).



a continuation of the original lawsuit in which jurisdiction was not an issue. To
allow the government to use sovereignimmunity asashield whereit previously has
invoked the court’'s jurisdiction and prevailed in an action based upon its
mi srepresentati ons, negligence, or mistake would do unacceptabl e violence to our
basic notions of justice. We therefore agree with our colleagues in the Second
Circuit and now conclude and hold that governmental consent is not required to
bring an independent action in the same court as the original action.®

2. The Independent Action

The elements of an independent action are:

(1) ajudgment which ought not, in equity and good conscience, to be

enforced; (2) a good defense to the alleged cause of action on which

the judgment is founded; (3) fraud, accident, or mistake which

prevented the defendant in the judgment from obtai ning the benefit of

his defense; (4) the absence of fault or negligence on the part of the

defendant; and (5) the absence of any adequate remedy at law.®
The Beggerlys have satisfied these elements. We now hold that the district court
erred as a matter of law in denying the Beggerlys action to vacate the consent
judgment. Crucia to that determination is our conclusion that the district court
erred in failing to recognize the validity of the Boudreau Grant. That document is

an English translation of a 1781 Spanish land grant in which the Governor General

of Spanish Louisiana conveyed Horn Island to Catarina Boudreau. Although the

sWeldon v. United States, 70 F.3d 1 (2d Cir. 1995).

Bankers Mortgage Co. v. United States, 423 F.2d 73 (5th Cir.) (quoting
National Sur. Co. v. State Bank, 120 F. 593, 599 (8th Cir. 1903)), cert. denied, 90
S. Ct. 2242 (1970).



available document is not the original grant, it is the only copy available,
presumably because afire destroyed the Spanish West Florida archives where the
original Spanish version would have been stored. The Supreme Court has held that
a certified translation of a Spanish land grant may be used to prove the existence
of agrant wherethe original cannot befound or has been destroyed.*® Wetherefore
find and conclude that the English trandlation is the best evidence of the original
grant and is admissible to prove its existence.

The government contended at oral argument that the Boudreau Grant was
merely an application for a land patent. In the early 19th century Congress
established land commissionsto organizethe private claimsof landowners, in what
are now the states of Louisiana, Mississippi, Alabama, and Florida, who had
acquired their property from England, France, or Spain. Heirs of Catarina
Boudreau presented the Boudreau Grant to the land commissioner for claims east
of the Pearl River. It wasnot accepted. Theland commissionerswere responsible
for ascertaining titles and claims but did not have the authority to adjudicate title.
The controlling statute required that the commissioners submit claimsto Congress
for final action.”* Wemust therefore concludethat theland commissioner’ srefusal
to accept the application did not conclusively determine that Horn | sland bel onged
to the United States.

It isabundantly clear that the land commissioners did not have the authority

Yynited Statesv. Delespine’ s Heirs, 37 U.S. (12 Pet.) 654 (1838).

YAct of April 25, 1812, 2 Stat. 713; see generally United Statesv. Percheman,
32 U.S. (7 Pet.) 51 (1833).




to confiscate property rightfully owned by private individuals. It is well-settled
that, absent a specific congressional act, land validly granted by aforeign nation
remained privately owned after the United States acquired political control of the
subject area. Chief Justice John Marshall taught:

The modern usage of nations, which has become law, would be

violated; that sense of justice and of right which isacknowledged and

felt by the whole civilized world would be outraged, if private

property should be generally confiscated, and private rights annulled.

The people change their allegiance; their relation to their ancient

sovereignisdissolved; but their relationsto each other, and their rights

of property, remain undisturbed.*?
Articlesll and 11l of thetreaty consummating the L ouisiana Purchase, under which
the United States acquired property south of the 31st parallel where Horn Island is
located,™® expressly protected the rights of private landowners. We consider it
beyond serious debate that if the Boudreau Grant was avalid land grant under the
Spanish law of 1781, then Horn Island remained private property after the
Louisiana Purchase. If, however, the grant was incomplete or invalid under
Spanish law, then the land commissioner wasjustified in hisrgection. Weinquire,
therefore, asto the validity of the Boudreau Grant under Spanish law at thetimeit
was made. The summary judgment record contains an affidavit by Professor Hans
Baade, offered by the Beggerlysasevidencethat the Boudreau Grant wascompl ete
and valid under the Spanish law of 1781. On the record before us the Boudreau

Grant vested complete and valid title in Catarina Boudreau. On that record,

2Per cheman at 86-87.

BUnited Statesv. Louisiana, 363 U.S. 1 (1960); Foster v. Neilson, 27 U.S. (2
Pet.) 253 (1829), overruled on other grounds by Percheman.
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therefore, we must conclude that the property at issue herein remained privately
owned after the Louisiana Purchase and did not enter the public domain of the
United States until the misrepresentation-based consent judgment of 1982.

Thegovernment possessed adocument that wasvital to the Beggerlys' claim
of title to the land they had acquired on Horn Island. Notwithstanding, it
represented to the Beggerlys and to the district court that no evidence existed that
Horn Island had ever been privately owned. This representation precipitated the
Beggerlys' involuntary settlement of the government’ slawsuit. Their inability to
prove their title was directly caused by the government’ s failure to produce the
grant and its mi srepresentation that no private disposal had ever been made. Equity
permits usto correct injustice in extraordinary and unusual circumstances such as
are here presented. We exercisethat authority and asto the Beggerlys set aside the
challenged consent judgment as null and void ab initio.**

3. Quiet Title Act Claim

The Beggerlysfiled amotion to amend their complaint to claim relief under
the Quiet Title and Tucker Acts. Thedistrict court denied that motion. We read
the Beggerlys complaint and motion for summary judgment as stating alternative
causes of action. Although the district court did not have jurisdiction over an

inverse condemnation action under the Tucker Act,” it did have jurisdiction to

“We note that there are no fixed time limitations on bringing an independent
action in equity. InreWest Texas Mktg. Corp., 12 F.3d 497 (5th Cir. 1994).

1°See 28 U.S.C. 88 1346, 1491 (vesting exclusive jurisdiction in the Federal Court
of Claimsfor claims exceeding $10,000).
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adjudicate title under the Quiet Title Act. We conclude that the district court
abused its discretion and should have allowed the Beggerlys to amend their
complaint because “[t]he requested amendment would have done no more than
state an alternative jurisdictional basis for recovery upon the facts previously
aleged.”

Therecord reflectsthat the Beggerlyslegally acquired a part of Horn Island
in atax sale. Because we have set aside the earlier judgment as to the Beggerlys
and have found that the United States has no legitimate claim to the land, the
validity of the Beggerlys' title is alegal certainty. The government maintains,
however, that a claim under the Quiet Title Act is barred unlessit is commenced
within 12 years of the date on which it accrued.’” A claim is deemed to accrue on
the date the plaintiff knows or should have known about the claim of the United
States.’® The Beggerlys knew about the claim at the earliest in 1976 when the
government ceased contract negotiations with them for the purchase of their Horn
Island property. Morethan 12 years passed before the Beggerlys commenced the
current action; however, astatute of limitationsmay betolled on equitable grounds.
“Equitable tolling applies principally where the plaintiff is actively misled by the

defendant about the cause of action or isprevented in some extraordinary way from

®Miller v. Stanmore, 636 F.2d 986, 990 (5th Cir. 1981).
1728 U.S.C. § 2409a(g).
18 d.



asserting his rights.”*® On the record before us the government may not benefit
from the limitations period, especialy in light of the diligence displayed by the
Beggerlys in seeking the truth and pursuing their rights, which resulted in their
discovering a grant that apparently not even custodians of the public land records
could or would locate. We concludethat the limitations period wastolled from the
time the Beggerlys began searching for evidence of a private disposal during the
original quiet title action until they discovered the Boudreau Grant and, thus, that
their action manifestly was filed within the 12-year limitations period.

We remand to the district court so that it may enter judgment quieting title
in favor of the Beggerlys. Under 28 U.S.C. § 2409a(b) the United States has the
option of delivering possession of the 729 acres claimed by the Beggerlysor it may
elect to retain possession thereof and pay the Beggerlys just compensation for
same. Thedistrict court isto take into account the compensation of $208,175.87
received by the Beggerlys in the 1982 settlement. The judgment of the district
court isREVERSED and judgment is RENDERED in favor of the Beggerlysand

this cause is REMANDED for further proceedings consistent herewith.

ENDRECORD

¥Rashidi v. American President Lines, 96 F.3d 124, 128 (5th Cir. 1996).
Equitable tolling may be applied against the United States. [rwin v. Department
of Veterans Affairs, 111 S.Ct. 453 (1990).
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EMILIO M. GARZA, Circuit Judge, dissenting:

| agree with much of today’ smajority opinion. | agreewith the mgority that
the complaint isnot amotion under Fed. R. Civ. P. 60(b)(1)-(6), and that it should
more properly be considered an independent action in equity, since Beggerly
explicitly invoked the equitable jurisdiction of the district court in his complaint.
| agree with the magjority that the district court erred in dismissing the action as
untimely, because there is no fixed limitations period for such equitable actions.
And finally, | agree with the mgjority that the equities of this case favor Beggerly
and his family. However, because we do not have jurisdiction to provide such
relief, | must part company with the mgority. As judges, we have equitable
discretion to do justice within the limits of the law, but we can go no further. In
thiscase, the government has not waived itssovereign immunity to suit, which bars

our jurisdiction to provide relief.

As an initial matter, | would not treat an i ndependent action
inequity as a “continuation” of the underlying suit with ancillary
jurisdiction fromthe original action. |In a simlar context, the
Suprenme Court appears to have foreclosed the notion of ancillary
jurisdiction in cases such as this one, involving a challenge to a
settlenment agreenent in federal court. Kokkonen v. Quardian Life
Ins. Co. of Am, 511 U S. 375, 380, 114 S. C. 1673, 1676, 128 L
Ed. 2d 391 (1994) (“No case of ours asserts, nor do we think the
concept of limted federal jurisdiction permts us to assert,
ancillary jurisdiction over any agreenent that has as part of its

consideration the dismssal of a case before a federal court.”).
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Furthernore, the Fifth Crcuit has | ong held that independent
actions nust have jurisdiction independent of the judgnents they
chal | enge. Bankers Mrtgage Trust Co. v. United States, 423 F.2d
73, 78 (5th Gr.), cert. denied, 399 U S 927, 90 S. C. 2242, 26
L. Ed. 2d 793 (1970); Jones v. Watts, 142 F.2d 575 (5th Gr.),
cert. denied, 323 U S. 787, 65 S. C. 310, 89 L. Ed. 628 (1944);
Zegura v. United States, 104 F.2d 34, 35 (5th Gr.), cert. denied,
308 U.S. 586, 60 S. Ct. 109, 84 L. Ed. 490 (1939).20

West Virginia Ol & Gas v. George E. Breece Lunber, cited by
the majority, appears to have created an exception to this general
rule. West Virginia Gl was a federal diversity case in which the
parties to the original action were diverse, but after judgnent,
sales of the property at stake defeated conplete diversity. 213
F.2d 702, 704 (5th Cr. 1954). In West Virginia Gl, we held that
the district court had continuing diversity jurisdictionto correct
errors in the original judgnment. |d. at 706-07. The “ancillary

jurisdiction” reasoning of Wst Virginia Ol has little or no

20| recognizethat thereisaconflict among the other circuits regarding whether

Independent actions require independent jurisdiction. Compare Weldon v. United
Sates, 70 F.3d 1, 4 (2d Cir. 1995) (holding that independent actions are ancillary
to original suit) and Crosby v. Mills, 413 F.2d 1273, 1275 (10th Cir. 1969) (same)
with In re Hunter, 66 F.3d 1002, 1005-06 (Sth Cir. 1995) (rgecting notion of
ancillary jurisdiction in independent actions); United States v. Timmons, 672 F.2d
1373, 1378-79 (11th Cir. 1982) (same); and Andradev. United States, 485 F.2d 660,
664 (Ct. Cl. 1973) (same), cert. denied, 419 U.S. 831,95 S. Ct. 55,42 L. Ed. 2d 57

(1974). See also 11 Charles AL Wight, Arthur R Mller & Mary K
Kane, Federal Practice & Procedure: Civil § 2868 at 403 (2d ed.
1995) (supporting notion of ancillary jurisdiction, <citing
generally Pacific R Co. v. Mssouri Pac. Ry. Co., 111 U S. 505,
522, 4 S. . 583, 28 L. Ed. 498 (1884)); 7 James W Moore, More’'s
Federal Practice Y 60.38[1], at 60-399 (2d ed. 1995) (sane).
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precedential value in light of the Suprenme Court’s holding in
Kokkonen or in light of our prior cases, reflected nost recently in
Bankers Mortgage, in which we required that an i ndependent action
be “founded wupon an independent and substantive equitable
jurisdiction.” 423 F.2d at 78.

Moreover, to the extent that West Virginia G| has any val ue
as precedent, the case is inapposite here because it is on a
conpletely different jurisdictional footing. Wst Virginia G| was
a case in which the parties could not review the judgnent in
federal court without ancillary jurisdiction. Beggerly, on the
ot her hand, could have pursued this suit under several different
statutes conferring federal jurisdiction independent of that in the
original action. The federal courts would have had i ndependent
jurisdiction over a tinely action under the Quiet Title Act, 28
US C 8 2409a; the Tucker Act, 28 U S.C. 8§ 1491; and probably
general federal question jurisdiction under 28 U S C. § 1331
(putting sovereign immunity to one side for the nonent). Because
there is no need to assert ancillary jurisdiction to review the
underlying settlenment in federal court, West Virginia Gl is not on
point, even to the extent that it was ever good law in the first

pl ace.

2L Our West Virginia Oil opinion relies solely on an apparent misreading of
Supreme Court precedent. In West Virginia Oil, the court confused the history
of independent actions and the common law predecessors to the separate actions
of Fed. R. Civ. P.

60(b). Independent actions are distinct, and “should under no
ci rcunst ances be confused with ancillary conmmon | aw and equitabl e
remedi es, or their nodern substitute, the 60(b) notion.” Bankers

Mortgage, 423 F.2d at 78. The West Virginia Gl court sinply cited
13



My concern over the characterization of this suit as
i ndependent or ancillary is not as serious as ny other concerns:
wai ver of sovereign inmunity and the proper reach of the majority
opi ni on.

The United States is, of course, immune fromsuit without its
consent, Loeffler v. Frank, 486 U S. 549, 554, 108 S. C. 1965,
1969, 100 L. Ed. 2d 549 (1988), and we are to construe wai vers of
sovereign immunity “strictly in favor of the sovereign.” United
States Dep't of Energy v. Chio, 503 U. S. 607, 615, 112 S. C. 1627,
1633, 118 L. Ed. 2d 255 (1992). Beggerly can cite no statutory
wai ver of sovereign inmunity in this case, either in the origina
action or in the independent action. The majority bypasses the

question of sovereign imunity by holding that “governnental

a Suprene Court case that found ancillary jurisdiction for the
precursor to Rule 60(b) notions, and held that there was simlar
ancillary jurisdiction in independent actions.

The West Virginia Ol court relied on Pacific Railroad of
M ssouri v. Mssouri Pacific Railway Co., 111 U S. 505, 522, 4 S

Ct. 583, 592, 28 L. Ed. 2d 498 (1884), which involved a bill in
equity to vacate a judgnent on the basis of fraud. The bill in
equity in that case was a bill of review (one of the forebears of
Rul e 60(b)), not an i ndependent action in equity. Zegura, 104 F.2d
at 35 (characterizing the bill in Pacific Railroad as a “bill of
review' ). Therefore Pacific Railroad has little or no precedenti al
force for independent actions. A Dbill of review, |ike a Rule 60(b)

nmotion, had to be brought in the court that rendered judgnent and
was essentially a request that the court reopen the judgnent to
reverse or correct a final decree. Wight, MIller & Kane, Federal
Practice & Procedure: Civil 8§ 2867 at 394. The unrenarkabl e fact
that a notion to reopen a judgnent enjoys ancillary jurisdiction
therefore should not disturb our precedents holding that
i ndependent actions in equity are founded upon an i ndependent and
substantive equitable jurisdiction. Bankers Mrtgage, 423 F. 2d at
78. | agree with the Bankers Mortgage court, and apparently the
Suprene Court in Kokkonen, that it is inportant not to confuse the
two conceptually distinct avenues for review.

14



consent is not required to bring an i ndependent action in the sane
court as the original action[,]” citing the Second Circuit’s
opinion in Weldon v. United States, 70 F.3d 1, 4 (2d Cr. 1995).
Regardl ess of the equities of any individual case, governnenta
consent is always required as a prerequisite to federa
jurisdiction. Loeffler, 486 U S. at 554.

The Second Circuit’s opinionin Wldonis not tothe contrary.
Al t hough the Second Circuit in Wl don agrees with the nmajority that
i ndependent actions are “continuations” of the original actions
they chal l enge, the court does not claimthat waiver of sovereign
imunity is unnecessary. In Wel don, the parties sued under the
Federal Tort Clains Act in the original suit, which constituted a
statutory wai ver of sovereign immunity. 70 F. 3d at 2. The Wl don
court held that, because the independent action was essentially a
continuation of the original suit, the governnent’s waiver of
sovereign immunity in the original action should continue to bind
the United States in the subsequent challenge. [|d. WIldon does
not suggest that waiver is unnecessary, only that it my be
continued fromthe original suit. So even if we were to find in
the instant case that independent actions should be considered a
continuation of the original actions they challenge (a point |
still dispute), there would still be no waiver of sovereign
immunity in the original action for us to continue. O course, we
cannot equitably waive sovereign imunity on behalf of the

governnent; therefore we do not have jurisdiction to consider this

15



suit.??

My final concern is that the mjority reaches issues not
before us in this opinion. Even if there were a waiver of
sovereign immunity in this case, we would have no jurisdiction to
reach the nerits of Beggerly’'s cross notion for summary judgnent,
the validity of the Boudreau grant, or the ownership of Horn
Island, as the mgjority does. These issues are fraught wth
difficult fact questions that nust be decided by the district
court, which alone has jurisdiction to consider them Moreover,
the majority should not have reached those i ssues on the i nconpl ete
summary judgnent record before us, but instead should have renmanded

themto the district court. Therefore | respectfully dissent.

22 presumably a tinmely challenge to the original action under the
Quiet Title Act or the Tucker Act, each of which involves a
statutory waiver of immunity, would not suffer fromthis infirmty
of the independent action in equity.
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