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BENAVI DES, Circuit Judge:

The MV Scotia Seahorse, a 176-foot offshore supply vessel,
sank of f the Venezuel an coast en route to Pisco, Peru. A fish neal
processing plant worth approximately $1.7 mllion sank with the
vessel . Through a remarkable chain of events, the loss of the
pl ant was entirely uninsured. The vessel owner and the cargo owner
brought suit against WK P. Wlson & Son, Inc. (“Wlson”), an

Al abama marine insurance broker, alleging that the |oss was



uni nsured because of WIlson’'s negligence. This appeal requires us
to decide the basis and the extent of Wlson’s liability to the
vessel owner and the cargo owner. To facilitate an understandi ng
of the legal issues presented on appeal, we provide a detailed
hi story of the unusual underlying facts.

l.
FacTs

Cradock International, Inc. (“Cradock”),! purchased the MV
Scotia Seahorse from Marinsa M am Conpany (“Marinsa”), a marine
equi pnent supplier. Cradock, a Panamani an corporation, had two
st ockhol ders: Manuel Cabada Celorrio (“Cabada”) and Mlan Olic.
Cabada and Olic fornmed Cradock to purchase a coastal transport
vessel to transport oil and other liquids along the coast of Peru.
Cabada and Olic are al so sharehol ders in a Peruvi an conpany cal | ed
Pesquera Malla, S. A (“PVSA’). PMSA operates a fleet of sardine
fishing boats. Cabada testified that the plan to purchase a
coastal transport vessel solidified when PMSA deci ded to purchase
a fish neal processing plant, which PVMSA wanted to transport from
Carupano, Venezuela to Pisco, Peru.

Ueli Walchli, the majority owner and operator of Marinsa,
| ocated the Scotia Seahorse in Pascagoula, M ssissippi. Mrinsa
purchased the Scotia Seahorse and then sold it to Cradock. The
first order of business was getting the vessel to Venezuela to pick
up the fish neal processing plant. Acting on Cradock’s behal f,

Wal chli hired R chard Sassnman to captain the vessel fromPascagoul a

! Cradock is msspelled as “Craddock” in the caption of the
plaintiffs’ conplaint as well as in the caption on appeal.
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to Venezuel a; Captain Sassman in turn hired the crew

Before the Scotia Seahorse | eft Pascagoul a, she was i nspected
by Jack Bolding, a marine surveyor. He did ultrasound testing of
the vessel’s hull, which showed that the steel plating was close to
its original thickness. Even so, the vessel needed a good deal of
cl eaning and repair before departure. Bol ding inspected the vessel
again after the repairs were conpleted. In a witten report, he
recommended t hat anot her i nspection be conducted upon the vessel’s
arrival in Carupano. He also noted in his witten report that the
vessel would be scrapped upon arrival in Peru. This notation
apparently resulted from a m scomuni cation; Cradock planned to
scrap the vessel only if it was unable to obtain the permts
necessary to use it as a coastal transport vessel in Peru.

The vessel left Pascagoula for Venezuela in early Septenber
1989. The trip to Venezuel a was not without its difficulties. The
Scoti a Seahorse’s hydraulic steering notors fail ed, the conpressors
required repair, and the vessel |ost generator power. The
generator problens required a stopover in the Cayman |slands for
three or four days. Despite these problens, the Scotia Seahorse
arrived safely in Carupano on Septenber 15th or 16th, 1989, where
she was noored at a | arge cenent dock. Cabada was waiting for the
Scoti a Seahorse when she arrived.

Wor kers began to | oad PMSA's fish neal processing plant onto
the vessel. Cabada hel ped oversee the |oading. Many pieces of
equi pnent were so large that a crane was required to | oad them

Captain Sassman testified that he expressed concerns to Cabada t hat



they were | oading too much cargo and that it was not being | oaded
properly. Captain Sassman testified that there were two cargo
containers and “hundreds” of individual itenms on the deck of the
vessel

Carupano i s an open port, unprotected fromthe ocean by | evies
or seawalls. As fate would have it, the effects of Hurricane Hugo
were being felt in Carupano at that tine. Swells created by the
hurri cane caused the Scotia Seahorse to work agai nst the dock, and
steel lines that noored her began to break. Captain Sassman
recommended t hat Cabada post pone | oadi ng the rest of the equi pnent
until the swells subsided. Al t hough Cabada did not accede
i medi ately, the Scotia Seahorse was eventual | y unnoored and put to
sea for a day or so to avoid damage to the vessel and the dock. At
trial Sassman, his nenory refreshed by a nenorandum from Cabada to
an i nsurance agent, recalled that he had detected a starboard side
shell indentation before departure, although he had seen no
indication of any fracture. He also testified that a portion of
the vessel’s starboard side rub rail had col | apsed.

A surveyor for Lloyd s of London conducted an inspection on
behal f of the hull insurance underwiters imedi ately before the
Scoti a Seahorse | eft Carupano. The hull underwiters requested the
additional inspection because Bolding had recomended it and
because the underwiters knew that cargo woul d be | oaded onto the
vessel in Carupano. The notation in Bolding’s report that the
vessel woul d be scrapped upon arrival in Peru al so appears to have

hei ghtened the underwiters’ concerns. According to Sassnman and



Cabada, the Lloyd s surveyor did not inspect the hull but instead
exam ned how t he cargo was | oaded.

Al t hough Captain Sassman had originally agreed to serve as
captain only on the trip fromPascagoul a to Carupano, Cabada asked
him to stay on for the voyage to Peru. At Cabada’ s request,
Consul mar, a maritine agent, assenbl ed a Venezuel an crewto repl ace
the Anerican crew. Consul mar al so prepared the bills of |lading for
the transport of PMBA s pl ant.

The Scotia Seahorse | eft Carupano at 9: 30 on Sunday norni ng,
Septenber 24, 1989. The weather was fair and clear. Cabada
recal l ed watching the Scotia Seahorse as she di sappeared over the
hori zon. Cabada then flew to Caracas, Venezuela to take care of
busi ness there. The next norning, Cabada call ed Dom ngo Bar bi ere,
who was then the general manager of PMSAK to tell him that the
vessel had | eft Carupano.

Unbeknownst to Cabada, twel ve hours after the Scotia Seahorse
| eft Carupano, her main engines had cone to a dead stop. Captain
Sassman’s imedi ate concern was to secure | oose acetylene tanks
t hat were working back and forth on deck. As Captain Sassman and
the crew attenpted to secure the tanks, the vessel began to |list.
Al t hough he was able to start the port engine, the |ist worsened.
The crew attenpted to punp the water fromthe bilge, but the main
bil ge punp worked only intermttently. Al though Sassman revived
the starboard engine at 4:.30 a.m, his efforts were to no avail.
Around 9:15 a.m on Mnday, Septenber 25th, the Scotia Seahorse

roll ed over and sank to the bottom of the sea.



Captain Sassman junped from the vessel as she rolled over
The crew had abandoned shi p | ess than an hour before. A Venezuel an
naval frigate, the General Subelet, was standing by to take Captain
Sassman and the crew to Puerto La Cruz, Venezuel a.

Behi nd-t he-scenes efforts to obtain marine insurance were
alnost as ill-fated as the voyage itself. Wlchli agreed to help
Cabada obtain insurance inthe United States, although this was not
normal Iy a service provided by his mari ne equi pnent supply conpany,
Marinsa. Walchli contacted WK P. Wlson & Son, Inc., an insurance

broker in Mbile, Al abama,? on the recommendati on of the narine

surveyor Jeff Bol ding. Frank Wayne Hall, Sr., an account executive
at Wlson, was in charge of the Cradock account. Cabada never
spoke wth Hall or anyone else at WlIson directly; al

comuni cati ons between Cabada and WIson were through Walchli or
Zarko Kulisic.® Kulisic is a shareholder in PVMSA and at the tinme
of trial was the general nanager of PNMSA.
Through Wl son, Walchli obtained for Cradock a $350, 000 hul

i nsurance policy with various Lloyd s of London underwiters and a
$1 million protection and indemity (“P& ") policy with West of
Engl and Ship Omers Mitual |nsurance Association’s fixed prem um
facility. GCenerally speaking, hull insurance covers the |oss or

damage of the vessel and its equipnent. See Raynond P. Hayden &

2 Wlson since has nmerged with Corroon & Black to becone
WIllis Corroon.

3 Kulisic was educated inthe United States. Because Barbiere
did not speak English well, if at all, Kulisic often served as an
internmediary and a translator of witten correspondence for PNSA
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Sanford E. Balick, Marine Insurance: Varieties, Conbinations, and
Coverages, 66 Tu.. L. Rev. 311, 315 (1991). P& insurance covers
shi powners, charterers, and the simlar individuals for liabilities
to third parties arising out of the operation of the vessel. Id.
at 327.

Wl son arranged to add PMSA as an additional assured on both
the hull and the P& policies. Wether Hall was told only to add
PMBA on the hull policy or on both policies was a matter hotly
disputed at trial. The district court resolved this disputed fact
issue inthe plaintiffs’ favor, concluding that Hall was asked only
to add PMSA as an additional assured on the hull policy and was not
asked to add PVMSA as an additional assured on the P& policy.

PMSA did not obtain first-party cargo insurance* for the fish
meal processing plant before the Scotia Seahorse sank. Cabada
originally informed WIson, through Wilchli, that PMSA would
arrange for first-party cargo insurance through Napoleon De La
Col i na, a Peruvian insurance broker. When De La Colina was unabl e
to obtain cargo coverage, he contacted WIlson to ask for
assi stance. The next day PMSA's Barbiere asked Hall to obtain a
quote for cargo insurance. He told Hall that the Scotia Seahorse
woul d be ready to depart Carupano in tw days. Hall sent a fax to
Bain Clarkson Limted, a London insurance brokerage firm asking
for a quote for cargo coverage in the ambunt of $1, 700,000, the

val ue of the cargo to be insured. A fax fromHall to Barbiere on

4 First-party cargo insurance protects the cargo owner
agai nst | oss or damage of the cargo.
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Septenber 21 indicated that the underwiters were “working on a
[gJuote for cargo . . . ,” but that Hall was still unable to
confirm cargo coverage. Hall was out of the office on Friday,
Septenber 22, and left the matter in the hands of another W] son
enpl oyee. He testified that she knew of the urgency of obtaining
the cargo i nsurance quote. Hall did not know whet her she attenpted
to contact Bain O arkson that Friday or whet her anyone from PVSA or
Cradock contacted his office that day.

The district court found that in the neantinme there was a
“fatal communi cati ons breakdown” between PMSA and Cradock. Cabada
apparently thought that the inspection conducted by the Lloyd's
surveyor in Carupano was for the purpose of securing cargo
coverage. Once the inspection was conpl eted, he believed that the
Scotia Seahorse was free to go wwth first-party cargo i nsurance in
place. Simlarly, Kulisic testified that he did not know that the
i nspection in Carupano was required by the hull insurers rather
than the cargo insurers. Kulisic conceded, however, that he did
not have confirmation of cargo coverage before the Scotia Seahorse
set sail from Carupano. On Septenber 26th, Hall obtained a quote
fromBain Cl arkson for the cargo coverage. Unaware that the Scotia
Seahorse had sunk the day before, Hall faxed the quote to Barbiere
in Peru.

When Kul i sic and Barbi ere | earned that the Scotia Seahorse had
sunk, they asked Walchli to informWIson of the |oss and to remt
any unpaid prem uns. VWal chli testified that Hall told him that

Cradock should pay the outstanding premum on the hull and P&



policies, but that no prem umshould be remtted by PVSA for first-
party cargo coverage because cargo insurance had not been pl aced
before the Scotia Seahorse sank.

When the Scotia Seahorse sank, the outstanding unearned
premum for the rest of the year on Cradock’s P& policy was
approxi mately $39, 000. Hal | testified that Kulisic was adamant
t hat Cradock expected no clainms under the P& policy. Kulisic's
primary concern, according to Hall, was getting the London
underwiters to consider a claimunder the hull policy. The hul
policy contained a clause under which the full annual prem um was
deened due in the event of total |oss. Thus, before the hul
underwiters would even consider a claimunder the hull policy,
Cradock was required to pay the full annual prem um

As a cost-saving neasure, Hall suggested that the P& policy
could be canceled retroactively as of the date of the sinking.
Hal | said that Kulisic had infornmed himthat no crew nenbers had
made any clainms, that they would not have to nove the vessel
because it rested in deep waters, and that Cradock foresaw no
clains against the P& policy.?®

Bai n Cl arkson arranged the retroactive cancellation with Wst
of Engl and on the condition that Cradock stipulate that there would
be no clains against the P& policy. Hall clains that he tried to
negotiate a mlder stipulation, but the underwiters would settle
for noless. Hall never told Cradock of his efforts to “soften the

blow of the stipulation demanded by the underwiters. He

5> Kulisic's testinmony flatly contradicted Hall’s.
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testified that the stipulation was consistent wth his
conversations with Kulisic and Wlchli and clained to have
di scussed t he consequences of cancellation with both nen.

Hal | insisted that there was no indication at the tine the P&l
policy was canceled that there mght be a third-party cargo | egal
liability clai mby PMSA agai nst Cradock and t hat he becane aware of
this possibility only when PMSA made a formal claim against
Cradock. On the advice of its attorney, PMSA nade a formal claim
on Cradock in January of 1990, and filed a lawsuit against it in
Peru on August 15, 1990.°

Wen Hall learned of the PMSA claim he forwarded this
information to Bain C arkson. Bain Carkson rem nded Hall that the
P& policy had been canceled at the assured’ s request, but
suggested that 1if Cradock paid a reinstatenent prem um of
approxi mately $39,000, there was a good chance that the
underwiters would reinstate the canceled P& coverage. In a
letter dated March 22, 1990, Hall informed Cradock that the P&
policy could be reinstated for $39,000. Hall repeatedly remn nded
Cradock that to seek reinstatenent of the P& policy, it would need
to pay the full reinstatenent premum A year and a few nonths
after Hall first suggested the possibility of reinstatenent,

Cradock remtted the premum By that tinme, Wst of England had

6 At the tinme of trial, that suit had not been resolved. The
district court proceeded on the assunption that Cradock woul d be
held liable to PVSA for the entire value of the | ost cargo. W] son
does not challenge the assunption that Cradock would have sone
anount of liability to PMSA but does argue that the Cradock would
not be liable to PVBA for the full anmount of the loss. See infra
Part 111.C

10



abandoned the underwiting function of its fixed premumfacility,
which had originally underwitten Cradock’s P& policy, and was
performng only a clains resolution function. Accordingly, Wst of
Engl and was unwilling to reinstate the policy when Cradock finally
remtted to the premumto WIson

1.
PROCEDURAL HI STORY

The case was tried to the bench. Cradock and PMSA advanced
several theories of liability against WIson: that WIson
negligently added PMSA as an additional assured on both the P&l
policy and the hull policy; that WIson negligently cancel ed the
assureds’ P& policy wthout adequately consulting them about the
consequences of doing so; that WIlson failed to recommend an
adequate policy |imt for the P& policy; and that WIson
negligently delayed in obtaining first-party cargo insurance for
PIVBA.

The district court found that WIlson negligently arranged for
PMSA to be added as an additional assured on both Cradock’s hull
and P& policies, although it had been asked only to add PMSA as an
addi tional assured on the hull policy. The district court also
found that W1 son had breached its duty by canceling the P& policy
W t hout adequately consulting the assureds about the terns of the
cancel | ati on. The district court, however, concluded that the
breach of duty resulting from the cancellation was not
“prejudicial.” Phrased in negligence terns, the district court
concl uded that WIlson’s breach of duty was not the proxi mate cause
of any damage to the plaintiffs. The district court concluded that

11



by addi ng PMSA as an additional assured on the P& policy, WIson
abrogated Cradock’s legal liability coverage for the | oss of PMSA' s
cargo because of a limtation on coverage of the “Assured’ s own
cargo.” Thus, inthe district court’s view, evenif the P& policy
had not been canceled, it would not have covered Cradock’s
liability for the | oss of PMSA' s cargo because PMSA had been added
as an additional assured on the P& policy. The district court
found against Cradock and PMSA on the other two theories of
negl i gence advanced.

The district court awarded PMSA and Cradock $1 million, the
coverage that the district court concluded that Cradock woul d have
had under the policy, but for Wlson's breach of duty.” W]Ison
chal l enges the anpbunt of the award, claimng that Cradock’s
coverage under the P& policy was subject to a limtation-of-
coverage clause in the policy. WIson also argues that Cradock’s
liability to PMSA was |limted by a limtation-of-liability clause
in the bill of lading, which in turn would have limted Wst of
Engl and’ s indemmity obligation.

The district court determ ned that Al abama | aw shoul d govern,
but that M ssissippi would apply its own conparative negligence

schene because Al abama’s contributory negligence bar offended

" Cradock and PMBA also list the district court’s failure to
award prejudgnent interest as a point of error, but fail to provide
any argunent or authority to support this point. Consequently,
t hat point has been abandoned. Justiss Ol Co. v. Kerr-MCee Ref.
Corp., 75 F.3d 1057, 1067 (5th Gr. 1996) (citing Gann v. Fruehauf
Corp., 52 F.3d 1320, 1328 (5th Cr. 1995); Geen v. State Bar of
Texas, 27 F.3d 1083, 1089 (5th Cr. 1994)). At oral argunent,
counsel for Cradock and PMSA acknowl edged that this point of error
had been abandoned.
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M ssi ssippi’s public policy. None of the parties challenge the
district court’s choice-of-law determ nations. W review de novo
the district court’s resolution of |egal issues, including issues
of contractual interpretation, and review the district court’s
factual findings for clear error. Ham Marine, Inc. v. Dresser

I ndus., Inc., 72 F.3d 454, 458-59 & n.3 (5th Gr. 1995).

L1l
D scussl oN

A

The district court concluded that WIlson's negligence in
adding PMSA as an additional assured under the P& policy
el imnated Cradock’s coverage for the loss of PMSA's cargo. As a
result, the district court concluded that PMSA's and Cradock’s
damages fl owed fromthe negligent addition of PMSA rat her than from
Wl son’s negligent cancellation of the P& policy. Under the
district court’s reading of the policy, WIson’s negligent
cancel l ati on of Cradock’s P& policy did not harm Cradock or PMSA
even if the policy had remained in effect, Cradock would not have
been covered for the | oss of PMSA' s cargo because of a provision in
the P& policy that limts coverage for the | oss or damage of the
assured’s own cargo. By way of cross appeal, PMSA and Cradock
contend that the district court erroneously concluded that adding
PMSA as an additional assured on the P& policy elimnated

Cradock’ s coverage for the | oss of PMSA' s cargo.
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Cradock’s P& policy with Wst of Engl and i ncl uded cargo | egal
liability coverage.® The policy was based on Form SP-23, a common
mari ne i nsurance formP& policy, as nodified by West of England’ s
standard P& clauses. C ause 8 of Form SP-23 provides cargo | egal
liability coverage:

The Assurer hereby undertakes to nake good to the

Assured . . . all suchloss . . . as the Assured shall as

owners of the vessel naned herein have becone liable to

pay and shall pay on account of the liabilities, risks,

events and/ or happeni ngs herein set forth:

(Sj 'Liability for loss of, or damage to, or in

connection with cargo . . . to be carried,
carried, or which has been carried on board
t he vessel naned herein

Al t hough West of England’ s standard P& cl auses exclude C ause 8,

the cover note indicates that cargo legal liability coverage is
i ncluded, if required. As the district court explained, cargo
legal liability coverage was included in Form SP-23, excluded by

the West of England standard P& clauses, and then reinstated as
indicated by the cover note. Despite the district court’s
conclusion that C ause 8 would have applied as witten had the
policy not been canceled, the court determ ned that any coverage
provi ded by the P& policy’'s cargo legal liability clause for PMSA
woul d have been effectively elimnated by Cause 8(cc). That

clause drastically limts coverage for the “Assured’s own cargo”:

Assured’ s

own cargo (cc) Where cargo on board the vessel naned herein is the
property of the Assured, such cargo shall be deened
to be carried under a contract containing the
protective clauses described in the preceding

8 Cargo legal liability coverage insures against liability
for the | oss of another’s cargo.
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paragraph, and such cargo shall be deened to be
fully insured under the usual formof cargo policy,
and in case of loss thereof or damage thereto the
Assured shall be insured hereunder in respect of
such loss or damage only to the extent that they
woul d have been covered if said cargo had bel onged
to another, but only in the event and to the extent
that the loss or damage would not be recoverable
under a cargo policy as herei nbefore specified.
The district court reasoned that PVMSA's cargo was “the property of
the Assured” because PMSA was an additional assured on the P&
policy. As “property of the Assured,” the cargo woul d be deened to
be fully covered by a first-party <cargo insurance policy.
Accordingly, the district court concluded, the underwiters woul d
have had no obligation to indemify Cradock for Cradock’s third-
party liability to PMSA for the loss of its cargo even if the
policy had remained in effect. W disagree.

The issue is what “assured” neans in C ause 8(cc) when one
assured asserts coverage under the policy for its liability for the
| oss of another assured’ s cargo. It is inportant to bear in mnd
that the issue is not PMSA's coverage under the policy for the | oss
of its own cargo. Rather the issue is Cradock’s third-party
coverage under the policy for its liability to PMSA for the | oss of
PMBA s cargo. That PMSA, as an additional assured, is not insured
directly under the policy for loss of its own cargo does not

necessarily nean that the policy does not cover Cradock’s third-

party liability to PMSA
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The Assured’s Owmn Cargo clause can be construed in at | east
two ways. The clause can be construed to exclude® coverage if the
| ost or danmaged cargo is the property of “any assured” regardl ess
of which assured is asserting coverage under the policy.
Alternatively, the clause can be construed to exclude coverage if
the | ost or danaged cargo is the property of the assured asserting
coverage under the policy.

We concl ude t hat the nore reasonabl e and consi stent readi ng of
the P& policy as a whole is that it insures Cradock for Cradock’s
third-party liability for the |oss of another person’ s cargo,
including PMSA's. As the marginal note indicates, the exclusion
applies to the “Assured’s own cargo.” Clause 8(cc) limts only
PMBA' s coverage under the policy for the | oss of PMSA's own car go,
and Cradock’ s coverage under the policy for the | oss of Cradock’s
own car go. Choosing this interpretation conports wth the
fundanental principle that an anbiguous insurance contract
provi sion must be construed against the insurer who drafted it.
Enpl oyers Ins. of Wausau v. Trotter Tow ng Corp., 834 F.2d 1206,
1210 (5th Cr. 1988); see also Lynd v. Reliance Standard Life Ins.
Co., 94 F.3d 979, 986 (5th Gr. 1996)(Dennis, J., dissenting)
(noting that “according to the | aw of every state and the District
of Colunbia, anbiguities in insurance contracts nust be construed

against the insurer”) (citations omtted).

® Technically, this provision does not “exclude” coverage,
but limts coverage to any anount not recoverabl e under a standard
first-party cargo policy. W use the term “exclude” as shorthand
for the limting function of the clause.
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The parties have not cited, nor has our research uncovered,
any precedent construing Form SP-23's Assured’s Omwm Cargo
limtation of coverage. But the courts have addressed an anal ogous
di l enma: whet her a cl ause excl udi ng coverage for injuries suffered
by an “enpl oyee of the insured’” excludes coverage of one insured' s
liability for an injury to an enployee of another insured. Mbst
courts addressing the issue have concluded that the enployee
exclusion should be construed to exclude coverage only if the
claimant is the enployee of the insured who is asserting coverage
under the policy. See, e.g., United States v. Transport |ndem
Co., 544 F.2d 393, 395 (9th GCr. 1976); Float-Away Door Co. V.
Continental Cas. Co., 372 F.2d 701, 708-09 (5th Cr. 1966), cert.
denied, 389 U S. 823, 88 S. &. 58, 19 L.Ed.2d 76 (1967); WIlson v.
State Farm Mut. Auto. Ins. Co., 540 So.2d 749, 751-52 (Ala. 1989);
Enmpl oyers Mut. Liab. Ins. Co. v. Farm Bureau Mut. Ins. Co., 549
S.W2d 267, 268 (Ark. 1977); United States Fid. & Guar. Co. V.
d obe Indem Co., 327 NE 2d 321, 323 (IIl. 1975); Pullen wv.
Enpl oyers’ Liab. Assurance Corp., 89 So.2d 373, 377 (La. 1956);
United States Fidelity & Guar. Co. v. PBC Prods., Inc., 451 N. W2d
778, 779-80 (Ws. App. 1989); Pacific Indem Co. v. Transport
I ndem Co., 146 Cal. Rptr. 648, 650-61 (Cal. App. 1978). But see,
e.g., Desrosiers v. Royal Ins. Co., 468 N E. 2d 625, 628 (Mass.
1984); Preferred Risk Mut. Ins. Co. v. Poole, 411 F. Supp. 429,
433-34 (N.D. Mss.), aff'd, 539 F.2d 574 (5th Cr. 1976)
(M ssissippi law. Although none of these cases control the issue

before us, we find the majority vi ew persuasive. |Indeed, in Float-
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Away Door, this circuit concluded that “[t] he better reasoned cases
adopt a restrictive interpretation of ‘the insured as referring
only to the party seeking coverage under the policy.” 372 F.2d at
708 (citing Maryland Cas. Co. v. Anerican Fidelity and Cas. Co.,
217 F. Supp. 688 (E.D. Tenn. 1963)). W explained that the purpose
of the enpl oyee exclusion is not advanced by applying it to excl ude
coverage when the insured i s not the enployer of the injured party:

The primary objective of such exclusionary clauses is to

avoid duplication of coverage wth respect to

conpensation i nsurance. Wth that purpose in mnd, there
seens to be no reason why an insured should not be

i ndemmi fi ed agai nst the claimof an enpl oyee outsi de of

that insured s enpl oynent.

372 F.2d at 708-009.

Simlarly, our interpretation conports wth the underlying
purposes of the Assured’s Owm Cargo limtation. Cl ause 8(cc)
appears to serve two prinmary purposes. First, it prevents the
assured fromusing the P& policy as a formof first-party cargo
i nsurance and thus creates an incentive for P& assureds to
purchase first-party insurance for their own cargo. Second, it
prevents duplicative coverage. An assured who | oses its own car go,
whi ch by industry custom should be insured by first-party cargo
i nsurance, is not covered under both its P& policy and its first-
party cargo policy. P& coverage under the vessel owner’s policy
is not intended to be the primary nethod of insuring agai nst cargo
| oss.

If Clause 8(cc) is applied to Iimt Cradock’s coverage for
PMBA s cargo-loss clains, its ains are not fulfilled. |If PMSA had

obtained first-party cargo insurance, that would not have hel ped
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Cradock one whit with respect to its liability for the |oss of
PMBA s cargo. Even if PMSA s cargo had been covered by first-party
cargo insurance, that would not have insulated Cradock fromits
liability for the loss; PVMSA' s first-party cargo i nsurer woul d have
had subrogation rights agai nst Cradock. See M chael F. Sturl ey,
The Fair Qpportunity Requirenment under COGSA Section 4(5), 19 J.
MR L. & Com 157, 180 (1988). Thus, Cradock’s need for coverage
of its liability to PMSA does not vary dependi ng on whet her PNMSA,
an additional assured under its P& policy, has first-party cargo
i nsurance.

I nstead of preventing duplicative coverage, the district
court’s interpretation creates a gaping hole in Cradock’ s liability
coverage under the P& policy. In this case, it elimnates third-
party cargo liability for the only cargo |oss for which Cradock
concei vably coul d have needed cargo legal liability coverage.

For these reasons, we conclude that the term*®“assured” in the
Assured’s Own Cargo cl ause should be construed to nean the party
asserting coverage under the policy. Accordi ngly, each assured
woul d have liability coverage for the loss of another’s cargo
i ncl udi ng anot her assured, but woul d not have coverage for the | oss
of its own cargo.

Because we conclude that Cradock’s P& policy would have
covered its liability to PMSA for the | oss of PMSA' s cargo, the
cancellation of the policy was a cause of PMSA's and Cradock’s
damages. By the sane token, adding PMSA as an additional assured

was not prejudicial. Thus, we need not consider the issues raised
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by WIson challenging the district court’s determ nation that
W son was negligent in addi ng PMSA as an additional assured on the
P& policy.1
B

The district court’s decision that the cancellation of the
policy was not prejudicial pretermtted its consideration of
whet her Cradock or PMSA negligently notified WIlson that Cradock
expected no cl ai ns under the P& policy, thus arguably contributing
to Wlson’s negligent cancell ation of the P& policy. The district
court also had no occasion to consider whether Cradock was
conparatively negligent by delaying to pay a premumto reinstate
the P& policy when infornmed that it could do so. Accordingly, we
will remand to allow the district court an opportunity to make
conparative negligence findings.

The district court correctly declined to nmake a conparative

negligence finding wwth respect to PMSA's failure to obtain first-

10 W | son argued that the district court erred in finding that
it was negligent for adding PMSA as an additional assured because
the district court’s finding was not supported by expert testinony,
because it wused hindsight rather than foresight to evaluate
Wlson’s conduct, and because its finding that WIson was
instructed only to add PMSA on the hull policy was clearly
erroneous.

Wlson’s conplaint on appeal that the district court’s
negli gence finding was not supported by expert testinony was not
directed toward the finding that WIson breached a duty by
canceling the P& policy wthout adequately counseling his
assur eds. Even if the argunment applied to the district court’s
negligent cancellation finding, the testinony of plaintiffs’
expert, Robert Breeden, supports the district court’s finding that
W son’s conduct in connection wth the cancellation was in breach
of its duties as a broker. W express no opinion regardi ng whet her
Al abama | aw woul d require expert testinony in a lawsuit against an
I nsurance agent or broker.
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party cargo insurance before the vessel left port. PMBA' s
negligence in this regard, if any, did not contribute to the | oss
of Cradock’s third-party liability coverage, which is the only
basi s upon whi ch damages were awarded by the district court.

The district court also noted that Cradock “did not exercise
due diligence to ensure that the vessel was seaworthy prior to
departure.” Wl son argues that the district court should have
reduced Cradock’s recovery because of Cradock’s failure to exercise
due diligence. W disagree. There is no indication that the P&l
policy would not have provided coverage if the loss resulted from
the assured’'s failure to exercise due diligence.' An insurance
broker who negligently cancels liability coverage cannot claim a
reduction of damages if the underlying |oss was caused by an
i nsured event, even if that event was caused by the assured s | ack
of due diligence. Thus, the district court properly declined to
reduce Cradock’ s and PMSA's danmages to refl ect any negligence that
contributed to the sinking of the Scotia Seahorse.

We remand to the district court to nake conparative negligence
findings not inconsistent wwth this opinion.

C.
The district court awarded PVSA and Cradock $1 nmillion, the

limts of Cradock’s P& policy. This award represents the anount

11 I ndeed, if Cradock had exercised due diligence in naking the
vessel was seaworthy, it is likely that no indemity obligation
woul d have arisen under the P& policy. Under O ause 8(bb), the
bill of I|ading was deened to have a cl ause that woul d have exenpt ed
Cradock fromliability if Cradock had exercised due diligence in
ensuring that the vessel was seawort hy.
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of coverage that the district court concluded that Cradock would
have had under its P& policy but for Wl son’s negligence. For the
pur pose of anal yzi ng danages, we necessarily consi der the coverage
to which Cradock would have been entitled had the P& policy
remai ned in effect.

Cradock’s P& policy contains a limtation-of-coverage cl ause
that purports tolimt the insurer’s indemification obligation to
$250 per customary freight unit. The district court inplicitly
held that the “customary freight unit” in this case was the entire
shi pnent .2 Thus, the clause, if applicable, would limt Cradock’s
liability to $250. The district court, however, concluded that
WIlson was prevented from invoking this limtation-of-coverage
cl ause because PMSA had not been given a “fair opportunity” to
avoid the |imtation under the Carriage of Goods by Sea Act
(“COGSA”), 46 U.S.C. 8 1300 et seq. On appeal, WIson reasserts
the policy’s limtation of coverage and al so attenpts to rely on a
limtation-of-liability clause in the bills of |ading between PMSA
and Cradock.

1
The bills of |ading issued by Cradock to PMSA provi de that any

ternms not stated explicitly in the bills of |ading are governed by

12 The district court made no explicit finding that the
customary freight unit in this case was the entire fish nea
processing plant, but its discussion clearly supports an inplicit

finding to that effect. The court cites with approval authority
holding that if the freight charge is a “lunp sum” then the
relevant customary freight unit is the entire shipnent. The

district court then found that the relevant bills of |ading show
that the plant was shipped based on a | unp-sum basi s.
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t he Brussel s Conventi on of August 25, 1924, commonly referred to as
the “Hague Rules.” See Associated Metals & Mnerals Corp. v.
Al exander’s Unity W, 41 F.3d 1007, 1015 (5th G r. 1995). The
bills of lading do not state a |limt for the carrier’s (here

Cradock’s) liability. Under article 4(5) of the Hague Rules,
however, the carrier’s liability is limted to £ 100 sterling per
unit or package. See Brussels Convention for the Unification of
Certain Rules of Law Relating to Bills of Lading, Aug. 25, 1924, 51
Stat. 233, 120 L.N. T.S. 155. WIson asserts for the first tinme on
appeal that Cradock’s liability to PMSA is |limted to £ 100
sterling wunder the Hague Rules, that West of England s
i ndemmi fication obligation in turn woul d have been so limted, and
accordingly that Wlson’s liability should be [imted as well.

We conclude that Wlson forfeited this argunent by failing to
raise it in the court below. To prevail on an issue raised for the
first tinme on appeal, an appellant nust show a plain (clear or
obvi ous) error that affects substantial rights. Douglass v. United
Servs. Auto. Ass’'n, 79 F.3d 1415, 1423 (5th Cr. 1996) (en banc);
see also H ghlands Ins. Co. v. National Union Fire Ins. Co. of
Pittsburg, 27 F.3d 1027, 1032 (5th Cr. 1994) (applying the plain
error standard to a party’'s failure to challenge a jury charge in
the district court), cert. denied, 513 U S 1112, 115 S. C. 903,
130 L. Ed.2d 786 (1995). |If the trial court commtted a plain error
that affects a party’s substantial rights, we nmay correct the error
only if it “seriously affects the fairness, integrity, or public

reputation of judicial proceedings.” United States v. O ano, 507
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us 725, 736, 113 S. C. 1770, 1779, 123 L.Ed.2d 508 (1993),
quoted in Douglas, 79 F.3d at 1424. Wl son has not nade the
requi site showings in this case.

Wthout citation, WIlson also argues that it had no burden to
raise this issue in the district court because the [imtation-of-
liability clause was a matter that Cradock and PMSA were obligated
to negate in the course of proving danmages.® W disagree. A
limtation of liability is, in general, a defensive matter that
must be raised in the trial court by the party seeking to benefit
fromthe limtation. Cf. Ingrahamv. United States, 808 F.2d 1075,
1078 (5th Gr. 1987)(holding that a statutory limtation of
liability is an affirmative defense); Manion v. Pan Anerican Wrld
Airways, Inc., 434 N E 2d 1060, 1062 (N. Y. 1982)(holding that
limtation of Iliability wunder the Wirsaw Convention is an
affirmati ve defense); see HaWKLAND ET AL., UCC SERIES 8§ 7-309:08
(1986) (“A contractual limtation-of-liability clause is an
affirmati ve defense and the carrier has the burden to establish
that the limtation is in effect.”). We conclude that W] son
forfeited the argunent that its liability is limted by the Hague
Rul es because it failed to raise this argunent in the court bel ow.

2.
Wl son al so contends that the district court shoul d have given

effect to C ause 8(bb) of Cradock’s P& policy, which represents an

13 W/lson also clains that this i ssue was preserved for appeal
because WIlson |listed the “nature and extent of plaintiffs’
damages, if any” as a disputed issue in the pretrial order. W are
not persuaded that this oblique reference to damages in the
pretrial order preserved the issue for our review.
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attenpt tolimt West of England s i ndemification obligation. The
rel evant paragraphs of the clause provide:

When cargo is carried by the vessel nanmed herein under a
bill of lading . . . subject or nmade subject to the
Carriage of Goods by Sea Act, April 16, 1936, liability
hereunder shall be limted to such as is inposed by said
Act, and if the Assured or the vessel naned herein
assunes any greater liability or obligation than the
mnimumliabilities and obligations inposed by said Act,
such greater liability or obligation shall not be covered
her eunder .

When cargo is carried by the vessel nanmed herein under a
. . . bill of lading ... not subject or nmade subject to
the Carriage of Goods by Sea Act, April 16, 1936,
liability hereunder shall be limted to such as would
exist if said . . . bill of lading . . . contained the
followng clauses: a clause limting the Assured’ s
liability for total |loss or danage to goods shipped to
Two Hundred and Fifty ($250) Dol |l ars per package, or in
case of goods not shipped in packages, per customary
freight unit Lo

The district court declined to Iimt WIson s indemification
obligation under either of these paragraphs. Instead, it held that
Cl ause 8(bb) “activated’” COGSA and that COGSA's judicially created
fair opportunity doctrine barred WIson’s reliance on the

limtation because Wlson failed to show that PMSA had been given

14 The bal ance of the paragraph lists other specific clauses
that are deened to be in the assured’ s bill of [|ading:

. . .a clause exenpting the Assured and t he vessel naned
herein from liability for | osses arising from
unseawor t hi ness, even t hough exi sting at the begi nni ng of
t he voyage, provided that due diligence shall have been
exercised to make the vessel seaworthy and properly
manned, equi pped, and supplied; a clause providing that
the carrier shall not be |liable for clainms in respect of
cargo unless notice of claimis given within the tine
limted in such Bill of Lading and suit is brought
thereon within the limted tine prescribed therein; and
such other protective clauses as are comonly in use in
the particular trade; provided the incorporation of such
clauses is not contrary to | aw
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a “fair opportunity” to avoid the limtation. W son maintains
that the district court erroneously applied the fair opportunity
doctrine to prevent WIlson from invoking the P& policy’'s
limtation-of-coverage clause.®

COGSA is the United States’ “statutory codification of the
Hague Rul es.” Associated Metals & Mnerals Corp., 41 F.3d at 1016;
see also WLLIAM TETLEY, MMRINE CARGO CLAIMs 1102 (1988) (noting that
COGSA “incorporates the Hague Rules 1924 with sone changes”).
Under COGSA, a carrier’s liability is limted to $500 per package
or, if the goods are not shipped i n packages, per customary freight
unit. See 46 App. U.S.C. 8 1304(5). American courts have given a
comon-|l aw gloss to COGSA, however, and required that before a
carrier can benefit from COGSA's limtation of liability or a

contractual one, the cargo owner nust be given a “fair opportunity”

15 Cradock and PMSA argue that WIson's position on appea
Wth respect to COGSA' s fair opportunity doctrine is inconsistent
Wthits positioninthe district court. As Cradock and PMSA poi nt
out, language in WIlson' s supplenental post-trial brief was quite

br oad. In that brief, WIlson stated that “[i]t is obvious that
this section seeks to incorporate the rights and liabilities
outlined in COGSA 8§ 4(5), as the exact |anguage of COGSA is
mrrored in Section 8(bb).” However, we conclude that WIlson’s

position on appeal is not inconsistent with its position in the
court below. Read in context, the sentence highlighted by PMSA and
Cradock was directed only to asking the district court to apply
COGSA precedent to ascertain the neaning of “customary freight
unit.” Cradock’s and PMSA's reply to Wl son' s suppl enental post-
trial brief contains the first reference in the record to the fair
opportunity doctrine. Thereafter, WIlson nmaintained that the fair
opportunity doctrine should not vitiatethelimtation-of-liability
clause in the P& policy or alternatively that PMSA had been given
a fair opportunity. In its order on Wlson's notion to alter or
anend the judgnent, the district court acknow edged and rejected
Wlson’s argunent that the fair opportunity doctrine should not
apply. W conclude that Wl son is not forecl osed fromarguing that
the district court should not have applied the fair opportunity
doctri ne.
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to avoid the limtation. See, e.g., Couthino, Caro & Co. v. MV
Sava, 849 F.2d 166, 169 (5th Cr. 1988); Brown & Root, Inc. v. MV
Pei sander, 648 F.2d 415, 420 n.11 (5th Gr. 1981). The fair
opportunity doctrine appears to be unique to the United States’
interpretation of the Hague Rules. See Carman Tool & Abrasives,
Inc. v. Evergreen Lines, 871 F.2d 897, 900 n.7 (9th Gr. 1989)
(di scussing Sturley, supra at 165).

W hold that COGSA's fair opportunity doctrine does not
overcone the P& policy’s Iimtation of coverage for two sinple
reasons: COGSA does not govern the contract between PMSA and
Cradock by its own force or by agreenent, and the insurance policy
does not “activate” COGSA.1°

The first quoted paragraph of O ause 8(bb) applies only to
contracts that are “subject or nmade subject to” COGSA COGSA
governs “contracts for carriage of goods by sea to or fromports of
the United States in foreign trade.” 46 App. U S.C. 8§ 1300, 1312.
In this case, the underlying contracts between Cradock and PVSA di d
not involve or contenplate shipnents to or fromthe United States;
the bills of |ading governed the transport of cargo from Venezuel a
to Peru. Accordingly, COGSA did not govern the underlying bills of
| adi ng by operation of law. In re Isbrandtsen Co., 201 F.2d 281,

1 We note also that COGSA's fair opportunity doctrine has
never been appliedto alimtation-of-coverage clause in the marine
i nsurance context. Cf. Crown Zellerbach Corp. v. Ingram I|ndus.,
Inc., 783 F.2d 1296, 1297 (5th G r.) (en banc) (uphol ding a cl ause
that limted a P& insurer’'s liability to the “shipowner’s
judicially declared Iimtation of liability”), cert. denied, 479
Uus 821, 107 S. C. 87, 93 L.Ed.2d 40 (1986). The fair
opportunity doctrine has been applied to nullify only limtations
of liability as between carriers and shi ppers.
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285 (2d Gr. 1953). Even so, Cradock and PMSA coul d have agreed to
incorporate COGSA in the bills of lading. See 46 App. U S . C 8§
1312. But they did not. The bills of lading in this case
desi gnat e the Hague Rul es (as adopted at the Brussels Convention of
1924) to fill in any gaps in the contract. Paragraph 2 of the
bills of lading states: “Regarding whatever terns are not here
stated explicitly[,] the Brussels Convention of August 25, 1924
shall apply in regard to certain clauses concerning the Bills of
Ladi ng.” Because the bills of lading are not “subject or nade
subject to” COGSA, the first paragraph of C ause 8(bb) of the P&l
policy does not apply.

The district court neverthel ess concluded that the P& policy
activated COGSA, apparently because the second quoted paragraph of
Cl ause 8(bb) contains | anguage and concepts borrowed from COGSA,
such as “customary freight unit,” notice requirenents simlar to
t hose under COGSA, and the due diligence defense. It is difficult
to see how the second paragraph —which explicitly states that it
appl i es when COGSA does not!” —can be interpreted to “activate”
COGSA.

Even if the second quoted paragraph of Cause 8(bb) is
construed to “incorporate” fully certain COGSA concepts, that does
not nean that COGSA in its entirety, along with the judicially
created fair opportunity doctrine, applies through the policy. See

Croft & Scully Co. v. MV Skul ptor Vuchetich, 664 F.2d 1277, 1280

7 The clause is applicable only “[w] hen cargo is carried .
. ..under a . . . bill of lading . . . not subject or nmade subject
to the Carriage of Goods by Sea Act. . . .”
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(5th Gr. 1982) (“[When COGSA does not apply of its own force but
is incorporated into a maritine contract by reference, it does not
have ‘statute rank’; rather, it is nerely a part of the contract,
a term like any other . . . .”) (quoting Commonwealth
Petrochemcals, Inc. v. S/S Puerto Rico, 607 F.2d 322, 325 (4th
Cr. 1979)) (internal citations omtted). It is well established
that parties who are not subject to a statute may choose to use
parts of the statute to define their relationship w thout bringing
the full force of the statute to bear. Ralston Purina Co. v. Barge
Juneau & @ulf Carib. Marine Lines, 619 F.2d 374, 376 (5th GCr.
1980) (“There can be no doubt that if they had wanted to, the
drafters of this contract could have identified specific provisions
or sections of COGSA and i ncorporated themby individual reference.
Surely no one could then argue that by doing so all the provisions
of COGSA woul d apply.”).

The stated limtation of coverage, $250 per package or
customary freight unit, provides yet another indication that the
parties did not intend to inport COGSA whol esale. As previously
mentioned, $500 is the mninum limtation of liability per
customary freight unit under COGSA. 46 App. U S.C § 1304(5).

The plain l|anguage of the clause limts the insurer’s
indemmification obligation to the liability that “would exist” if
Cradock had included a clause in the bill of lading limting its
liability to $250 per customary freight unit. The practical effect
of this clause is that if COGSA does not apply, and if the |aw

governing the shipping contract does not provide a |limtation of
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liability, the carrier nmust limt its liability contractually to
$250 per package or customary freight wunit or risk incurring
liabilities for which it will not be entitled to indemity. Under
the plain | anguage of the contract, an insurer is not required to
indemmify the assured for liability exceeding $250 per custonary
freight unit, regardl ess of whether the assured has in fact limted
its own liability to a potential claimnt.?8

Because COGSA does not apply to the underlying bills of |ading
either by its own force or by contract and because the P& policy
does not activate COGSA, COGSA' s fair opportunity doctrine would
not have prevented West of England from invoking the policy’s
limtation-of-coverage provision. Accordingly, we conclude that
the district court erred in awardi ng Cradock and PMSAthe Iimts of
the P& policy. W turn nowto determ ning the extent to which the
limtation-of-coverage provision would have |imted Cradock’s
cover age.

D

Cl ause 8(bb) of the P& policy limts coverage under the P&l
policy to the liability that would exist if the bills of [|ading
bet ween Cradock and PMSA had contained a clause limting liability

to $250 per package or customary freight unit. According to the

8 |1f the cargo owner/shipper were to opt to avoid the
limtation of liability (either a statutory limtation or one in a
bill of lading or contract) by declaring a higher val ue and payi ng

additional freight, nothing would prevent the shipowner/carrier
fromnegotiating with the i nsurance conpany for additional coverage

under the P& policy. |In fact, the policy specifically provides:
“The foregoing provisions as to the contents of the Bill of Lading
and the limtation of the Assurer’s liability may . . . be waived

or altered by the Assurers on terns agreed, in witing.”
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unappeal ed findings of the district court, the cargo was not
shi pped in “packages.” Thus, to determ ne the coverage to which
Cradock would have been entitled under the P& policy, we nust
determ ne what constituted the “customary freight unit” for this
shi pnent .

Al t hough COGSA does not govern the parties’ relationship, we
look to COGSA cases for guidance in interpreting the term
“customary freight unit” because this termis evidently unique to
COGSA.  See TETLEY, supra at 1102. |ndeed, the cases relied upon by
the parties to interpret the phrase “customary freight unit” were
all governed by COGSA.

This circuit has interpreted the term“customary freight unit”
to nmean “the unit of quantity, weight or neasurenent of the cargo
customarily used as the basis for the calculation of the freight
rate to be charged.” Croft & Scully Co., 664 F.2d at 1281
(enmphasis inoriginal)(quoting Waterman S. S. Corp. v. United States
SR &M Co., 155 F. 2d 687, 693 (5th Cr.), cert. denied, 329 U S
761, 67 S. . 115, 91 L.Ed. 656 (1946)). Customary freight unit
“refers to the unit upon which the charge for freight is conputed
and not to the physical shipping unit.” Id. (quoting Caterpillar
Anmericas Co. v. S/S Sea Roads, 231 F. Supp. 647 (S.D. Fla. 1964),
aff'd, 364 F.2d 829 (5th Cr. 1966))(enphasis omtted). To
determne the customary freight unit for a particular shipping
contract, we look to the parties’ intent “as expressed in the Bil
of Lading, applicable tariff, and perhaps el sewhere.” 1d. Wat

constitutes the “customary freight unit” is a question of fact, and
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adistrict court’s findings are reviewed for clear error. Id.; FMC
Corp. v. S.S. Marjorie Lykes, 851 F.2d 78, 80 (2d G r. 1988).

PMBA and Cradock argue that the district court erred in
concl udi ng that the plant was shi pped on a | unp-sumfrei ght charge.
The freight charge, they claim was not a lunp sum but was based
on 4% of the shipped cargo’s value. Consequently, they argue, the
United States dollar is the customary freight unit. They rely on
Al lied Chem cal International Corp. v. Conpanhi a de Navegacao LI oyd
Brasileiro, in which the Second GCrcuit held that COGSA"s
limtation of liability would not apply because the parties had
based the freight charge on the value of the goods. 775 F.2d 476,
485-86 (2d Cir. 1985), cert. denied, 475 U S 1099, 106 S. Ct.
1502, 89 L.Ed.2d 903 (1986). The court explained, “Having paid a
freight charge based on the value of the goods, Alied could
reasonabl y have expected to recover their value if they were lost.”
ld. at 486. The district court in this case rejected the
application of Allied Chem cal not because it disagreed with its
reasoni ng, but rather because it concluded as a factual matter that
the freight charge was nade on a | unp-sum basis, rather than on a
val ue- of - goods basi s.

Deci sions fromother circuits support the conclusion that, if
the freight charge was a lunp sum the entire shipnent was the
customary freight unit. See Henley Drilling Co. v. McGee, 36 F. 3d
143, 150 (1st Cr. 1994); Ceneral Mtors Corp. v. Moore-MCormack
Lines, 451 F.2d 24, 26 (2d Cr. 1971); Urich Amann Bl dg. Equip
Ltd. v. MV Mnsun, 609 F. Supp. 87, 91 (S.D. N Y. 1985); Ceneral
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Motors Corp. v. S/'S Mormacoak, 327 F. Supp. 666, 669 (S.D. N.Y.),
aff'd, 451 F.2d 24 (2d Gr. 1971) (holding that an entire power
pl ant was the customary freight unit), cited with approval in Croft
& Scully, 664 F.2d at 1281.

In Henley Drilling Co. v. MGee, the First Crcuit upheld a
summary judgnent that a “huge drilling rig” was the custonmary
freight unit because the owner had paid a lunp sumto shipit. The
court relied on the bill of |lading and al so on deposition testinony
i ndicating that the charge was based on the projected cost to the
carrier. Finding “no conpetent evidence that the freight charge
was based on anything other than a lunp sum” the court held that
the “drilling rigitself” was the customary freight unit. Henley,
36 F.3d at 150 (citations omtted). Thus, even though MGCee | ost
Henley's drilling rig, valued at $629,000, it was liable for only
$500. 1d. at 144, 150; see al so Moore-MCornack Lines, 451 F. 2d at
25 (holding that a power plant shipped by GV was the custonmary
freight unit because GM had paid a | unp-sumfrei ght charge for the
shipnment of the entire plant and the cargo was described as a
single unit on the bill of lading). PMSA and Cradock do not
chal lenge the soundness of t hese deci sions, only their
applicability to the facts of this case. They nmaintain that the
district court clearly erred in finding that the plant was shi pped
on a | unp-sum basi s.

We conclude that the district court’s finding that the plant
was shipped on a |unp-sum basis was not clearly erroneous. We

first look to the bills of lading under which the plant was
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shi pped. Each bill lists certain conponents of the plant and then
states a lunp-sum freight charge at the bottom Unlike the bills
of lading in Allied Chemcal, the bills of lading in this case do
not reflect the value of the goods shipped, nor do they give any
other indication that the freight charge was based on the val ue of
the goods.?® Simlarly, the initial letter agreenent between PMSA
and Cradock states that the “total charge” for shipping the plant
is $80,000, and does not show that the charge was based on the
goods’ value. Although the charge may have constituted 4% of the
val ue of the cargo, ?° the rel evant docunents do not denonstrate that
the freight charge was based on a percentage of the cargo’ s val ue.
The freight charge, however calculated, wll always be sone
percentage of the cargo’s value. On this record, we are not “left
with the definite and firm conviction that a mstake has been
commtted.” United States v. United States Gypsum Co., 333 U. S.
364, 395, 68 S. Ct. 525, 542, 92 L. Ed. 746 (1948). Accordingly, we
affirmthe district court’s finding that the cargo was shi pped on
a lunp-sumbasis and its inplied finding that the entire shipnent

was the customary freight unit.

19 Al'though the bills of |ading showthe weight of the cargo,
there is noindication that the frei ght charge was cal cul at ed based
on the weight of the cargo nor do Cradock and PMSA raise an
argunent that kilograns are the customary freight unit.

20 One of the bills of lading in fact contains a frei ght charge
t hat when divided into val ue of the goods (culled fromthe invoices
for the purchase of the plant’s conponents) is 2%rat her than 4% of
the value of the goods. Cabada testified that this nust have been
a m st ake.
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W recognize that the application of the limtation-of-
coverage clause in this case is striking: Cradock woul d have been
i ndemmi fied under the policy for only $250, when its lack of due
diligence caused the loss of a $1.7 mllion fish meal processing
plant. A district court once comrented that it would find that a
tractor was a customary freight unit “regardl ess of the harshness
or seemng illogic of such aresult.” Caterpillar Anericas, 231 F.

Supp. at 650. Here, however, the harshness may be nore apparent

than real. Cradock’s liability to PMSA may be limted as
drastically as Cradock’s coverage is limted. Al t hough W1 son
forfeited the right to rely on the Hague Rules’ limtation-of-

liability provisioninthis suit, Cradock may yet be able to i nvoke
that [imtation as a defense in the lawsuit filed against it by
PMBA in Peru. The unfortunate fact that PMSA may not be nade whol e
is a result of its own failure to obtain first-party cargo
i nsurance; under the unappeal ed findings of the district court,
PMBA s | ack of first-party insurance is not attributable to WI son.

For the foregoi ng reasons, the judgnent of the district court
i s AFFI RVED as nodi fied, the damage award i s VACATED, and the cause
is REMANDED for the district court to make conparative negligence
findings and to render a judgnent not inconsistent with this

opi ni on.
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