IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60358

EXXON RESEARCH & ENG NEERI NG COVPANY
EXXON COMPANY, U.S. A ; EXXON CHEM CAL
AVERI CAS; EXXON CHEM CAL COMPANY,
Peti ti oners-Cross- Respondents,

ver sus
NATI ONAL LABCOR RELATI ONS BOARD,

Respondent - Cr oss- Peti tioner.

Petition for Review and Cross-Petition for Enforcenent of an
O der of the
Nati onal Labor Rel ations Board

July 16, 1996

Bef ore GARWOOD, HI G3 NBOTHAM and BENAVI DES, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This case presents the questi on whether an enployer's failure
to bargain with its unions regarding unilateral changes nade to a
benefit plan governed by the Enployee Retirenent |ncone Security
Act, 29 U.S.C. 88 1001 et seq., and ordered by the plan's trustees
constitutes an unfair | abor practice. The National Labor Rel ati ons
Board hel d several divisions of Exxon Corporation and one of its
subsidiaries responsible for the changes authorized by the plan
trustees. The Exxon conpanies did not order the changes in the

plan's terns and we deny enforcenent of the NLRB s order.



| .

Exxon Conpany, U. S. A, Exxon Chem cal Anmericas, and Exxon
Chem cal Conpany are divisions of Exxon Corporation. Exxon
Research & Engi neering Conpany is a wholly-owned subsidiary of
Exxon. EUSA, ECA, and ERE operate a petrochem cal refinery and
research conplex in Baytown, Texas. ECC operates a chem cal
manuf acturing plant in Houston, Texas. W refer to the four Exxon
conpani es as "the Exxon subsidiaries"--their separate identities
are not material to this suit.

Four wunions, the @ilf Coast |Industrial Wrkers Union, the
Bayt owmn Enpl oyees' Federation, the International Association of
Machi ni sts & Aerospace Wrkers, Lodge 1051, and the International
Br ot her hood of Electrical Wrkers Local No. 527, represent 1900 of
the enployees in 10 distinct bargaining units at the Baytown and
Houston facilities. In late 1992, there were 10 separate
coll ective bargaining agreenents in place between the four Exxon
subsidiaries and the four unions, one for each bargaining unit.
Al l but one of those agreenents contained a provision identical or
substantially identical to the foll ow ng:

This Agreenent shall not affect the eligibility of

enpl oyees for participation in any conpany benefit plan

(annuity pl an, thrift pl an, disability pl ans,

contributory group life i nsur ance pl an, and

noncontributory group life insurance plan), dependency

pay for mlitary leave and mlitary-|leave pay, or any

ot her Conpany benefit plan now in effect, all of which

pl ans and prograns shall be governed by their separate
provi sions. This provision, however, is not a waiver of



such right as the Union has to bargain concerning these
pl ans.?

I n 1935, Exxon Corporation's predecessor, Standard G| Conpany
of New Jersey, created the Thrift Plan to encourage |ong-term
savings and provide supplenental retirenent inconme to conpany
enpl oyees. The Thrift Plan currently has $6 billion in assets and
i ncludes approximtely 35,000 participants. Five trustees
adm ni ster the Plan. Exxon retains the "virtually unbridl ed" power
to appoi nt, renove, and replace trustees at will. Under the Plan's
terms, enployees contribute to the Plan and Exxon matches the
enpl oyees' contribution, up to 7% of each individual enployee's
i ncone. Significantly, the Plan allows participants to obtain
short-termloans fromthe Thrift Fund.

Changes may be made to the Plan's terns through one of two
mechani snms. First, the Plan's Trustor, Exxon, may anend the plan
pursuant to its authority under the Thrift Trust Declaration of
Trust. Second, the Plan trustees have limted authority to nmake
"adm ni strative changes" to the Plan pursuant to various sections
of the Declaration, the nmechanismat issue here.

In 1992, the trustees decided to make seven changes to the

Thrift Plan. Only two of the changes, both to the Thrift Plan's

. The ot her plan between Exxon Chem cal Co. and the GCl WJ
provides in relevant part that "nothing in this Agreenent shal
apply to or affect the Exxon Benefit Plan or any other of the
Conpany's benefit plans or progranms. This provision, however, is
not a wai ver of such rights as the Union has to bargain concerning
such plans or prograns." Neither Exxon or the NLRB assert that
this agreenent's different wording distinguishes it fromthe other
col l ective bargai ni ng agreenents.
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| oan program concern us.? Effective January 1, 1993, the nmaximum
nunmber of allowable |oans outstanding at one tine were to be
reduced fromfour to two, and the m ni numal | owabl e | oan anobunt was
increased from $40 to $1000. The Plan trustees enacted these
changes pursuant to the plan provision governing the | oan program

If an active participant, during the preceding six
mont hs, has not borrowed any anount under this part,
then, to the extent and on the terns permtted by the
Trustee, such participant may at any tine borrowfromthe
Trust ee any anount of cash the partici pant specifies, but
not in excess of one-half of the accrued coll ateral val ue
of the participant's Thrift Fund Account on the date the
| oan is granted.?®

On August 12, 1992, David Cenents, EUSA s human resources
manager for the Houston area, notified representatives of the four
uni ons of the proposed changes. Over two nonths |ater, the unions
demanded bargai ni ng over the proposed changes. Responding to the
uni ons' demand, Clenents net with the union representatives on
Novenber 17, 1992. Clements asked the unions to withdraw their
request for bargaining. He informed themthat their demand woul d
j eopardi ze the parties' bargaining relationship and that bargai ni ng
woul d begin with "a bl ank sheet of paper." The unions reasserted

their request for bargaining, which the Exxon subsidiaries refused

2 The NLRB did not object to two of the changes in its
conplaint. The ALJ found that, of the five anendnents to which the
NLRB obj ected, three did not constitute "material, substantial, and
significant" changes so as to trigger the Exxon subsidiaries' duty
to bargain regarding those changes. The NLRB affirned the ALJ's
finding on this point.

3 We assune but do not decide that the trustees possessed
the authority to make these changes to the | oan program and that
t he changes did not require an anendnent to the Plan's Declaration
by Exxon itself.



as untinely. The unions subsequently filed unfair |abor practice
conpl ai nt s agai nst the Exxon subsi di aries. The proposed changes to
the |l oan programwent into effect as planned on January 1, 1993.

The NLRB Regi onal Director consolidated the unions' charges
and issued a conplaint. The conplaint alleged that the Exxon
subsidiaries violated 8 8(a)(5) by refusing to bargain before
inplementing the changes to their thrift plan and that they
violated 8 8(a)(1l) by threatening adverse consequences if the
uni ons pursued bargai ning over the issue. The NLRB referred the
matter for a hearing before an Adm nistrative Law Judge.

After conducting the hearing, the ALJ concluded that Exxon
violated 8 8(a)(5) by refusing to bargain over the two plan
changes, nanely, increasing mninmm | oan anount and reducing the
nunber of sinultaneous |oans. The ALJ al so concl uded that Exxon
violated 8 8(a)(1l) by inform ng the union representative that to
persist in seeking bargaining on these issues wuld "damge" the
bargai ning rel ati onship and that any such bargai ni ng woul d "begin
with a blank sheet of paper.” The ALJ ordered Exxon to cease and
desi st fromengaging in unfair |abor practices and to bargain in
good faith over the two changes. However, the ALJ did not order
Exxon to rescind the plan anendnents, reasoning that the Exxon
subsidiaries did not have the power to undo the changes--only the
pl an trustees or Exxon Corporation, neither of which were a party
to the action, had such power. Both the Exxon subsidiaries and the

NLRB appeal ed the ALJ's order.



The NLRB adopted the ALJ's findings but ordered Exxon to
rescind the plan changes. The NLRB did not address the ALJ's
finding that the Exxon subsidiaries did not have the power to
rescind the Thrift Plan changes, but rather sinply observed that
"It is the Board's custonmary policy to order Respondents to rescind
unil ateral changes and to reinstate the conditions that existed
prior to the unilateral action." Menber Cohen dissented in part.
Al t hough he agreed that Clenents' statenents violated 8 8(a)(1), he
di sagreed that the Exxon subsidiaries had violated 8 8(a)(5) by
refusing to bargain over the proposed changes to the | oan program
In addition, he agreed with the ALJ's refusal to order a rescission
of the plan changes because the Exxon subsidiaries "have no power
to rescind a change ordered by the trustees, or to conpel
reinstitution of a benefit wunder the Thrift Plan." Exxon
petitioned for review of the NLRB's order, and the NLRB cross-
petitioned for enforcenent of its order. We have jurisdiction

pursuant to 29 U.S.C. 8§ 160(e), (f).

1.

Section 8(a)(5) of the National Labor Rel ations Act prohibits
an "enployer" from "refus[ing] to bargain collectively with the
representatives of his enployees.” 29 U S. C 8§ 158(a)(5). The
NLRB found that the changes to the Thrift Plan by Exxon
subsidiaries made a wunilateral change in the conditions of

enpl oynent by "i npl enmenti ng"” the pl an changes nade by the trustees.



The Exxon subsidiaries challenge the NLRB's finding.
Specifically, the Exxon subsidiaries contend that they did not
order or inplenent the changes to the |oan program rather, the
trustees of the plan ordered the changes. The NLRB responds that
substanti al evidence supports the NLRB' s finding that Exxon, not
the Plan trustees, violated 8 8(a)(5). The NLRB points to the
testi nony of EUSA s chi ef human resources nmanager, Janes Rouse, who
testified that Exxon devel oped and proposed the anendnents to
Exxon's seni or nmanagenent. W agree with the Exxon subsidiaries.

The NLRB' s finding that the Exxon subsidiaries "inplenented"
the | oan program changes finds no support in the record. The
Thrift Plan trustees ordered several changes to the | oan program
Those changes went into effect on January 1, 1993 as specified by
the trustees. The NLRB does not explain what the Exxon
subsidiaries did to "inplenent" these changes. |ndeed, the record
indicates that the trustees' order was sufficient to enact these
changes to the | oan program and no additional action by the Exxon
subsi di ari es was necessary or taken.

The NLRB's reliance on Rouse' testinony is msplaced. At one
point, Rouse testified that the Thrift Plan trustees sinply
i npl emented changes ordered by Exxon Corporation itself. At
anot her point, he testified that the trustees actively desi gned and
i npl emented the changes after receiving recommendations from
Exxon's human resources departnent. Rouse's testinony, which | ed
the ALJ to find that the trustees ordered the | oan program changes

after "an uncertain internal process," shows only that Exxon and



its subsidiaries may have played sone role in the origins of the
| oan program changes. Rouse's testinony does not support the
finding that the Exxon subsidiaries "inplenented" the changes
ordered by the trustees.

The difficulty in developing a renedial order to rescind the
pl an changes confirns the NLRB's error. The ALJ refused to order
t he Exxon subsidiaries to rescind the plan changes because it found
that they "have no powers whatsoever to 'rescind a change ordered
by the trustee(s), nor in any other manner to conpel the
‘reinstitution' of a 'benefit' wunder the Thrift Plan itself."
Rat her, the ALJ explained that "[t]o achi eve those ki nds of results
requi res action by the trustee(s), or perhaps by Exxon Corporation
itself, as the trustor wth powers to ‘'anend" the Trust
Decl aration, and powers to renove trustees and replace them if
need be, with ones wlling to effect such results.” St at ed
bluntly, the Exxon subsidiaries could not rescind the changes
because they never nmade themin the first place. The NLRB i gnored
this fundanmental fact in ordering rescission of the plan changes.
In short, we are persuaded that the Exxon subsidiaries took no
action that constitutes a unilateral change in the conditions of
enpl oynent . We enphasize that there is no contention that the
Thrift Plan trustees were acting as the Exxon subsidiaries' agent.

Cf. NLRB v. Truck Drivers Local Union No. 449, 728 F.2d 80 (2d Cr.

1984) (holding that union charged with an unfair |abor practice
resulting fromthe trustees i nplenentation of a plan anendnent was

not responsible for the acts of the trustees since the trustees



were not the union's agents); NLRB v. Driver Salesnen, Etc., 670

F.2d 855 (9th G r. 1982) (holding trust was not union's agents
where union did not "cause" trust to inplenent plan changes).

The NLRB responds that the Exxon subsidiaries' duty to bargain
arose prior tothe trustees' inplenentation of the plan anendnents.
St ated anot her way, the NLRB contends that the Exxon subsidiaries
violated 8 158(a)(5) by refusing to bargain over changes that they
did not make but that affected their enployees' conditions of
enpl oynent. W di sagree.

The NLRB' s position would mark an unprecedent ed expansi on of

NLRB v. Katz, 369 U S. 736, 743 (1962). Katz held that an enpl oyer

that unilaterally changed its enployees' conditions of enploynent
violated 8 158(a)(5); it did not hold that an enployer violates
8§ 158(a)(5) by refusing to bargain over changes nade by a separate
| egal entity over whomthe enpl oyer possesses no power. The NLRB
does not cite any authority for this proposition, and we do not
enbrace it now. |nmagine an enpl oyer who agrees to provide an on-
site cafeteria for its enployees by contracting with a food
servi ces conpany. The enployer further agrees to subsidize the
cafeteria by paying a fixed percentage of the cost of the food
purchased by its enpl oyees. However, the enployer maintains no
control over the prices charged by the food services conpany.
Under the NLRB reasoni ng, the enpl oyer would viol ate § 158(a)(5) by
refusing to bargain with the union if, during the term of the

col l ective bargai ning agreenent, the food services conpany raised



the price of the food. See Ford Mdtor Co. v. NLRB, 441 U.S. 488,

503 (1979); id. at 505 (Blacknmun, J., concurring in the result).
We hold that the record does not support the finding that the
Exxon subsidiaries unilaterally changed their enpl oyees' conditions
of enpl oynent. W& express no opinion whether the NLRB has the
authority to regulate ERI SA plan trustees. See NLRB v. Amax Coal

Co., 453 U.S. 322 (1981).* Nor do we address whether the unions
wai ved, contractually or otherw se, their right to bargain md-term
over Thrift Plan changes. These are thorny questions best |eft for

a case presenting them

L1l

Section 8(a)(1l) of the National Labor Rel ations Act nakes it
unlawful for enployers "to interfere with, restrain, or coerce
enpl oyees in the exercise of the rights guaranteed in section 157
of this title," such as the right to bargain collectively. 29
US C § 158(a)(1). The NLRB unani nously held that the Exxon
subsidiaries violated that section by threatening adverse
consequences i f the Unions pursued bargai ning over the Thrift Pl an
changes. The basis for this violation is Cenents' statenent to
the unions at the Novenber 17 neeting that their demands to bargain
about the changes would i njure the parties' bargaining relationship

and that bargaining would begin with "a bl ank sheet of paper.™

4 The NLRB did not attenpt to assert jurisdiction over the
Thrift Plan trustees here by including themin this suit.
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The Exxon subsidiaries do not dispute that O enents nmade the
statenents. Rather, the conpanies argue that Cenents' statenents
wer e not coercive when viewed in context. Specifically, they argue
that while such statenents may be coercive when made to rank-and-
file enployees in the course of a union organi zi ng canpai gn, they
are not unlawful when nade to experienced union presidents in the
context of a mature bargaining rel ationship. The NLRB responds
that distinction is unfounded and that, if anything, Cenents
statenents are nore coercive when nmade to uni on presidents rather
t han ordi nary enpl oyees.

At the outset, we reject the NLRB's claim that the sinple
statenent that bargaining wll begin with "a blank sheet," by
itself, constitutes an unlawful threat to engage in regressive
bargai ning. There are no magi cal phrases the nere incantation of
which are coercive and therefore violate § 8(a)(1). Rat her,
whet her a particular statenent is coercive "depends upon the

context in which it is uttered." TRWUnited Geenfield Dv. V.

NLRB, 637 F.2d 410, 420 (5th Cr. 1981). "Wen a close question
exists, '[t]he presence of contenporaneous threats or unfair |abor
practices is often a critical factor in determ ning whether there
is athreatening color to the enployer's remarks.'" 1d. (quoting

Coach & Equipnent Sales Corp., 228 N L.R B. 440, 441 (1977)); see

al so Shaw s Supermarkets, Inc. v. NLRB, 884 F.2d 34, 40 (1st Cr.

1989) (holding that those cases finding "bargaining fromscratch”
statenents unlawful typically involved "other serious unfair |abor

practices").
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We are persuaded that, placed in context, Cenents' statenents
do not violate 8 8(a)(1l). As our opinion today nakes clear, the
statenments were made in circunstances free fromother unfair | abor
practices. In addition, there is no evidence in the record that
Clenments' statenents were coupled with other statenents or conpany
conduct that would suggest to a reasonable audience that the
conpanies intended to elimnate benefits before bargaining. See
TRW 637 F.2d at 421. In short, denents' statenents did not
violate § 8(a)(1).

| V.
The Exxon subsidiaries did not unilaterally change the Thrift
Plan, nor did they threaten to engage in regressive bargaining if
the unions persisted in their demand for bargai ning.

PETI TI ON FOR REVI EW GRANTED; ENFORCEMENT DENI ED
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