UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-60287

GECRCE MCI NTYRE,

Pl ai ntiff-Appellant,

VERSUS

FARRELL CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Cct ober 7, 1996
Before PCOLI TZ, Chief Judge, DeMOSS, and DENNI'S, Circuit Judges.

PER CURI AM

The M ssissippi Suprene Court answered our certified question
concerning the interpretation of Mssissippi’s statute of repose.
Mss. Cobe ANN. 8§ 15-1-41 (1972). Because the M ssissippi Suprene
Court’s answer tells us that the statute of repose does not apply
inthis products liability action, we reverse the district court’s
grant of summary judgnent in favor of the manufacturer and renmand

this case for trial.



BACKGROUND

Ceorge McIntyre appeals fromsummary judgnent granted i n favor
of the defendant, Farrel Corporation.! This products liability
action is governed solely by Mssissippi law. MlIntyre chall enges
the district court's sunmary j udgnent determ nation that his clains
are barred by Mssissippi's statute of repose because the
industrial machine responsible for injury was a pernmanent
"I nprovenent to real property.” Mss. CobE ANN. 8§ 15-1-41 (1972).
Because the disposition of this case involved unsettled issues of
M ssissippi |aw, we certified questions regarding the applicability
of § 15-1-41 to the M ssissippi Suprene Court.

The parties submtted the follow ng agreed statenent of facts
relevant to this dispute.

1. The plaintiff-appellant, George McIntyre, was injured on
January 27, 1993, when he caught his left hand between two in-
running rolls of a four-roll L-calender, in the course of his
enpl oynent at the Fidelity Tire Manufacturing Conpany plant in
Nat chez, M ssi ssippi.

2. A "calender" is defined by the 1949 edition of the
Anerican Standard Safety Code for MI|ls and Cal enders i n the Rubber
I ndustry as "a nmachi ne equi pped with two or nore heavy internally
heated or cooled rolls revolving in opposite directions and used
for continuously sheeting or plying up rubber conpounds and for

frictioning or coating fabric with rubber conpounds.” The origi ha

! The face of the record designates the defendant as the
"Farrell Corporation."” The correct spelling is the "Farrel
Cor poration.™



versi on of that Code had been adopted by the Anmerican Engi neering
Standards Conmttee in 1927. See Safety Code for Rubber MIIs and
Cal enders, ASA B28a-1927. Cal enders cone in many sizes and
configurations. Al t hough such machines are used for various
pur poses, they are widely used in the tire manufacturing industry
to make the various plies that go into the construction of a tire.

3. Farrel's predecessors were pioneers inthe devel opnent of
cal enders, manufacturing them for use in both the rubber and
pl astics manufacturing industries. Farrel engi neer John
Hinchcliffetestifiedthat Farrel cal enders were not nmass- produced,
but rather were customdesigned and nmanufactured for each
i ndi vi dual purchaser. According to Hi nchcliffe, there were no
standard nodels of Farrel calenders; rather, separate engineering
drawi ngs were nmade for each nmachi ne.

4. The subject calender was manufactured by Farrel-
Bi rm ngham 1Inc.,2 and sold to the original owner and operator of
t he Nat chez plant, Arnstrong Tire and Rubber Conpany, in 1938. The
calender was installed and put into use when the Natchez plant
opened in 1939.

5. The cal ender weighs in excess of 100 tons. It was fully

assenbled at Farrel-Birm nghanm s Ansonia, Connecticut, facility

2 Farrel -Birm ngham Inc. was subsequently acquired by Enmhart
| ndustries, Inc. ("Enmhart"), becomng the Farrel Division of that
cor porati on. Emhart is defending this action against Farrel
Corporation pursuant to the terns of the 1986 purchase and sale
agreenent under which Farrel Corporation acquired the assets of the
Farrel Division. Enmhart retained all liabilities arising out of
the sale and manufacture of Farrel products prior to the 1986
cl osi ng date.



before being disassenbl ed, shipped in pieces by freight car and
installed at the Natchez plant.

6. The <calender has its own separate foundation, an
engi neering drawi ng for which was provided by Farrel -Bi rmi ngham at
the time of sale. Simlar separate foundations are required for
mlls and other types of dynam c, heavily-I|oaded equipnent, to
i sol ate each such nmachine's vibrations fromthose of other plant
oper ati ons. The foundation prescribed by the drawing for the
subj ect cal ender is seven feet, five inches in depth and incl udes
pits underneath the machine to all ow for nmai ntenance and cl eani ng.
The cal ender is secured to its foundation by bolts rangi ng fromone
and one-half to two and one-quarter inches in dianmeter and from
five feet, seven inches to six and one-half feet in length. The
bolts were run through netal plates and nuts which were buried in
t he foundation, and the nachine was then | evel ed by grouting. The
cal ender has remained so affixed to its foundation in the sane
| ocation at the Natchez plant since its original installation in
1939.

7. The calender is located in the mll room of the plant,
wher e rubber conponents are m xed, m |l ed, cal endered and extruded
before being delivered to the tire assenbly area. It is one of a
| ong series of machines used in the tire manufacturing process at
the plant. The machine was originally used as a fabric cal ender,
producing a rubberized sheet of cord used in bias ply tire
construction. The plant's manufacturing process was restructured

in 1963, with the subject machi ne being converted to usage as a gum



cal ender, producing two sheets of rubber which are |am nated
t oget her downstreamfromthe machine. Rubber is mlled into strips
and then transported by a conveyor which drops the rubber onto the
calender. After being | am nated, the cal endered strips of rubber
are noved by conveyor downstream to be cool ed and wound up for
delivery to the assenbly area. Since 1963, the products of the
cal ender have been inner liners used in tubeless tires and gum
strips which reinforce conponent junctions in both bias ply and
radial tires.

8. Condere Corporation, doing business as Fidelity Tire
Manuf act uri ng Conpany, acquired the Natchez plant fromArnstrong i n
1987. When Condere purchased the plant, it took a warranty deed to
the real property, and a separate bill of sale for the "equipnent”
and "fixed assets" |ocated at the facility which, according to the
affidavit of Scott Kern, vice-president and secretary of Condere,
woul d have incl uded the subject calender. Thereafter, in order to
facilitate an industrial revenue bond issue, Condere conveyed the
property to the Cty of Natchez, which then leased it back to
Condere. According to Kern, the conveyances to the City of Natchez
were nmade as were those fromArnstrong to Condere, with a separate
warranty deed and bill of sale. A single | ease agreenent between
the Gty of Natchez and Condere covers the site, the building and
the | eased equi pnent. The subject cal ender appears on the |ist of
| eased equi pnment, and is said to include "associ ated feed conveyors

associ at ed reduction gears and notors, overhead hoi st system

with nmonorail and hoist (and) fabric feed section.™



9. Wi | e the subject L-cal ender has never been noved since
itsoriginal installationin 1939, sim |l ar machi nery has been noved
fromplant to plant by Condere and other tire manufacturers. In
1974, Arnmstrong noved a three-roll cal ender fromthe Natchez pl ant
to a new facility in Tennessee. Arnmstrong |ater purchased and
installed a four-roll Z-calender in the Natchez plant. Jerry
Beach, Fidelity's plant engineer, testified by deposition that the
L-cal ender could be renoved wthout naterial danmage to the
structure of the plant. Kern's affidavit asserts that there is a

mar ket for used calenders in the industry.

DI SCUSSI ON
We previously determned that the resolution of this appeal

requi red determ nation of inportant questions of M ssissippi |aw,
for which there were no clear controlling precedents in the
deci sions of the M ssissippi Suprene Court. Mlintyre v. Farrel
Corp., No. 95-60287 (5th Cr. Feb. 21, 1996). We therefore
certified the follow ng questions of law to the Suprene Court of
M ssi ssippi for instructions:

1. s a | arge piece of industrial nmachinery, such

as the Farrel 4-roll calender, used in a factory

setting and sem - permanent |y install ed an

"inprovenent to real property" for purposes of 8§

15-1-417

2. I s an ori gi nal equi pnment manufacturer, such as

Farrel - Bi rm ngham I nc. and its corporate

successors, that designs, manufactures, and ships a

conpl eted piece of industrial nmachinery an entity

that perforns or furnishes the "design, planning,
supervi sion of construction, or construction"” of an
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i nprovenent to real property for purpose of § 15-1-41?

The M ssissippi Suprene Court answered the first question
stating that “a ‘large piece of industrial machinery’ my
constitute an ‘i nprovenent to real property’ under M ssissippi case
| aw, subject to a mmjor caveat expressed in the answer to the
second certified question.” Mlntyre v. Farrell Corp., 1996 W
529544, *3 (M ss. Sept. 19, 1996)(enphasis in original). The
M ssi ssippi Suprene Court then made clear that the controlling

issue inthis case was the second certified question and held that:

[ Al n original equipnent manufacturer that designs,
manuf actures, and ships a conpleted piece of
i ndustrial machinery is not an entity that perforns
or furnishes the “design, planning, supervision of
construction, or construction” of an i nprovenent to
real property for purposes of 8§ 15-1-41.
Mclntyre, 1996 WL 529544, *10.
Appl ying the answer to the second certified question to the
agreed facts of this case, we hold that Farrel is not entitled to

the benefits of § 15-1-41.

CONCLUSI ON
Because Farrel is not an entity entitled to protection under
§ 15-1-41, the district court erred in granting sunmmary judgnent.
Therefore, the judgnent of the district court is REVERSED and the
case REMANDED for trial
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