United States Court of Appeals,
Fifth Grcuit.
No. 95-60273.
NATI ONAL LABCOR RELATI ONS BOARD, Petiti oner
V.
CJC Hol dings, Inc., Respondent.
Cct. 16, 1996.

On Application for Enforcenent of an Order of the National Labor
Rel ati ons Board.

Bef ore REYNALDO G GARZA, DEMOSS and PARKER, Circuit Judges.

PER CURI AM

The National Labor Relations Board ("NLRB" or "the Board")
filed an Application for Enforcenent of its Decenber 16, 1994 order
requiring Petitioner, CJC Holdings, Inc. ("CJC') to provide the
Union a seniority list and to bargain with the Union in good faith
pursuant to the terns of the collective bargaining contract. CIC
contends that the NLRB' s order is not supported by either the | aw
or the evidence in the record as a whole and asks this Court to
deny enforcenent. After reviewng the record and the applicable
law, we conclude that the petition for enforcenent should be
gr ant ed.

| . FACTS

CJC manufactures jewelry in Austin, Texas. The conpany has

recogni zed Local 1751, United Brotherhood of Carpenters and Joi ners

of Anmerica, AFL-CIO (the "Union"). The nobst recent contract



between CJC and the Union was a five-year contract running from
June 7, 1989 to June 6, 1994.

The contract permtted the Union to request a seniority |ist
fromthe conpany every three nonths to find out about new enpl oyees
and to update its records. By letter dated March 5, 1992, the
uni on president requested fromthe conpany a seniority list of al
enpl oyees, including their addresses, dates of hire, pay rates, and
social security nunbers. One reason for the Union's request for
enpl oyees' addresses was that over 60 copies of its February 1992
newsl etter had been returned by the post office because of
i ncorrect addresses. The conpany refused to provide enployee's
addresses, stating only that it was not obligated to do so.

The contract also provided for a renegotiation of wages for
the final two years of the contract:

The wage rates to be paid fromthe first work day of the
first pay period in June 1992 to June 6, 1994 ... are subject
to negotiation if either party gives witten notice ... at
| east sixty (60) days prior to the third anniversary (June 7,
1992), of the effective date of the Agreenent. If no
agreenent is nmade, or if inpasse occurs, all terns of this
Agreenent shall remai n unchanged.

On April 1, 1992, the Union business representative gave notice
that the Union wished to exercise its option to reopen negoti ation
of wages under this provision. The conpany agreed to neet for this
pur pose, and the parties did so on June 1, 1992.

On June 11, 1992, CIC refused to negotiate further, claimng
that the contract provision on md-termwage negotiations required

agreenent on or before June 7, 1992 to avoid continuation of the

2



exi sting wage rates.
1. PROCEEDI NGS AND DI SPOSI TI ON BELOW

In April and July 1992, the Union filed charges regarding the
di sputes di scussed above. The Regional Director of the NLRB i ssued
a consolidated conplaint, and the nmatter was tried before an
admnistrative |law judge ("ALJ") of the NLRB. On Sept enber 23,
1993, the ALJ ruled that CJC had unlawful |y refused to conply with
the Union's March 1992 request for enployees' addresses, and
unlawful Iy refused to bargain with the Uni on regardi ng wages after
June 7, 1992. The ALJ ordered CJC to provide the Union the
seniority list requested, to bargain in good faith concerning the
mdterm wage increase and to post a notice to the enployees
concerning the ALJ's rulings.

On Decenber 16, 1994, the Board affirmed the ALJ's decision
and adopted the ALJ's proposed order. CJICdid not seek review, and
clains to have conplied with the Board's order. On May 8, 1995,
the Board filed its Application for Enforcenment with this Court.
In response, CJC challenged the Board's application for
enforcement, as well as the basis for the Board's deci sion.

[11. ANALYSI S
1. Has the Order becone noot?

CJC contends that the passage of tinme and its conpliance with
the Board's Order have rendered the Order pointless and obsol ete.
Therefore, CIC contends, enforcenent of the order cannot be said to
effectuate the policies of the National Labor Relations Act, and
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the application for enforcenent should be denied. This contention
is meritless.

In NNL.RB. v. Mxia Textile MIIls, Inc., 339 U S 563, 567-
68, 70 S.Ct. 826, 828-29, 94 L.Ed. 1067 (1950), the Supreme Court
obser ved:

W think it plain from the cases that the enployer's
conpliance with an order of the Board does not render the
cause noot, depriving the Board of its opportunity to secure
enforcenent from an appropriate court.... A Board order
I nposes a continuing obligation; and the Board is entitled to
have the resunption of the unfair | abor practice barred by an
enf orcenment decree.

The Court reaffirmed this viewin N L. RB. v. Raytheon Co., 398
UsS 25, 90 S.C. 1547, 26 L.Ed.2d 21 (1970). Fol | owi ng Mexi a
Textile, this Court has observed that "The Board has discretion in
asking the courts to enforce its orders. It is not conpelled by
statute to seek enforcement. Wthin a reasonable discretion, the
Board is entitled to judicial enforcenent of its orders even in
cases where the offending parties have already conplied with the
orders." NL.RB. v. The Geat Atlantic & Pacific Tea Conpany,
Inc., 407 F.2d 387, 388 (5th G r.1969).

Al though in Raytheon, the Supreme Court noted that an
enforcenent proceeding could becone noot if a party establishes
that there is no reasonable expectation that the wong wll be
repeated, the Court rejected application of that exception to the

general rule, stating:

[T]his is not such a case. Nothing in the record here shows
that the specific acts conpl ai ned of have not been repeated or
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gives any assurance that they wll not be repeated in the
future.

398 U.S. at 27-28, 90 S. . at 1549.

In the present case, there is no evidence that the unfair
| abor practices conplained of will not be repeated in the future.
| ndeed, al though CIC contends that it has conplied with the Board's
order, a subsequent NLRB deci sion indicates that CIJC s rel ationship
with the Union continues to be tainted by bad faith. CJC Hol di ngs,
Inc. and United Brotherhood of Carpenters & Joiners of Anmerica,
Local 1751, Case 16-CA-16778-2 (Aug.1995), nodified and aff'd, 320
NLRB No. 122, 1996 W. 142553 (1996). In addition, the Board's
review period in this case was a reasonable 14 nonths. Although
CJC asserts that enforcement of the Board's order would not
ef fectuate any policies of the Act, it falls short of denonstrating
this contention.

2. Duty to provide enpl oyee addresses.

CJC contends that its refusal to provide the Union with a |i st
of enployees' addresses could not violate the NLRA because the
Union did not need the addresses for a purpose relevant to the
Uni on's proper performance of its duties.

Under the section 8(a)(5) duty to bargain, an enpl oyer has a
duty "to provide information that is needed by the bargaining
representative for the proper performance of its duties.” N L.R B.
v. Leonard B. Hebert, Jr. & Co., Inc., 696 F.2d 1120, 1124 (5th

Cir.1983) (quoting NNL.R B. v. Acne Industrial Co., 385 U S. 432,
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435-36, 87 S.Ct. 565, 568, 17 L.Ed.2d 495 (1967)). "An enployer's
refusal to furnish information relevant to a union's negotiation or
adm ni stration of a collective bargai ni ng agreenent nmay constitute
a breach of the enployer's duty to bargain in good faith...." Id.
This Court el abor at ed:

the key inquiry is whether the i nformati on sought by the Union
is relevant to its duties. The Suprene Court has adopted a
i beral, discovery-type standard by which relevancy of
requested information is to be judged. Information intrinsic
to the enpl oyer-union relationship, such as that pertainingto
wages and ot her fi nanci al benefits, IS consi der ed
presunptively relevant, with the enpl oyer havi ng t he burden of
show ng irrel evance. Where, however, a union seeks
information not ordinarily pertinent to its perfornmance as
bargai ni ng representative, but all eged to have becone rel evant
due to particul ar circunstances, no presunption exists and the
union has the initial burden of establishing rel evancy before
t he enpl oyer nust conply.

ld. (internal citations omtted).

The Fifth Corcuit has not expressly held that enployee
addresses are presunptively relevant. However, the Second Circuit
has observed that this kind of information

has an even nore fundanental relevance than that considered
presunptively relevant.... [Dlata without which a union
cannot even communi cate with enpl oyees whomit represents is,
by its very nature, fundanental to the entire expanse of a
union's relationship with the enployees. In this instance it
is urgent so that the exclusive bargai ning representative of
t he enpl oyees may performits broad range of statutory duties
in a truly representative fashion and in harnony with the
enpl oyees' desires and interests. Because this informationis
therefore so basically related to the proper performance of
the union's statutory duties, we believe any special show ng
of specific relevance woul d be superfl uous.

Prudential Ins. Co. of Anerica v. NL.RB., 412 F.2d 77, 84 (2d

Gir.1969).



CJC concedes that enployee addresses are presunptively
relevant, but argues that they should be allowed to rebut the
presunption with evidence that the Union failed to give any reason
for seeking enployee addresses, and that the Union was able to
comuni cate with enployees through neetings, bulletin boards,
distribution of flyers, and through its steward system Thi s
argunent fails as the record indicates that the Union needed the
enpl oyee addresses to update its newsletter mailing |ist.

CJC al so argues that the NLRB denied its due process rights
by refusing to consider evidence that the Union's request was for
the purpose of soliciting enployees to join a |legal action under
the Fair Labor Standards Act. The ALJ and the Board refused to
consider this evidence because they considered it irrelevant. In
hi s deci sion, the ALJ opi ned that the Union's desire to comruni cate
wi th enpl oyees regarding possible problens wth a Departnent of
Labor-approved settlenent of F.L.S.A clains was conpletely
appropriate and did not denonstrate bad faith as CJC contends. CJC
does not <cite any authority that would support a contrary
conclusion. In asimlar context, this Court has held that "[t]he
fact that the information mght be helpful to the Union in an
organi zati onal canpaign does not render it irrelevant for the
purposes requested or otherwi se excuse its nonproduction...."

Leonard B. Hebert, 696 F.2d at 1126. The possibility that a union

may use relevant information for a purpose the enployer finds



objectionable is no justification for withholding it.
3. Md-term wage negotiation.

CJC contends that the Board's interpretation of the md-term
wage negotiation clause was in error, and that CJC was not required
to negotiate regarding wages after June 7, 1992. Therefore, CIC
argues, its refusal to negotiate after that date could not be an
unfair |abor practice. No reasonable interpretation of the
m d-term wage negoti ation clause supports this contention.

As the ALJ noted, the contract all owed for the negotiation of
new wage rates for the last two years of the contract, if either
party gave witten notice at |east 60 days prior to June 7, 1992.

That | anguage only sets a deadline by which the notice nust be

given. It sinply allows the parties adequate notice for the

purpose of beginning mdterm negotiations. The second
sentence, referring to what wll happen in the event no
agreenent i s reached, does not say that the agreenent nust be
finalized by June 7. It only says that if an agreenent is not
reached or an inpasse results, the wages will remain as they
stood on that anniversary. Nothing prevents the parties from
bargai ning after June 7 and not hing prohibits the parties from
reachi ng agreenent on new wage rates...

The ALJ was correct, and CIC does not explain howthis clause could

be read to support its contention.

On appeal, CIC attenpts to recharacterize its actions as
merely standing firmonits initial proposal. However, it is clear
that CJC did not declare an inpasse. It is also clear that CIC
relied onits erroneous interpretation of the contract provisionin

refusing to neet with the Union again after June 7.

CJC conplains that the ALJ's refusal to consider



extra-contractual evidence regarding the neaning of the contract
| anguage was a violation of its due process rights. The ALJ gave
CJC the opportunity to denonstrate an anbiguity in the neaning of
t he | anguage. Correctly finding that there was no anbiguity,
patent or latent, the ALJ prohibited CIC fromoffering evidence to
alter or vary the terns of the integrated witten contract term
| V. CONCLUSI ON

For the foregoing reasons we grant the application for

enforcenment of the Board's order.

ENFORCED.



