IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60251

JAMES H CLARK; BARBARA BROVW,
Pl aintiffs-Appellants,

ver sus

CALHOUN COUNTY, M SSI SSI PPI ;
CALHOUN COUNTY DEMOCRATI C EXECUTI VE COW TTEE,
By and Through its Chairperson, J. R Denton;
CALHOUN COUNTY REPUBLI CAN EXECUTI VE COW TTEE,
By and Through its Chairperson, Henry Bail ey,
CALHOUN COUNTY ELECTI ON COVM SSI ONS,
By and Through its Chairperson, R W Bounds,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

July 9, 1996
Bef ore LAY', HI GE@ NBOTHAM and STEWART, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This case cones before us for the second tine, raising the
question whether the plaintiffs have proven, under the totality of
the circunstances, that Cal houn County, M ssissippi's districting
pl an for county officials violates Section 2 of the Voting Rights
Act of 1965, 42 U.S.C. 8 1973(a). The district court held that the

plan did not violate the Act. We di sagree. W reverse the

Circuit Judge of the Eighth Circuit, sitting by
desi gnati on.



judgnment of the district court and render judgnent for the
plaintiffs.
| .
The basic facts of this case are fully described in our
decision rendered the first tine this case was before us. See

Cark v. Calhoun County, Mssissippi, 21 F.3d 92 (5th Cr. 1994).

To briefly sunmari ze those facts: The plaintiffs, James O ark and
Bar bara Brown, are bl ack residents and regi stered voters i n Cal houn
County, M ssissippi. The county's districting plan divides the
county into five districts, each of which elects one county
supervi sor, one board of education nenber, and one election
conmi Ssi oner.

Foll ow ng the rel ease of the 1990 census, the County Board of
Supervi sors hired Three Ri vers Devel opnent and Pl anning District of
Pontotoc, M ssissippi to develop a redistricting plan for the
county. The Board al so appointed a biracial commttee nade up of
one black resident and one white resident from each election
district to supervise Three Rivers' work. Three Ri vers devel oped
two redistricting plans, one of which the Board of Supervisors
tentatively adopted. The biracial conmttee approved the plan, and
the Board formally adopted the plan after a public hearing.
Pursuant to 8 5 of the Voting Rights Act, the Departnent of Justice
subsequent|ly precleared the proposed redistricting plan.

According to the 1990 census, bl ack residents conprise 23% of
the county's voting age population and 27% of its popul ation

overall. Under the plan adopted by the Board of Supervisors, the



bl ack population is divided roughly equally anong the five
districts, ranging froma | ow of 19% of the population in District
3 to a high of 42%in District 4.

The plaintiffs sued the County, the Cal houn County Denocratic
Executive Commttee, the Calhoun County Republican Executive
Committee, and the Calhoun County Election Conm ssion. The
plaintiffs alleged that the County's redistricting plan violated
8§ 2 of the Voting R ghts Act, as well as the Fourteenth and
Fifteenth Anendnents to the U S. Constitution. The plaintiffs
sought damages, declaratory, and injunctive relief, along wth
attorneys' fees.

After a bench trial, the district court granted judgnent to
the County, concluding that the plaintiffs had failed to prove that
a geographically conpact black majority district could be created.
In addition, the court concluded that wunder the totality of
circunstances, the plaintiffs had failed to prove a 8 2 viol ation.
The district <court's witten opinion did not address the
plaintiff's constitutional clains, but the plaintiffs did not
appeal the dism ssal of those causes of action. W vacated the
district court's judgnent and remanded for further proceedi ngs on

the plaintiff's statutory claim See dark v. Calhoun County, 21

F.3d 92 (5th Gir. 1994).

On remand, the parties subm tted additional evidence regarding
the feasibility of drawing a geographically conpact najority-
mnority district and the exi stence of racially-polarized votingin

the county. After review ng the evidence, the district court found



that a geographically conpact black majority district could be
created and that racially polarized voting existed in the county.
Noting that the plaintiffs had satisfied the three preconditions
from Thornburg v. Gngles, 478 US. 30 (1986), the court

reconsidered its findings regarding the totality of the
ci rcunstances. W thout el aboration, the court determned that its
earlier findings were not erroneous and concluded that "when al

the circunstances are considered, 'plaintiffs have not shown that
as a result of the adopted supervisory plan, they do not have equal
opportunity to participate in the political process and to el ect

candi dates of their choice. The plaintiffs appeal the district
court's judgnent.
1.
Section 2 of the 1965 Voting Rights Act prohibits any voting
practice or procedure that "results in a denial or abridgnment of
the right of any citizen of the United States to vote on account of

race or color." 42 U S.C. 8§ 1973(a). Thornburg v. G ngles, 478

UsS 30, 49-51 (1986), set forth three preconditions to
establishing a 8 2 violation: The plaintiff nust denonstrate that
1) the mnority group is sufficiently |arge and geographically
conpact to constitute a majority in a single-nmenber district; 2)
the mnority group is politically cohesive; and 3) the white
majority votes sufficiently as a bloc to enable it wusually to
defeat the mnority's preferred candidate. |d. at 50-51; Concerned

Ctizens for Equality v. MDonald, 63 F.3d 413, 416 (5th Cr.

1995) . These preconditions apply to challenges to both single-



menber and mul ti-nmenber districting schenes. Gowe v. Emson, 113

S.C. 1075, 1084 (1993) (applying Gngles to single-nenber
districts).
The three Gngles preconditions are necessary but not

sufficient to prove vote dilution. Johnson v. DeGandy, 114 S. C

2647, 2657 (1994). If those preconditions are established, the
plaintiffs mnust further prove that "under the 'totality of
circunstances,' they do not possess the sane opportunities to
participate in the political process and el ect representatives of

their choice enjoyed by other voters." League of United Latin

Anerican Gtizens v. Cenents, 999 F.2d 831, 849 (5th Cr. 1993)

(en banc), cert. denied, 114 S. . 878 (1994); see 42 U S C

8§ 1973(Db). Al though wunlawful vote dilution "may be readily
i magi ned and unsurprising" where the three G ngles preconditions
exist, that conclusion "nust still be addressed explicitly, and
W t hout isol ating any ot her arguably rel evant facts fromthe act of
judgnent." Johnson, 114 S. Ct. at 2657.

We have previously explained that "courts are guided in this
[totality-of-circunstances] inquiry by the so-called Zi mer factors
listed in the Senate Report" acconpanying the 1982 Anendnents to
the Voting Ri ghts Act. LULAC, 999 F.2d at 849. Those factors
i ncl ude:

[ T]he history of voting-related discrimnation in the

State or political subdivision; the extent to which

voting in the elections of the States or political

subdivision is racially polarized; the extent to which

the State or political subdivision has used voting

practices or procedures that tend to enhance the

opportunity for discrimnation against the mnority
group, such as wunusually large election districts,
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majority vote requirenents, and prohibitions against

bul l et voting; the exclusion of nmenbers of the mnority

group from candi date slating processes; the extent to

which mnority group nenbers bear the effects of past

discrimnation in areas such as education, enploynent,

and health, which hinder their ability to participate

effectively in the political process; the use of overt or

subtle racial appeals in political canpaigns; and the

extent to which nenbers of the mnority group have been

el ected to public office in the jurisdiction.
G ngles, 478 U.S. at 44-45. In addition, "evidence denonstrating
that el ected officials are unresponsive to the particul ari zed needs
of the nenbers of the mnority group and that the policy underlying
the State's or the political subdivision's use of the contested
practice or structure is tenuous may have probative value." [d. at
45.

Noting that the district court found on remand that the three
G ngles preconditions were satisfied, the plaintiffs challenge the
district court's conclusion that, under the totality of the
circunstances, the plaintiffs failed to prove a 8 2 violation. The
plaintiffs refer to our statenent in Cark that "'it will be only

the very unusual case in which the plaintiffs can establish the

exi stence of the three G ngles factors but still have failed to
establish a violation of 8 2 under the totality of circunstances.'"

21 F.3d at 97 (quoting Jenkins v. Red day Consol. Sch. Dist. Bd.

of Educ., 4 F.3d 1103, 1135 (3d G r. 1993)) (enphasis added); see
al so NAACP v. City of N agara Falls, New York, 65 F.3d 1002, 1019

n.21 (2d Gr. 1995).

W initially note that our reviewis hanpered by the district
court's curt di scussion regarding the totality of t he
circunstances. |In our previous opinion, we instructed the district
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court on remand to "reconsider its findings with respect to the
totality of circunstances." 21 F.3d at 97. W further instructed
the district court that in cases where the three Gngles
preconditions have been established, it "'nust explain wth
particularity why it has concluded, under the particular facts of
that case, that an el ectoral systemthat routinely results in white
voters voting as a bloc to defeat the candidate of choice of a
politically cohesive mnority group is not violative of 8 2 of the
Voting Rights Act.'" 21 F.3d at 97 (quoting Jenkins, 4 F.3d at
1135). Despite these instructions, the district court readopted
its earlier findings wthout elaboration and sunmarily concl uded
that the existence of racially polarized voting in the county was
not sufficient totip the balance in favor of the plaintiffs. This
di scussion is far from the particularized explanation that we
expect ed. Normally, we would remand this case for further
consi derati on. However, we need not do so where the record

establ i shes unl awful vote dilution. Harvell v. Blytheville School

Dist. #5, 71 F.3d 1382, 1390 (8th G r. 1995) (en banc), cert.
denied, = S . C. _ (1996). W are persuaded that the district
court's findings fromits first opinion regarding the totality of
t he circunstances, which the court readopted on remand, support the
concl usi on that Cal houn County's redistricting schene violates § 2
of the Voting Rights Act. W do not suggest that the totality of
the circunstances is an enpty formalism or that clearing the
G ngles hurdles preordains liability. To the contrary, this fina

i nquiry can be powerful indeed. At the sane tine, it is nore than



an intuitive call of the trial judge; the trial court nust anchor
its judgnment in evidence.
A

Inits first opinion, the district court found that racially
polarized voting existed in Calhoun County, but the court
di scounted its inportance due to the success of black candi dates
seeking election to several nunicipal and county offices. The
court noted that black residents had been elected to the board of
aldernen in two predomnately white nunicipalities in the county
and that one black resident, who ran unopposed, had been el ected
el ection conm ssioner in one of the predomnately white districts.

On appeal, we concluded that the black electoral successes
cited by the district court had "limted relevance." 21 F.3d at
96. Citing G ngles, we explained that "the el ection of sone bl ack
candi dat es does not negate a § 2 claimand does not establish that
pol ari zed voti ng does not exist,"” particularly when the electionis
unopposed. 1d. W further explained that exogenous el ections--
those not involving the particular office at issue--are |ess
probative than el ections involving the specific office that is the
subject of the litigation. 1d. at 97. W instructed the district
court on remand to "accord greater weight to the virtual absence of
bl ack el ectoral success in county-wi de elections as opposed to
their limted electoral success in nunicipal elections.” 1d.

On remand, the district court reaffirmed its finding of
racially polarized voting but construed our instruction as an

"invitationto find a section 2 violation sinply because plaintiffs



have prevailed on the G ngles factors.” Correctly noting that the
Suprene Court in Johnson had expressly rejected that reading of
8§ 2, the district court declined our "invitation."

As we made cl ear prior to Johnson, the existence of the three
G ngles preconditions is necessary but not sufficient to prove a
8 2 violation. See LULAC, 999 F.2d at 849. However, the existence
of racially polarized voting and the extent to which mnorities are
elected to public office remain the two nost inportant factors

considered in the totality-of-circunstances inquiry. See G ngles,

478 U. S. at 48 n.15; Westweqgo Citizens for Better Governnent V.

Gty of Westwego, 946 F.2d 1109, 1122 (5th Gr. 1991) (Westwego

L.

In this case, the district court's finding that racially

pol ari zed voting exists is beyond question. In addition to the
"uncontradi cted" statistical evidence fromthe original trial, Dr.
Richard Engstrom a Professor of Political Science at the
University of New Ol eans, anal yzed four, nultiracial elections in
Cal houn County. Usi ng both regression and honobgenous precinct
anal ysis, Dr. Engstrom concluded that a "consistent relationship"
exi sted between a voter's race and his voting preference in the
four exogenous el ections. For exanple, in the 1991 Denocratic
primary for Constable, the black candidate received an esti mted
71. 6% of the black vote but only 7.8%of the white vote. Although
statistical evidence is not conclusive, see dark, 21 F.3d at 96,
the record here supports no other conclusion but that racially

pol ari zed voting exists in Calhoun County. | ndeed, the County



of fers no other explanation of the divergent voting patterns. See

Uo v. Gty of Holyoke, 72 F.3d 973, 983 (1st Cr. 1995).

Mor eover, the record denonstrates that bl ack citizen have been
unsuccessful in seeking public office. The County enphasizes that
black residents have been elected as aldernen in several
muni cipalities and, in one case, as an el ection comm ssioner. W
previously addressed the probative value of these electoral
successes and noted their "limted relevance." 21 F.3d at 96.
Even so, "the election of a few mnority candi dates does not
necessarily foreclose the possibility of dilution of the black
vote." S. Rep. No. 417, 97th Cong., 2d Sess. 29 n. 115 (1982)
(internal quotation omtted), reprinted in 1982 U S.C C A N 177,

207 n. 115; see also G nales, 478 U.S. at 76; City of Ni agara Falls,

65 F.3d at 1009; Harvell, 71 F.3d at 1390. |ndeed, these isol ated
victories, one of which occurred in arace with no opponent, do not
mtigate the force of the district court's finding that "[i]n this
century, no bl ack candi date has been elected in Cal houn County as
supervi sor, justice court judge, constable, sheriff, circuit clerk,
chancery clerk, tax assessor, superintendent of education, school
board nenber, coroner, county attorney, state senator, or state
representative.” Moreover, there is no suggestion that this
striking lack of electoral success is due to | ow voter turnout or

bl ack support for non-mnority candidates. Cf. Alonzo v. Cty of

Corpus Christi, 68 F.3d 944, 947 (5th Gr. 1995) (per curiam

The County responds that few black residents have run for

county office. As an initial matter, we note that the County
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overstates the political reality. The district court found inits
first opinion that "since 1980 bl acks have sought the positions of
justice court judge, constable, sheriff, and school board nenber."
More i mportantly, however, this argunent begs the ultimate question
whet her bl acks "possess the sane opportunities to participate in
the political process and elect representatives of their choice
enjoyed by other voters." That few or no black citizens have
sought public office in the challenged el ectoral system does not

preclude a claimof vote dilution. Wstwego GCtizens For Better

Governnent v. Gty of Westwego, 872 F.2d 1201, 1208 n.9 (5th Cr

1989) (Westwego |I). "To hold otherwi se would allow voting rights

cases to be defeated at the outset by the very barriers to
political participation that Congress has sought to renove." 1d.

In short, the presence of racially polarized voting and the
virtually conplete absence of black elected officials in county
of fices provides striking evidence of vote dilution in Cal houn
County.

B

The Senate Report includes as one factor "the extent to which
the State or political subdivision has used voting practices or
procedures that tend to enhance the opportunity for discrimnation
against the mnority group, such as wunusually large election
districts, majority vote requirenents, and prohibitions against
bullet voting." Inits original opinion, the district court found
t hat Cal houn County did not enploy large election districts or an

anti-single shot provision. The court found, however, that state

11



law requires that elections be conducted by nmajority vote. See
M ss. Code Ann. 8§ 23-15-305. Al though the district court noted
that abolishing the majority vote requirenent mght increase the
possibility of electoral success for black candi dates, it concl uded
t hat the mjority vote requirenent was  not “i nherently
di scrimnatory."

We agree with the plaintiffs that the district court m sjudged
the weight to be accorded this finding. First, even if the
majority vote requirenent is not "inherently discrimnatory,"”
Congress has included it as one factor to consider as part of the
totality-of-circunstances inquiry. W are not free to second-guess

Congress' judgnent regarding its inportance. See Wstwego |, 872

F.2d at 1212.
Second, wunder <certain circunstances, the nmmjority vote
requi renent "can operate to the detrinent of mnority voters" and

negate their political strength. Wstwego Ill, 946 F.2d at 1113

n.4. Were nore than two candidates run for a particular office,
the majority vote requirenent ensures that no candi date supported
by only a mnority, racial or otherwi se, of the populace wl

succeed. In the presence of racially polarized voting, the
majority vote requirenment permts a white majority that scattered
its votes anong several white candidates in a election to
consolidate its support behind the remaining white candidate in the
run-off el ection, thereby defeating the mnority-supported

candi date. See Major v. Treen, 574 F. Supp. 325, 351 n.32 (E.D. La.

1983) (three judge panel); see also Zimmer v. MKeithen, 485 F.2d
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1297, 1306 (5th Gr. 1973) (en banc) (noting that majority vote
requi renent tends "to subnerge a political or racial mnority"),

aff'd sub nom East Carroll Parish Sch. Bd. v. Marshall, 424 U. S.

636 (1976) (per curiam

This effect is nore than a nere theoretical possibility, at
| east in Cal houn County. The record here discloses that on at
| east one occasion, the majority vote requirenent operated to the
detrinment of black voters in Calhoun County by preventing the
nom nation of a black citizen as the Denocratic candidate for
constable in Cal houn County. In the first primary, the black
candi date, Tommy Pittman, finished first anong all candi dates, the
rest of whomwere white. Pittrman did not receive a mgjority of the
votes cast, however. In the run-off, Pittman |ost.

C.

Two factors fromthe Senate Report focus on the effect of past
discrimnation on the plaintiffs' ability to participate in the
political process: 1) the history of voting-rel ated discrimnation
in the State or political subdivision, and 2) the extent to which
mnority group nmenbers bear the effects of past discrimnation in
areas such as education, enploynent, and health, which hinder their
ability to participate effectively in the political process.
G ngles, 478 U. S at 44-45. In its pre-remand opinion, the
district court found that "in the past blacks were prevented from
exercising their right to vote by intentionally discrimnatory
mechani snms. " Nevertheless, the court found this factor to be of

"l'tmted inportance" because "past history cannot be forever
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faulted for failures at the election box." The district court
explained that at sonme point past discrimnation nust take on
"di m ni shed inportance.” In addition, the district court found
that "the socio-economc status of blacks is significantly | ower
than whites in Cal houn County" but questioned w thout el aboration
the weight to be assigned to this finding.

The | ong and unhappy history of discrimnation in Mssissipp
requires no protracted discussion. Calhoun County itself did not
desegregate its schools until 1969. Nor need we tarry long in
recounting the socioeconomc disparity that continues to exist in
Cal houn County. The plaintiffs produced 1990 census data
di scl osi ng, anong ot her facts, that the per capita i ncone of black
residents in Calhoun County is less than half that of white
resi dents.

The County concedes, as it nust, that Calhoun County has a
hi story of racial discrimnation and that soci oeconom c di fferences
between white and blacks continue to exist in the County.
Neverthel ess, the County argues that the plaintiffs have not
established a causal nexus between such past discrimnation or
soci oecononm ¢ di sparities, on the one hand, and any decreased | evel
of black political participation, on the other.

In LULAC, we explained that while Congress has not insisted
upon proof of a causal nexus between socioeconom c status and
depressed political participation, Congress "did not dispense with
proof that participation in the political process is in fact

depressed anong mnority citizens." 999 F.2d at 867; see S. Rep.
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417 at 29 n. 114, reprinted in 1982 U S.C.C. A N at 207 n.1l14.

I ndeed, in that case, we held that proof of socioeconomc
disparities and a history of discrimnation "w thout nore" did not
suffice to establish the two Senate Report factors. 999 F.2d at
867.

The district court did not nmake any finding that black
political participation was depressed in Cal houn County. Nor do
the plaintiffs on appeal point to any evidence in the record
show ng that bl ack political participation conpares unfavorably to
that of white residents in the county. The plaintiffs' expert
w tness, Cheri MKinless, did testify at the first trial that
i ndi viduals of |ower socioeconomc status were not as likely to
vote as individuals of higher socioeconomc status. However, she

based her conclusion on political science literature, not an
"intensely | ocal appraisal' of the social and political climte" of
Cal houn County. I d. I ndeed, in LULAC, we rejected simlar
"arncthair speculation"” as insufficient to establish that "mnority

voters in this case failed to participate equally in the politica

processes." |d.

In short, we are not persuaded that the district court erred
in disregarding the history of past discrimnation and
soci oeconom ¢ disparity in Cal houn County.

D.

In its pre-remand opinion, the district court found that

Cal houn County officials were responsive to concerns of its bl ack

residents. The court expl ai ned:
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First, it is unrefuted that the County has recently paved
and/ or repaved roads in predom nately bl ack
nei ghborhoods. . . . Second, it has been stipul ated that
bl acks hol d appointive positions on approxi mately one-
third of the County Boards and Conm ssions. Thi s
represents, in this court's mnd, a concern that bl acks
be afforded a voice in matters affecting the citizenry.
Finally, the County, in appointing the biracial conmttee
and hol di ng public hearings on the proposed redistricting
pl an, made a concerted effort to conply wth the mandat es
of the Voting Rights Act. From the begi nning, Cal houn
County recognized the need for redistricting and
attenpted to procure Section 2 conpliance via an open,
public forum The black nenbers appointed to the
bi racial commttee were, according to the testinony, well
respected and influential citizens in the black
comunity; sone, like Ms. Rose, were college educated.
These are not the actions of a county which is oblivious
to the needs and concerns of the black comrunity or
di srespectful of the mandates of the Voting Rights Act.

Wth one caveat, we find no nerit to the suggestion that the
district court's finding of responsiveness is clearly erroneous.
O her governnental entities have done nore than Cal houn County to

denonstrate their responsiveness to mnority concerns. See, e.q.,

Cty of NNagara Falls, 65 F.3d at 1023 (noting that the city, inter
alia, established an affirmative action task force, adopted a fair
housing law, and established a mnority business |oan fund).
Nevert hel ess, the County's road-paving and its use of a biracial
comm ssion to approve the current redistricting plan support the
finding that the County is responsive to the needs of the bl ack
comunity. The formation of the biracial comm ssion in particular
denonstrates the County's sensitivity to the concerns of its black
citizens. Although the record discloses that Three Rivers did not
informthe comm ssion that it was possible to create a majority-
mnority district, that fact al one does not underm ne the district
court's finding. Indeed, there is no suggestion that the anyone

16



deli berately m sled that comm ssion or that the conm ssion served
only to rubberstanp redistricting plans already approved by the
board of supervisors.

We part conpany with the district court, however, regarding
its reliance on bl ack nmenbershi p on county conm ssions. The nunber
of mnority nenbers on county conm ssions is a poor baroneter of
the county's responsiveness to the needs of its black citizenry.
Judgi ng responsi veness by counti ng nmenbers of county comm ssions is
akin to judging the enptiness of a glass of water half full
whether it is half full or half enpty depends on who you ask. Even
so, we agree with the plaintiffs that the district court erred in
this case by focusing on how nmany mnority board nenbers there
were, instead of how few That four of the fourteen county boards
or comm ssions have black nenbers overlooks that ten do not.
Mor eover, the record discloses that of the four boards that do have
mnority representation, three have only one bl ack nenber and the
ot her has only two black nenbers. O the 72 appointed officials,
only five are black, less than 7% of the total nenbership.
Simlarly, the district court found that only 6 of the county's 75
enpl oyees were bl ack.

Al t hough the district court's finding of responsiveness was
not clearly erroneous, we are persuaded that the district court
attached too nmuch weight to its finding. First, the finding of

responsi veness has "limted rel evance."” Wstweqgo IIll, 946 F. 2d at

1122. The Senate Report expl ai ned:

Unr esponsi veness i s not an essential part of plaintiff's
case. Ther ef or e, def endant s’ pr oof of sonme
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responsi veness would not negate plaintiff's show ng by
other, nore objective factors enunerated here that
mnority voters nevertheless were shut out of equal
access to the political process.

S. Rep. 417 at 29 n.116, reprinted in 1982 U S . C.C A N at 207

n.116; see also Westwego |, 872 F.2d at 1213 n. 15. | ndeed, in

Westwego 111, we rendered judgnent for the plaintiffs, even though

we agreed wwth the district court that the plaintiffs had failed to
prove a |ack of responsiveness by city officials. 946 F.2d at

1123; see also Harvell, 71 F.3d at 1391 (noting that "[e]ven

accepting the finding of responsiveness as not clearly erroneous,
however, it is simlarly insufficient to counter the other factors
that censure this schene").

Second, the district court's finding of responsiveness cannot
be weighed in the abstract. Responsiveness, |like many things, is
a question of both kind and degree. Wile two cities may both be
said to be responsive to mnority needs, the two may vary greatly
i n approach and commtnent. The totality-of-circunstances inquiry
is not blind to those differences. Although we acknow edge that
discerning those differences demands difficult qualitative

judgnents, see S. Rep. 417 at 29 n.115, reprinted in 1982

US CCAN at 207 n. 115 (noting responsi veness is | ess objective
factor than others), we are rem nded that "[i]n countl ess areas of
the I aw wei ghty | egal conclusions frequently rest on nethodol ogi es
that would make scientists blush.” LULAC, 999 F.2d at 860. We
offer no bright |ine here. W are content to note that paving
roads left unpaved by years of discrimnation and appointing a
biracial redistricting conm ssion do not reflect the conprehensive
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and systematic responsiveness to mnority needs that is entitledto
substantial weight in the totality-of-circunstances inquiry. Cf

Cty of N agara Falls, 65 F.3d at 1023 (describing city's

"nunerous"” efforts to address mnority needs).
E

In its pre-remand opinion, the district court accepted the
County's proffered justification for the current plan, finding that
"attenpting to maintain districts with equal road mleage is
nont enuous." The plaintiffs challenge this finding, claimng that
there is no evidence that the creation of a mpjority-mnority
district is inconpatible with this interest. The County defends
the district court's finding and argues that its interest in
mai ntaining districts with equal road mleage should be given

substantial weight. See LULAC, 999 F.2d at 871

We find no nerit to the suggestion that the County nust prove
that the challenged el ectoral systemis necessary to achieve its
interest in equalizing road mleage anong districts. 1d. at 875-
76. W do, however, agree that this factor deserves little weight.

In Jones v. Gty of Lubbock, 727 F.2d 364, 383 (5th Gr. 1984), we

described this factor as having "dimnished inportance,” and we
expressed doubt "that the tenuousness factor has any probative
value for evaluating the 'fairness' of the electoral systenis
i npact . "

Qur decision in LUAC does not underm ne but rather supports
t hat concl usi on. In that case, we distinguished between a non-

tenuous state interest and a substantial state interest. 999 F.2d
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at 870 (noting that Texas did not assert non-tenuous but rather
substantial interest). Although we noted that "[t]he weight, as
wel | as tenuousness, of the state's interest is alegitimte factor
in analyzing the totality of circunstances,” id. at 871, we
reaffirmed that "[p]roof of a nmerely non-tenuous state interest
di scounts one Zinmer factor, but cannot defeat liability." 1d.
The district court here did not characterize the County's
interest in equalizing road mleage in the districts as
substanti al . Nor likely could it. The County points to no
decision holding that its interest in equal road mleage anong
el ection districts is substantial. The adm nistrative conveni ence
of such a systemis evident, but the County's asserted interest

pales in conparison to that upheld in LULAC ld. at 872 (noting

Texas' interest is a "key conponent” of what defines or "what
constitutes a state court judge"). Indeed, there is no suggestion
that equal road mleage is "integral" to the office of county
supervisor, nmuch less to the office of election conm ssioner or
board of education. 1d.
F

In Gngles, the Court noted that the Senate Report advised
that "there is no requi renent that any particul ar nunber of factors
be proved, or that a majority of them point one way or the other."
G ngles, 478 U. S. at 45. In this case, we are persuaded that,
under the totality of the circunstances, the plaintiffs have
denonstrated a 8 2 violation. Neither the County's responsiveness

toits black citizenry nor its interest in equalizing road m | eage

20



anong districts mtigates the striking lack of black electora
success in county elections and the "uncontradi cted" existence of
racially polarized voting. In short, this is not that "unusua
case" in which the three G ngles preconditions are satisfied but
the totality of circunstances fail to showa 8 2 violation. See,

e.q., Gty of N agara Falls, 65 F.3d at 1020 (concluding that,

under totality of circunstances, no 8 2 violation existed where
"many" of the Senate Report factors pointed against the
plaintiffs). The district court's finding to the contrary is
clearly erroneous.
L1l

As an alternative ground for affirmng the judgnment of the
district court, the County argues that the proposed majority-
mnority district violates the Equal Protection Cause of the
Fourteenth Amendnent. The County relies on the Suprene Court's
decision in Mller v. Johnson, 115 S. C. 2475, 2488 (1995), which

held that strict scrutiny applies to redistricting plans where
"race was the predomnant factor notivating the |egislature's
decision to place a significant nunber of voters within or w thout
a particular district.™ The County <clains that racia
consi derati ons dom nated the drawi ng of the proposed bl ack-majority
district in Calhoun County and that, therefore, the proposed
district is unconstitutional after Mller.

The County's argunent has nore bite than m ght appear at first
gl ance. Its inplications travel far beyond Cal houn County and

threaten the constitutionality of the Voting Rights Act itself. 1In
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light of this, it is not surprising that we have been chary of
reaching the issue of Mller's applicability to vote dilution
clainms brought pursuant to § 2 of the Voting R ghts Act. See

e.q., Alonzo, 68 F.3d at 947 n.2 (reserving the question). W are

|loathe torevisit that Act's validity, and upon cl oser exam nati on,
we are not persuaded that Mller and its progeny prohibit
redistricting plans drawn to renedy violations of § 2 of the Voting
Rights Act. W begin with MIller
A
In Mller, the Suprene Court confronted the constitutionality
of Georgia's Eleventh Congressional D strict, one of three
majority-mnority districts inthe State. Drawn in response to the
Justice Departnent's refusal to preclear earlier reapportionnent
pl ans pursuant to 8 5 of the 1965 Voting R ghts Act, the Eleventh
District mmcked Sherman's March-to-the-Sea, traversing the 260
mles fromAtlanta to Savannah. A three-judge district court panel
found that race was the dom nant purpose in creating the El eventh
District. On appeal to the Suprene Court, the appellants did not
contest the district court's finding but rather clainmed that the
| egislature's notivation by itself did not suffice to state a claim

under Shaw v. Reno, 113 S. Ct. 2816 (1993). Rather, the appellants

argued that the district court nust find that the district's shape
was so bizarre on its face as to be unexpl ai nabl e on grounds ot her
than race. The Suprene Court disagreed.

Noting that the Equal Protection C ause subjects facially-

neutral statutes notivated by racial considerations to strict
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scrutiny, the Court rejected the view that bizarre shape was a
prerequisite to an equal protection claim

Shape is rel evant not because bi zarreness is a necessary

elenmrent of the constitutional wong or a threshold

requi renment of proof, but because it may be persuasive
circunstantial evidence that race for its own sake, and

not other districting principles, was the legislature's

domnant and controlling rationale in drawing its

district lines.
115 S. Ct. at 2486. The Court made clear that plaintiffs who
chal l enge the constitutionality of reapportionnent plans "are
neither confined in their proof to evidence regarding the
district's geonetry and nmakeup nor required to nake a threshold
show ng of bizarreness.”" |d. at 2488.

The Court encountered greater difficulty, however, in
affirmatively defining the plaintiff's burden of proof. The Court
acknowl edged that legislatures will "alnost always be aware of
raci al denographics; but it does not follow that race predom nates
in the redistricting process.” | d. Di stinguishing between
perm ssible awareness and inpermssible notivation "may be
difficult” and will require courts "to exercise extraordinary
caution in adjudicating clains that a state has drawn district
lines on the basis of race." | d. Nevert hel ess, the Court
attenpted a definition

The plaintiff's burden is to show either through

circunstantial evidence of a district's shape and

denogr aphi cs or nore direct evidence going to legislative

pur pose, that race was the predom nant factor notivating

the legislature's decision to place a significant nunber

of voters within or without a particular district. To

make this showing, a plaintiff nust prove that the

| egi slature subor di nat ed traditional race-neutra

districting principles, including but not |limted to

conpact ness, contiguity, respect for politica
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subdi visions or comunities defined by actual shared
interests, to racial considerations.

| d. Justice O Connor added in her concurring opinion that this
standard was "a demanding one," requiring the plaintiff to show
that the legislature "has relied on race in substantial disregard
of customary and traditional districting practices." 1d. at 2497
(O Connor, J., concurring). In those cases where the plaintiff
successfully proves that race was the "predom nant, overriding"
consideration notivating the drawing of district |ines, the burden
shifts to the defendant to denonstrate that its districting planis
narromy tailored to achieve a conpelling governnental interest.
ld. at 2490.

Agreeing with the district court that race was the predom nant
factor notivating the drawing of the Eleventh Congressional
District, the Court turned to the requirenents of strict scrutiny.
Ceorgi a argued that conpliance with the precl earance requirenent of
8 5 of the Voting Rights Act was a conpelling governnental
interest. The Court did not reach the validity of that position:

Whet her or not in sonme cases conpliance with the Voting

Ri ghts Act, standing alone, can provide a conpelling

i nterest independent of any interest in renedying past

discrimnation, it cannot do so here. As we suggested in

Shaw, conpliance with federal antidiscrimnation |aws

cannot justify race-based districting where the

chal | enged district was not reasonably necessary under a

constitutional reading and application of those | aws.

Id. at 2490-91.
The Court concluded that the Eleventh District was not

required by the Voting R ghts Act "under a correct reading of the

statute.” 1d. at 2491. That Georgia drewthe Eleventh District in
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order to obtain preclearance under 8 5 of the Voting Ri ghts Act did
not nean that the plan was required by the Act. Id. To the
contrary, the Eleventh District was not required under the Act
"because there was no reasonable basis to believe that CGeorgia's
earlier enacted plans violated 8 5." 1d. at 2492. Noting that the
earlier plans had increased the nunber of majority-mnority
districts fromthe previous apportionnent, the Court expl ai ned t hat
such aneliorative plans did not violate 8 5 "unless the new
apportionnment itself so discrimnates on the basis of race or col or
as to violate the Constitution.” |d.

The Court added that the Justice Departnent's interpretation
of 8 5 as authorizing it to preclear only those reapportionnent
plans that maximzed mpjority-mnority districts portended
constitutional difficulties for 8 5 and brought the Voting R ghts
Act "into tension with the Fourteenth Amendnent." 1d. at 2493.
The Court eschewed reaching the constitutional question, however,
noting only that there was no i ndication that Congress intended § 5
of the Voting Rights Act to reach as far as the Justice Departnent
had pushed it. |[d.

MIler left open several critical questions. The Court
assuned but did not decide that conpliance with the Voting Rights
Act constituted a conpelling governnental interest. Mor eover
MIler did not address in what instances a State nay draw majority-
mnority districts to renmedy potential or adjudi cated vi ol ati ons of

8§ 2 of the Voting Rights Act.
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Second, while Mller Ileft these issues unresolved, its
condemmation of race-based districting decisions was |oud and

clear. The Court described the evils of race-based redistricting,

declaring that "'[r]acial gerrymandering, even for renedial
pur poses, may balkanize us into conpeting racial factions; it

threatens to carry us further fromthe goal of a political system
in which race no longer matters--a goal that the Fourteenth and
Fi fteenth Anmendnents enbody, and to which the Nation continues to
aspire.'" |d. at 2486 (quoting Shaw, 113 S.Ct. at 2832) (enphasis
added) .

The Court's recent decisions in Bush v. Vera, 1996 W. 315857

(1996), and Shaw v. Hunt, 1996 W. 315870 (1996) (Shaw I1), built

upon the framework established by MIler and resol ved several of
the questions Mller had |eft unanswered. In Bush, the Court
struck down three majority-mnority Congressional districts in
Texas as violative of the Equal Protection C ause. The three
districts were the product of the Texas legislature's effort to
i ncrease the nunber of mpjority-mnority districts in the State.
No opi ni on conmanded a ngjority. Justice O Connor, witing for two
ot her Justices, began her analysis by noting that strict scrutiny
does not apply to all cases involving the intentional creation of
majority-mnority districts. 1996 W 315857, at *5. Rat her ,

Justice O Connor reaffirmed Mller's predom nant factor test and
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found that the three challenged districts all failed that test,
thereby triggering strict scrutiny.?

To justify its race-based redistricting, Texas pointed to
three interests: the interest in avoiding liability under 8§ 2 of
the Voting Rights Act, the interest in renedying past and present
discrimnation, and the interest in conplying with 8 5 of the
Voting Rights Act. It is the Court's treatnent of the first
interest that concerns us the nost in this case.

In her opinion for the plurality, Justice O Connor assuned
W t hout deciding that conpliance with 8 2 of the Voting R ghts Act
constituted a conpelling governnental interest. Id. at *15.
Al t hough strict scrutiny is a demandi ng standard, Justice O Connor
expl ained that the narrowtailoring prong of the test permtted the

States "a limted degree of Ileeway" in drawing a renedial,
majority-mnority district. 1d. To denonstrate that a majority-
mnority district is reasonably necessary to conply with §8 2, the
State nust have a "strong basis in evidence" for finding that the

three G ngles preconditions exist. |d.

2 Justices Thomas and Scalia, who did not join Justice
O Connor's opinion for the plurality but provided a mpjority by
concurring in the judgnent, disagreed with the plurality on this
poi nt and concluded that the intentional creation of a majority-
mnority district was sufficient to trigger strict scrutiny. 1d.
at *27. On this point, at |east six Justices sided with Justice
O Connor's view of the [|aw Conpare i1id. at *5 (O Connor, J.,
joined by Rehnquist, C J., and Kennedy, J.); id. at *31 & n.7
(Stevens, J., joined by G nsburg and Breyer, J.J., dissenting);
at *56 (Souter, J., joined by Gnsburg and Breyer, J
dissenting) with id. at *25 (Kennedy, J., concurring) (reserving
the question) and id. at *27 (Thomas, J., joined by Scalia, J.,
concurring in the judgnent).

id.
.,
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Al t hough Justice O Connor was willing to assune the existence
of the last two G ngles preconditions in the instant case, she
concl uded that the challenged districts' bizarre shape and | ack of
conpactness "defeat[ed] any claimthat the districts are narrowy
tailored to serve the State's interest in avoiding liability under
§ 2." 1d. at *16. Although "[a] 8 2 district that is reasonably
conpact and regular, taking into account traditional districting
principles such as mintaining comunities of interest and
traditional boundaries, may pass strict scrutiny without having to
defeat rival conpact districts designed by plaintiffs' experts in
endl ess 'beauty contests,'" 1d. at *15, a non-conpact nmgjority-
mnority district is not required by 8 2 and, therefore, fails the
narromy tailored prong of strict scrutiny. 1d. at *16. Justices
Thomas and Scalia, concurring in the judgnent, agreed wthout
el aboration that the districts were not narrowmy tailored. 1d. at
*29.

O particular significance, both Justice O Connor and Justice
Kennedy filed concurring opinions that further addressed the
relationship between the Equal Protection C ause and 8 2 of the
Voting Rights Act. Al t hough Justice O Connor's opinion for the
plurality only assuned that conpliance with the Voting Ri ghts Act
was a conpel | ing governnental interest, Justice O Connor expressly
adopted that position in her separate concurring opinion. See id.
at *21. On this point, at |east four other Justices agreed with
Justice O Connor. See id. at *41 (Stevens, J., joined by G nsburg
and Breyer, J.J., dissenting); id. at *46, *56 (Souter, J., joined
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by G nsburg and Breyer, J.J., dissenting). Mor eover, Justice
O Connor opined that "if a State pursues that conpelling interest
by creating a district that 'substantially addresses' the potenti al
liability, and does not deviate substantially froma hypotheti cal
court-drawn 8 2 district for predomnantly racial reasons, its
districting plan will be deened narrowy tailored.” [|d. at *23.
Justice Kennedy agreed that the three challenged districts
were not narrowy tailored to serve the asserted interest in
conplying with 8 2 of the Voting R ghts Act, but his approach
differed slightly from the plurality's. Id. at *25. Justi ce
Kennedy noted that the first G ngles precondition focuses not on
the conpactness of the contested district but rather the
conpactness of the mnority popul ation. Id. As a consequence,
Justice Kennedy was willing to assune that Texas had a strong basis
in evidence for concluding that all three G ngles preconditions
existed. Indeed, only if all three G ngles preconditions were net
woul d a court reach the question whether the challenged district
was narrowWy tailored to remedying the potential 8 2 violation.
Nevert hel ess, the challenged districts' |ack of conpactness,
whi ch persuaded Justice O Connor that the first G ngles factor was
not net, persuaded Justice Kennedy that the districts did not
substantially address the potential 8 2 violation. Enphasizingthe
plurality's st at enent t hat the renedial district "must
‘substantially address the 8 2 violation'" to satisfy the narrow
tailoring prong of strict scrutiny, Justice Kennedy attenpted to

give content to that phrase by noting that a State "may not engage
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indistricting based on race except as reasonably necessary to cure

the anticipated 8 2 violation, nor may it use race as a proxy to
serve other interests."” |1d. at *26 (enphasis added). |In Justice
Kennedy's eyes, the inclusion of sonme mnority comrunities that
"could not possibly form part of a conpact nmgjority-mnority
district" belied the claimthat Texas drew the district to renedy
a potential § 2 violation. 1d. Justice Kennedy cautioned,
however, that the Court's focus on conpactness did not nean that
all majority-mnority districts had to be conpact to satisfy
constitutional scrutiny. To the contrary, "[d]istricts not drawn
for inpermssible reasons or according to inpermssible criteria
may take any shape, even a bizarre one." 1d. at *27.

Shaw |1, which was decided the sane day as Bush, invalidated
North Carolina's Twelfth Congressional District, a "serpentine"
district 160 mles in length and often no wider than the interstate
that it followed in its "snake-like" trek through the heart of the
State. 1996 W. 315870, at *3, *4. Applying Mller's predom nant
pur pose test, the Court found that race was the predom nant factor
in drawing the challenged district. 1d. at *4. As in Bush, the
Court assuned that conpliance with the Voting Rights Act was a
conpelling governnental interest, see id. at *6 n.4, *9, but it
concluded that District 12 was not narrowy tailored to that end.
Id. at *10. The Court explained that the mpjority-mnority
district "must, at a mninum renedy the antici pated viol ation [of
8§ 2] or achieve conpliance to be narromy tailored.” 1d. at *9.

Noting that the first G ngles precondition requires the existence
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of a geographically conpact mnority group, Chief Justice Rehnqui st
declared that "[n]o one looking at District 12 could reasonably
suggest that the district contains a 'geographically conpact'
popul ation of any race." 1d. at *10.

Taken together, these decisions establish a nunber of
i nportant propositions. First, race-based redistricting, even that
done for renedi al purposes, is subject to strict scrutiny. Second,
conpliance with 8 2 of the Voting Rights Act constitutes a
conpel ling governnental interest. Third, the State nust have a
strong basis in evidence for concluding that the three G ngles
preconditions exist in order to claimthat its redistricting plan
is reasonably necessary to conply with § 2. Fourth, a tailored
response to a found violation nust use race at the expense of
traditional political concerns no nore than is reasonably necessary
to renedy the wong. Wth these propositions in mnd, we turn to
the County's argunents in this case.

B.

The County franes its MIler argunent in two ways. First, it
clains that MIller Iimts the scope of the first G ngles factor
which requires proof that a geographically conpact nmajority-
mnority district can be created. According to the County, the
plaintiffs' proposed redistricting plans violate Mller and,
therefore, are not "a proper foundation for a holding that
Pl aintiffs-Appellants have satisfiedthe first G ngles precondition

of a sufficiently nunerous, geographically conpact mnority
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popul ation.” To fully understand the County's argunent, we nust
return to our first decision in this case.

In the first appeal, the County clained that the Suprene
Court's then-recent decision in Shaw supported the district court's
finding that the plaintiffs had not established the first G ngles
factor. According to the County, a districting schene that
vi ol at ed Shaw s requi renent of conpactness per se failed to satisfy
the first G ngles precondition. We acknow edged Shaw s hol di ng
that a voting schene "so extrenely irregular on its face that it
rationally can be viewed only as an effort to segregate the races
for purposes of voting" stated a claimunder the Equal Protection
Cl ause. However, we noted that the proposed district in this case
was "not nearly as bizarre as the district under consideration in
Shaw. " 21 F.3d at 95. We consequently refused to determ ne
"whet her a bi zarrely-shaped district which woul d enable plaintiffs
to state a claim under the Equal Protection Cause would
necessarily flunk the G ngles conpactness test."” 1d. at 95-96.

The County's Mller contention builds upon this earlier
ar gunent . According to the County, Mller clarifies Shaw by
explaining that the gravanen of an Equal Protection claimis not
the shape of the district but rather the | egislature's notivation
or purpose in drawmng the district as it did. The ar gunent
continues that the plaintiffs' predom nant concern with race in
drawi ng their proposed district places it squarely within Mller

and therefore outside the first G ngles factor. St at ed anot her
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way, a proposed district that violates MIler does not satisfy the
first G ngles factor per se.

We agree with the County's reading of MI|er but disagree that
MIller is relevant to the first G ngles factor. In contrast to
Shaw s focus on conpactness, MI| er explained that conpactness was
not the gravanen of Equal Protection challenges to reapportionnent
pl ans. To the contrary, conpactness was nerely one anobng nany
factors whose presence bore on the ultimte question whether race
was the predom nant factor notivating the drawing of particul ar
district lines.

In contrast to Mller's focus on notivation, the first G ngles
factor requires that the plaintiff denonstrate that the mnority

group is "sufficiently large and geographically conpact to

constitute a majority in a single-nenber district." Gngles, 478
UsS at 50. Plaintiffs typically attenpt to satisfy this

requi renent by drawi ng hypothetical majority-mnority districts.
When conbined with the second Gngles factor requiring that
mnority voters denonstrate their political cohesiveness, the first
G ngles factor ensures that the mnority has the potential to el ect
a representative of its own choice in sone single-nenber district.
See Gowe, 113 S.Ct. at 1084; Gngles, 478 U S at 50 & n.l17.
Absent a satisfactory showng on the first G ngles factor, mnority
voters cannot claimthat it is the current districting system and
not, for exanple, geographic dispersal that is the source of their
di sproportionately weak political strength. Gngles, 478 U S at
50 n. 17.

33



Bush and Shaw I | support our conclusion that Mller's enphasis
on purpose does not apply to the first G ngles precondition. In
neither case did the Court suggest that a district drawn for
predom nantly racial reasons would necessarily fail the G ngles
test. To the contrary, the first G ngles factor is aninquiry into
causation that necessarily classifies voters by their race.

In short, we do not understand MIller and its progeny to work
a change in the first Gngles inquiry into whether a sufficiently
| arge and conpact district can be drawn in which the powerful

mnority would constitute a mpjority. See Harvell, 71 F. 3d at 1391

(noting that MIller "did not purport to alter our inquiry into the
vote-dilution clain). To be sure, this test of causation insists
upon a conpact district, and a renedi al response narrowy tail ored
to renedying a found violation nust also be conpact. As we wll
explain, however, that tailored response nust use race at the
expense of traditional political concerns no nore than is
reasonably necessary to renedy the found w ong.
C.

Alternatively, the County argues that we should affirm the
judgnent below because there 1is no constitutional renedy.
According to the County, the plaintiffs' proposed redistricting
plans violate Mller. The County argues that, consequently, it
woul d be subject to lawsuits under Mller if it were to inplenent
one of the plaintiffs' proposed redistricting plans. The argunent
is that the County did not violate 8 2 because the plaintiffs

proposed renedy violates the Equal Protection C ause.
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To the extent that the County chall enges the renedy, it is not
ripe for our review. Plaintiffs’ majority-mnority districts were
identified in answer to the first Gngles inquiry into causation
See dark, 21 F.3d at 95 (noting that plaintiffs' proposed
districts were "sinply presented to denonstrate that a majority-
bl ack district is feasible in Cal houn County"). Cal houn County's
Board of Supervisors has primary jurisdiction over its electoral
system "It nust be left to that body to develop, in the first
i nstance, a plan which will renedy the dilution of the votes of the

city's black citizens." Westwego IIl, 946 F.2d at 1124; see al so

dark, 21 F.3d at 95 (noting that "the county will be given the
first opportunity to develop a renedial plan"). That body is free,
within limts,® to develop a different renedial plan from those
proposed by the plaintiffs.

This is not to say that Bush does not insist that districting
pl ans drawn to renmedy potential violations of the Voting R ghts Act
escape scrutiny under the Equal Protection Cl ause. 1996 W. 315857,
at *15-16. It is true that here, unlike Bush, there is an
adj udi cated violation of the Voting R ghts Act, but that does not

renove the constitutional constraints. See Dillard v. Gty of

G eensboro, 74 F.3d 230, 233-34 (11th Cr. 1996) (applying Mller
to redistricting plan inposed by district court to renmedy 8§ 2

violation). It is also true that MIller, Bush, and Shaw Il nake

| f the board of supervisors "fails to devel op such a plan
inatinmly manner, or fails to develop a plan which fully renedi es
the current vote dilution, the responsibility for devising a
remedial plan will devolve onto the federal district court."”
Westwego |11, 946 F.2d at 1124.
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clear that a nmjority-mnority district is not per se
unconstitutional. Cal houn County's argunent to the contrary
gl osses over a nunber of required anal ytical steps.

Bush established a two-part inquiry for determ ning whether a
majority-mnority district passes constitutional nuster. Such a
district is constitutional if the State has a "strong basis in
evi dence" for concluding that the three G ngles preconditions are
present and if the district drawn in order to satisfy 8 2 does not
"subordi nat e traditional districting principles to race
substantially nore than is 'reasonably necessary' to avoid 8§ 2
liability." 1996 W. 315857, at *16. Although a State need not
await judicial findings to that effect, see id. at *23 (O Connor
J., concurring), we have already found that the three Gngles
precondi ti ons exi st here.

To be narrowy tailored, the renedial district nust use race
at the expense of traditional political concerns no nore than is
reasonably necessary to renedy the found wong. St ated anot her
way, the renmedial district nust "substantially address" the
vi ol ation and "not devi ate substantially froma hypothetical court-
drawn 8 2 district for predomnantly racial reasons.” Id.
(O Connor, J., concurring); id. at *26 (Kennedy, J., concurring);

see also Shaw I, 1996 W. 315870, at *9 (holding that majority-

mnority district nust, "at a mnimum" renedy the violation to be
narromy tailored). As this |anguage suggests, the proposed
majority-mnority district usedto satisfy the first G ngles factor

exenplifies the narrowy tailored district. I ndeed, it is
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deviations fromthis district that raise problens. See Bush, 1996
W 315857, at *16; Shaw II, 1996 W 315870, at *10. And, of
course, a district court supervising the devel opnent of a renedy
may reject a proposed renedial district that "substantially
devi ates" fromthe hypothetical district.

There has been no finding that the plaintiffs' plans
subordinate traditional race-neutral districting plans to racia
consi derati ons. The plaintiffs presented several redistricting
plans to the district court, one of which allegedly nade "m ni ma

changes to existing districts and precinct lines." Conpare Mller,

115 S. . at 2497 (O Connor, J., concurring) (noting that

predom nant factor test is "a demanding one") with Quilter V.

Voi novich, 912 F. Supp. 1006, 1019 (N.D. Onio) (holding that
predom nant factor test is satisfied where "a state substantially
conplies with traditional districting principles" but "gives them
| ess wei ght in the apportionnent process than raci al

considerations"), appeal dism ssed, 116 S.C. 42 (1995). Wet her

those changes are truly "mniml" and, if not, whether the
districts use race no nore than is reasonably necessary to renedy
the found violation are questions best left to the district court
on remand.

Redi stricting to renmedy found violations of 8§ 2 of the Voting

Ri ghts Act by definition enploys race. Mller, Shaw I, and Bush,

however, do not foreclose the ability of States to act "to renedy
the reality of racial inequality in our political system" Bush,

1996 W. 315857, at *24 (O Connor, J., concurring). The limt is
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that the renedy nust use race at the expense of traditional
political concerns no nore than is reasonably necessary to renedy
the found w ong.

| V.

Cal houn County's districting systemdilutes mnority voting
strength in violation of 8 2 of +the Voting R ghts Act.
Accordi ngly, we REVERSE t he judgnent of the district court, RENDER
judgnment for the plaintiffs on liability, and REMAND the case to
the district court to supervise the devel opnent of a renedial plan
and to determ ne what anount, if any, the plaintiffs are entitled

to recover in court costs and attorneys' fees.
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