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May 10, 1996

Before WSDOM EM LIO M GARZA, and PARKER, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

Petitioner Gary Lee Moore filed a habeas corpus petition
pursuant to 28 US C 8 2254(b) challenging several prior
convictions which were used to enhance a new sentence. The
district court rejected More's challenge as procedurally barred
for untineliness, and alternatively as being without nerit. e
affirm

I
In 1991, Moore was convicted of burglary in a M ssissippi

state court. At sentencing, the judge enhanced Mdore's sentence,



finding that Mwore's prior convictions in 1983 for burglary and
forgery rendered him a habitual offender under M ssissippi |aw
Moore is currently serving this sentence.

After the sentencing hearing, More sought post-conviction
relief in Mssissippi state court, requesting the court to dism ss
his 1983 convictions on the basis that his guilty pleas upon which
the convictions were based were obtained in violation of his
constitutional rights.! The state circuit court disnissed his
petition on the sole basis that More's challenge was untinely
because he failed to bring his post-conviction challenge withinthe
statutory tinme period "after entry of judgnent of conviction."?2
Moore appealed this decision to the Mssissippi Suprene Court,
whi ch denied his petition for a wit of mandanus that woul d have
directed the district court to consider the nerits of his claim

After exhausting his state renedies, More filed this habeas
petition in federal district court. The district court assigned
the matter to a magistrate, who recomended that the court deny
Moore's claim because the state circuit court dismssed his
petition on the "independent and adequate" ground that he failed to
follow state procedural rules, thereby barring federal review or,
alternatively, because even if his petition was tinely, his clains

lack merit. The district court conducted a de novo review and

1 Specifically, More contends that the court failed to i nform hi mof

t he possi bl e mi ni num sentence that he could receive for these crimes and fail ed
to state explicitly that Moore had the right to be free fromsel f-incrimnation.

2 M ss. Code Ann. § 99-39-5(2) (Supp. 1995).
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adopted the magistrate's recommendati on. Moore filed a tinely
noti ce of appeal.
|1
The M ssissippi courts dism ssed Mbore's petition because he
failed to file his petition within the tine period required by the
M ssi ssi ppi Uni form Post-Conviction Collateral Rel i ef Act
(UPCCRA).®* The UPCCRA, which becane effective in 1984, provides:
A notion for relief under this chapter shall be nade
wthin three (3) years after the tinme in which the
prisoner's direct appeal is ruled upon by the Suprene
Court of M ssissippi or, in case no appeal is taken
wthin three (3) years after the tinme for taking an
appeal from the judgnent of conviction or sentence has
expired, or in case of a guilty plea, within three (3)
years after entry of the judgnent of conviction.
Mss. Code Ann. 8§ 99-39-5(2).% Wth respect to defendants I|ike
Moore who were convicted before the effective date of the UPCCRA
the three year tinme |limt runs from the effective date of the
UPCCRA, thereby giving More until 1987 to raise his appeal.?®
Patterson v. State, 594 So. 2d 606, 607-08 (M ss. 1992).

When a state court decision rests on a state | aw ground t hat

8 M ss. Code Ann. § 99-39-5(2) (Supp. 1995).

4 The statute al so provi des several exceptions for situations in which
the M ssissippi or United States Suprenme Court renders a decision that woul d have
adversely affected his conviction, the defendant discovers new evi dence, not
reasonably discoverable at trial, that would have resulted in a different
out conme, or the defendant clains his sentence is expired or his parole has been
unl awful Iy revoked. Modore, however, does not clai mthat any of these exceptions

apply.

5 Under M ssissippi |law, a defendant cannot attack prior convictions
used as a basis for an enhanced sentence during the sentenci ng hearing; rather
t he defendant nust bring a post-conviction petition for relief fromthe prior
convi ctions. Sones v. Hargett, 61 F.3d 410, 418 n.14 (5th Gr. 1995) (citing
Phillips v. State, 421 So. 2d 476, 481 (Mss. 1982)).
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is independent of a federal question and adequate to support the
judgnent, federal courts lack jurisdictionto reviewthe nerits of
the case. Col eman v. Thonpson, 501 U. S. 722, 729, 111 S. C. 2546,
2553, 115 L. Ed. 2d 640 (1991). The independent and adequate state
ground doctrine "applies to bar federal habeas when a state court
decline[s] to address a prisoner's federal clains because the
prisoner ha[s] failed to neet a state procedural requirenent." |d.
at 729-20, 111 S. . at 2554.

For the independent and adequate state ground doctrine to
apply, the state courts adjudicating a habeas petitioner's clains
must explicitly rely on a state procedural rule to dismss the
petitioner's clains. Sones, 61 F.3d at 416. The procedural
default doctrine presunes that the "state court's [express]
reliance on a procedural bar functions as an independent and
adequate ground in support of the judgnment." 1d. The petitioner,
however, can rebut this presunption by establishing that the
procedural ruleis not "strictly or regularly followed." 1d. Even
if the state procedural rule is strictly and regularly foll owed,
the defendant still can prevail by denonstrating "cause for the
default and actual prejudice as a result of the alleged violation
of federal |law, or denonstrate that failure to consider the clains
Wil result in a fundanental m scarriage of justice." Colenman, 501
US at 750, 111 S. . at 2565.

I n Sones, a panel of the Fifth Crcuit stated in dicta that

"It is arguable" that a state procedural bar that prevents a
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def endant, such as Moore, fromchallenging prior convictions that
occurred before 1984, but are subsequently used to sentence a
defendant as a habitual offender, "may not be considered an
i ndependent and adequate state ground to bar federal relief.”
Sones, 61 F.3d at 418 n.14. The court reasoned that this m ght be
so because the procedural bar woul d not provide an "opportunity at
or after the enhancenent proceeding for collateral relief fromthe
new use of prior convictions," which the Seventh C rcuit had
recently held was necessary. 1d. (citing Smth v. Farley, 25 F. 3d
1363, 1369-70 (7th Cir. 1994), cert. denied, ___ US. __ , 115 S
Ct. 908, 130 L. Ed. 2d 791 (1995); Tredway v. Farley, 35 F.3d 288,

294 (7th Cr. 1994), cert. denied, _ _ US _ , 115 S. C. 941
130 L. Ed. 2d 885 (1995)). However, the court in Sones
specifically noted that this issue was not before it. |Id.

In Smith and Tredway, the Seventh Circuit held that " the

system ¢ concerns of both fairness and efficiency requi re that
"“if a defendant does not have access to a fair procedure in a
state court affording him a review, on the nerits, of the
constitutionality of a prior conviction after it has been
incorporated into a new, enhanced sentence, a federal court may
properly grant hi msuch review.'" Tredway, 35 F. 3d at 293 (citing
Smith, 25 F.3d at 1367-68)); see Smith, 25 F.3d at 1368-69
(describing fairness and efficiency concerns). The Seventh Circuit
di sti ngui shed Col eman v. Thonpson, 501 U S. 722, 750, 111 S. C

2546, 2565, 115 L. Ed. 2d 640 (1991), on the ground that the
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petitioner in Coleman had not been "sentenced under a state
recidivist statute and was not collaterally challenging a prior
convi ction which had been used to enhance his present sentence.”
Tredway, 35 F.3d at 294. Therefore, the court concluded, the
Suprene Court had not considered the fairness and efficiency
concerns that conpelled the court's decision in Farley. 1d.

The Seventh Circuit's reasoning i gnores the concerns of comty
and federalism that underlie the adequate and independent state
ground doctrine. See Coleman, 501 U.S. at 730, 111 S. C. at 2554
(stating that the doctrine is grounded in comty and federalism
concerns). The Coleman court noted that w thout the independent
and adequate state ground doctrine, a federal habeas court could
release a prisoner held pursuant to a state court judgnent that
rests on an independent and adequate state ground, thereby
rendering i neffective the state procedural rule just as conpletely
as if the Suprene Court had reversed the state judgnent on direct
review. 1d. Wthout the doctrine, state prisoners whose custody
was supported by an i ndependent and adequate state ground woul d be
entitled to an "end run around the limts of [the federal courts']
jurisdiction and a neans to undermne the State's interest in
enforcing its laws." Id.

The Col eman Court noted there are also comty concerns that
ari se when the independent and adequate state law ground is a
procedural default.

This Court has long held that a state prisoner's federal
habeas petition should be dismssed if the prisoner has
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not exhausted available state renedies as to any of his
federal clains. This exhaustion requirenment is also
grounded in principles of comty; in a federal system
the States should have the first opportunity to address
and correct alleged violations of state prisoner's
federal rights. . . . "The exhaustion doctrine is
principally designed to protect the state courts' rolein
the enforcenent of federal |aw and prevent disruption of
state judicial proceedings." . . . . Just as in those
cases in which a state prisoner fails to exhaust state
renmedi es, a habeas petitioner who has failed to neet the
State's procedural requirenents for presenting his
federal clains has deprived the state courts of an
opportunity to address those clains in the first
i nst ance. A habeas petitioner who has defaulted his
federal clainms in state court neets the technical
requi renents for exhaustion; there are no state renedi es
any longer "available" to him In the absence of the
i ndependent and adequat e state ground doctrine in federal
habeas, habeas petitioners would be able to avoid the
exhaustion requirenent by defaulting their federal clains
in state court. The independent and adequate state
ground doctrine ensures that the States' interest in
correcting their own m stakes is respected in all federal
habeas cases.

ld. at 731-32, 111 S. C. at 2554-55 (enphasi s added) (quoti ng Rose
v. Lundy, 455 U. S. 509, 518, 102 S. C. 1198, 1203, 71 L. Ed. 2d
379 (1982)).

In addition to ignoring federalism and comty concerns, the
Seventh Circuit's conclusion that the Col eman decision does not
"enconpass all collateral challenges to prior convictions used to
enhance subsequent sentences" creates finality problens and a
preference for repeat offenders. Tredway, 35 F.3d at 294. The
Suprene Court has enphasized that "principles of finality
associ ated with habeas corpus actions apply with at |east equa
force when a defendant seeks to attack a previous conviction used

for sentencing." Custis v. United States, = U S | , 114
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S. . 1732, 1739 (1994). The Seventh Crcuit rule would bar a
state prisoner's appeal of an initial habeas ruling because he
filed the appeal on day late, yet allow that sane defendant the
opportunity to chall enge that sanme conviction many years | ater once
that defendant had commtted another crine. As noted by Judge
Trott of the Ninth Crcuit, it is not "necessary to bend over
backwards to the point of standing on our heads to indul ge repeat
of fenders whose 'standing' to reopen closed cases is based on
having commtted another crimnal offense.” United States .
Davis, 15 F.3d 902, 917 (9th Cr.) (Trott, J., concurring in part,
dissenting in part), wthdrawn and superseded by 36 F.3d 1424 (9th
Cir. 1994).

We conclude that the Suprene Court in Coleman intended the

i ndependent and adequate state ground doctrine to enconpass "all
federal habeas <cases"” including those in which a prisoner
chal l enges a prior conviction that was subsequently been used to
enhance a prisoner's sentence.® The Mssissippi circuit court
di sm ssed Miore's suit under the UPCCRA as being untinely on its
face; thus, it is clear that the state expressly relied on a
procedural rule to dismss Myore's challenge, raising the

presunption that the UPCCRA qualifies as an independent and

adequate state ground to bar federal review of More's claim

6 We recogni ze that the Suprene Court has recently suggested that the

i ssue of whether due process nmandates that states "all ow recidivismdefendants
to chal l enge prior guilty pleas" is unresolved. Parke v. Raley, 502 U S. 20, 28,
113 S. &. 517, 523, 121 L. Ed. 2d 391 (1992).
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Moore contends that the UPCCRA is not an independent and adequate
state ground because it is not strictly and regularly enforced.
After reviewng the cases in which the M ssissippi courts have
applied the UPCCRA, we do not find any evidence that the
M ssi ssippi courts have applied the UPCCRA in an inconsistent
manner . ’

Moore al so attenpts to overcone the bar to federal review of
his claim by denonstrating cause for his procedural default and
prejudice stenmng fromthe alleged constitutional errors. Cause
is defined as "sonething external to the petitioner, sonething that
cannot fairly be attributed to hinf that inpedes his efforts to
conply with the procedural rule. Coleman, 501 U S. at 753, 111 S.
Ct. at 2566. Moore's stated excuse for his procedural default is
that he is challenging these prior convictions only to reduce his
enhanced 1991 sentence, an issue that did not arise until after his
1991 conviction. This argunent, however, fails to explain why
Moore failed to challenge his 1983 qguilty pleas wthin the
statutory tinme period. More had until 1987 to rai se these cl ai ns,

yet failed to do so. The fact that he was not interested in

! See e.g., Fortson v. Hargett, 662 So. 2d 633, 635 (Mss. 1995)
(appl ying the parol e exception of 8§ 99-39-5(2) to hold that the tinme bar did not
apply); Lockett v. State, 656 So. 2d 68, 71 (Mss.) (upholding the application
of thetime bar to a collateral appeal by a death rowinmate), cert. denied,

US _ , 115 S . 2595 132 L. Ed. 2d 29 (1995); Brown v. State, 643 So. 2d
937, 938-39 (M ss. 1994); Canpbell v. State, 611 So. 2d 209, 210 (Mss. 1992);
Cole v. State, 608 So. 2d 1313, 1317 (Mss. 1992), cert. denied, u. S

113 S. &. 2936, 124 L. Ed. 2d 685 (1993); Patterson, 594 So. 2d at 608 (barring
the defendant's claim as tinme barred because three years had passed and no
fundanental constitutional right was involved in the clain); Luckett v. State,
582 So. 2d 428, 430 (Mss. 1991). Notably, this Court reached the sane
conclusion in Sones, 61 F.3d at 417-18.
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i npl ementing a challenge until after he had conmtted nore crines
is not an objective, external factor that inpeded his ability to
raise these clainms within Mssissippi's tinme period. Her bst .
Scott, 42 F.3d 902, 905-06 (5th Cr.), cert. denied, = US |
115 S. Ct. 2590, 132 L. Ed. 2d 838 (1995). Accordingly, we find
t hat Mbore has not established cause for his failure to conply with
8§ 99-39-5(2). Because we decide that no cause exists, we need not
inquire into actual prejudice. Herbst, 42 F.3d at 906. Moore has
failed to allege or denonstrate that a failure to consider his
claims wll result in a fundanental mscarriage of justice.
Therefore, we hold that we |lack jurisdiction to consider More's
cl ai ns because they were dism ssed on an i ndependent and adequate
state ground.
11
For the foregoing reasons, we AFFIRM the decision of the

district court.
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