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BENAVI DES, Circuit Judge:

The central issues of these interlocutory appeal s are whet her
the Harrison County Wast ewat er Managenent District ("the District")
is a citizen for diversity jurisdiction purposes and, if so,
whet her under M ssissippi lawit is a political subdivision of the
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state entitling it to sovereignimmunity fromtort clains. Because
we conclude that the District is a person for diversity purposes,
we agree with the district court that it had jurisdiction over the
clainms asserted. However, because we also conclude that the
District is a political subdivision of the state, the District is
i mune fromthe tort clainms and we accordingly reverse that part of
the judgnent of the district court denying tort inmmunity.
FACTUAL AND PROCEDURAL BACKGROUND

The underlying litigation in this case involves multiple
contract and tort clainms anong several different parties arising
out of the construction of the West Biloxi Wastewater Treatnent
Facility. Appellant Harrison County Wast ewat er Managenent Di stri ct
hired Max Foote Construction Co. ("Foote") as the general
contractor for the project. Onen & Wiite ("O & W) was the project
engi neer. Appellee PYCA Industries, Inc. ("PYCA") is an el ectri cal
subcontractor that was awarded a subcontract on the project. In
preparing its bid, PYCA made commtnents for the purchase of
certain equi pnent fromelectrical equipnent suppliers.

Wi | e the project was ongoi ng, PYCA proposed revisions in the
electrical portion of the project that would net substanti al
savings to the District. After being initially rejected by O & W
the District ultimately directed O & Wto inplenent the changes.
These changes decreased the amount of work required and thus the
anount due PYCA. Consequently, the District was entitled to change
order credits. The principle dispute underlying this case is the

anmount of these credits.



PYCA bel i eved the credit should be significantly |l ess than the
District. The District, through O & W arrived at its |arger
credit figure by obtaining price quotes fromadditional electrical
equi pnent suppliers. PYCA continued to object and refused to
conplete its subcontract until the credit dispute was resolved.
Subsequently, the District and O & W allegedly threatened Foote
wth termnation of the general contract. Foote, in turn,
pressured PYCA. PYCA then conplied by conpleting its part of the
project despite the credit dispute. Later, the District and O & W
required PYCA to provide the cost breakdown of its electrica
equi pnent. Believing PYCA' s suppliers were too high, the District
and O & Wincreased the anount of the credit due. Apparently, this
forced PYCA to breach its purchase price commtnments with its
suppliers.

I n August 1991, PYCA sued the District, O & W Foote, and
Fidelity & Deposit Conpany of Maryland (Foote's surety under a
| abor and materials bond). PYCA al |l eged breach of contract and
tortious interference with contract clains. In addition, PYCA
i ncluded clains for punitive damages.

A flurry of notions to dismss and for partial summary
j udgnent ensued bel ow. In an attenpt to w nnow the issues for
trial, the district court issued several opinions and acconpanyi ng
orders, often referenci ng one anot her, di sposing of these notions.
Because the issues addressed by these various opinions and orders
define the paraneters of what is properly before wus, it is

necessary to describe themin sone detail.



Initially, the District noved to dism ss the clai ns agai nst it
for lack of diversity jurisdiction. The District's position was
based upon the argunent that it was the alter ego of the State of
M ssi ssippi and therefore not a "citizen" for diversity purposes.
On January 18, 1994, the district court issued a 58-page opinion
dealing with, inter alia, the District's notion to dism ss for |ack
of jurisdiction. Finding that the District was not the alter ego
of the state, the court denied the notion in a subsequent order
filed February 9th, referencing the January 18th opinion. The
District sought and received certification fromthe district court
for an interlocutory appeal of this order under both 28 U S. C. 8§
1292(b) and Federal Rule of Civil Procedure 54(b). The District
now appeals the <court's failure to dismss for lack of
jurisdiction.

Also on January 18th, the district court issued a 25-page
opi nion dealing wwth Foote and O & Ws notion for partial summary
j udgnment on punitive damages. |In an order filed January 31, 1994,
the district court granted Foote's notion, but denied O& Ws. In
a subsequent clarification order, filed Novenber 8, 1994, the
district court held that O & W was also inmune from punitive
damages. No one sought certification of these two specific orders
for interlocutory appeal. Nonethel ess, PYCA cross-appeals on the
propriety of dismssing its punitive damage clains. Foote and O &
W contend in a pending notion that the lack of certification
deprives us of appellate jurisdiction.

In June 1994, the District noved to amend its answer to assert



cross-cl ai ns agai nst Foote and O & Wand count er cl ai ns agai nst PYCA
based upon allegations of possible fraud and conspiracy. Thi s
nmotion to anmend, made nearly three years into the litigation, was
denied by the magistrate judge. On Cctober 3, 1994, the district
court upheld the magi strate judge's denial of the District's notion
to anend. Surprisingly, this order was also certified for
interlocutory appeal under Rule 54(b). The District appeals the
denial of its notion to anend.

Also on Cctober 3, 1994, the district court filed a third
opinion relating primarily to the D strict's summary judgnent
nmoti on based upon sovereign imunity. Finding that the District's

activities were not "governnental," the court concluded that the
M ssi ssi ppi Sovereign Imunity Act did not apply. Alternatively,
the court concluded that if the Act did apply, the District waived
its immunity to the extent it had general liability insurance.?
Additionally, the court granted the D strict partial summary
j udgnment on PYCA's punitive damages claim These concl usi ons were
then enbodied in an order filed COctober 31, 1994 that referenced
the court's earlier January 18th and October 3rd opinions. This
order was also certified for interlocutory appeal under both §
1292(b) and Rule 54(b). The District appeals the denial of sunmary

judgnent on the immunity i ssue; PYCA cross-appeals on the punitive

damage i ssue.

The court also rejected PYCA's argunent that retroactive
application of the Act violated its due process rights. This
conclusion forns the basis of PYCA' s conditional cross-appeal on
the inmmunity issue.



To recap, the District appeals the district court's concl usion
that it is a citizen for diversity purposes. It also appeals the
deni al of summary judgnent on the tort clains based on sovereign
i Muni ty. Furthernore, the District appeals the denial of its
nmotion to anend. PYCA cross-appeals on the dismssal of its
punitive danmage cl ai ns against the District, Foote, and O & W W
exam ne each of these issues in turn.

Dl VERSI TY JURI SDI CTl ON

As a threshold matter, the District contends that it is the
alter ego of the State of M ssissippi and therefore not a citizen
for diversity jurisdiction purposes. In answering this
jurisdictional question, the district court applied the bal ancing
test of Tradigrain, Inc. v. Mssissippi State Port Authority, 701
F.2d 1131 (5th Cr.1983), and concluded that the District was not
the alter ego of the state. On appeal, the District argues that
the Tradigrain analysis only applies if the District's status is
uncl ear. Because the enabling act for the District created it as
"a public body corporate and politic constituting a political
subdi vi sion of the State of M ssissippi,"” the District argues that
such analysis is inappropriate because its status is clear. See
Senate Bill 2833, Chap. No. 885, Local & Private Laws of the State
of Mssissippi, 8 4 (1982) (hereinafter "Enabling Act").
Alternatively, if Tradigrainis applied, the District contends that
t he bal ance should tip in favor of it being the alter ego of the
st at e.

It is well-settled that a state is not a "citizen" for



pur poses of diversity jurisdiction. Mor v. County of Al aneda, 411
UsS 693, 717, 93 S.Ct. 1785, 1796-97, 36 L.Ed.2d 596 (1973). |If
suit is brought against an agency that is the alter ego of the
state, federal jurisdiction is lacking. Tradigrain, 701 F.2d at
1132. However, if the agency is an independent one, separate and
distinct fromthe state, the district court can properly proceed to
the merits. 1d.

In this case, the district court properly applied Tradigrain
analysis. The District's initial contention that Tradigrain does
not apply is neritless. Wile there is |anguage in Tradigrain that
"[1]f the agency's status is unclear” we look to all available
sources for guidance, see 701 F.2d at 1132, the fact that the
District's enabling legislation describes it as a political
subdi vision does not nake its status clear. A state statute
characterizing the agency as an armof the state is only one factor
to consider in the balancing test. McDonald v. Board of
M ssi ssippi Levee Commirs, 832 F.2d 901, 906 (5th G r.1987).

As we described in Tradigrain, there are many factors to
consider in determning whether an agency is the alter ego of the
state including: (1) whether state statutes and case |aw
characterize the agency as an armof the state; (2) the source of
entity funding; (3) the degree of |ocal autonony; (4) whether the
entity is concerned primarily wth local, as opposed to statew de
problens; (5) the authority to sue and be sued in its own nane;

and (6) the right to hold and use property. See 701 F.2d at 1132;



McDonal d, 832 F.2d at 906.2 Typically, sonme factors will suggest
that the agency is a "citizen," while others will suggest that it
is the alter ego of the state. Tradigrain, 701 F.2d at 1133.
This is precisely what occurred when we applied this test to
the M ssissippi State Port Authority in Tradigrain. W found sone
factors suggested the Port Authority was a citizen. These
included: the authority to sue and be sued in its own nane; the
ability to own property and enter into contracts; and w de
discretion in exercising its duties. |d. Against these factors,
many ot hers supported the opposite view For exanple, the titleto
all Port Authority property vested in the State of M ssissippi
Li kewi se, while the Authority could issue bonds, they becane
general obligations of the state. Additionally, all contracts had
to be awarded pursuant to state law of public contracts. The
Authority made financial reports to the state |egislature and was
audited by the state auditor. | d. Most inportantly, state |aw
specifically provided that the Port Authority waived imunity from
suit only to the extent of liability insurance coverage. W
concluded that "[t]he language in the statute strongly suggests
that the legislature considered the Authority an alter ego of the
State.”" 1d. Wile the Court did not base its holding solely on

this statute, 1its Ilanguage, conbined wth other provisions

2The McDonal d factors are technically a test for Eleventh
Amendnent imunity. However, as we specifically stated in
Tradigrain, "the analysis of an agency's status is virtually
i dentical whether the case involves determ nation of imunity
under the El eventh Amendnent or a determ nation of citizenship
for diversity jurisdiction." 701 F.2d at 1132.
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enuner at ed above, clearly tipped the balance in favor of finding
the Port Authority as the alter ego of the State of M ssissippi.
ld. at 1134.

The application of the sane balancing test to the D strict
yields the opposite conclusion. Notw t hstandi ng the general
| anguage in its enabling act describing the District as a political
subdi vision, the remaining Tradigrain factors indicate sufficient
i ndependence fromthe state for diversity purposes. Initially, the
sane characteristics of the Port Authority that inplied it was a
citizen are present here. The District has the authority to sue
and be sued in its own nane, as well as enploy its own counsel.
Enabling Act 8 6(a), (I ). The District can own property and enter
into contracts. 1d. 8 6(e), (0). Like the Port Authority, it has
w de discretion in exercising its duties. 1d. § 25.

However, the factors that led us to conclude that the Port
Authority was the alter ego of the state are absent with the
District. For exanple, title to the Port Authority's property
vested in the state; the District holds all of its property inits
own nanme. Wiile both the Port Authority and the District raise
funds through bonds, unlike the Port Authority, the D strict's
bonds are not obligations of the state. 1d. 8 16. The District,
unli ke the Port Authority, is exenpt fromstate purchasing | aws and
bid requirenents. 1d. 8 23; see Senate Bill 2851, Chap. No. 940,
Local & Private Laws of the State of M ssissippi, 8§ 6(0) (1984)
(amending Enabling Act to include exenption from state |aws

regardi ng conpetition). Likewse, the District is exenpt fromthe



very financial reports to the legislature that the Port Authority
is required to nake. Unlike the Port Authority, there is no
special legislation relating to waiver of imunity based on
liability insurance coverage. Finally, the District is concerned
W th wastewater treatnent in three coastal counties—a | ocal rather
than statewi de concern.® In sum the very factors that led this
Court in Tradigrain to conclude that the Port Authority was the
alter ego of Mssissippi, |eads us to the opposite conclusion for
the District. Consequently, the district court did not err in
refusing to dismss the suit against the District for lack of
diversity jurisdiction
SOVEREI GN | MMUNI TY

The fact that application of Tradigrain vests the federa
courts with jurisdiction over this diversity lawsuit, does not
silence this controversy. | ndependent of the jurisdictional

chal l enge, the District contends that as a matter of M ssi ssi ppi

5The District contends that dark v. Tarrant County, 798
F.2d 736 (5th G r.1986), should be controlling on this issue. In
Clark, after applying the relevant factors we held that the
Tarrant County Adult Probation Departnent was the alter ego of
the state. W opined that while at first glance the probation
departnent appeared to address only a |ocal concern, control over
probationers was a statewide problem Cark, 798 F.2d at 745.
We added that dividing the responsibilities of a state program
into judicial districts was nerely an admnistrative tool. |Id.
However, we specifically noted that "no single factor
concl usively show ed]" that the probation departnent was the
alter ego of the state. I1d. Rather, all of the factors taken as
a whole led us to that conclusion. These additional factors
i ncluded: Texas law giving control of probation departnents to
district judges who are state elected officials; funding from
the state treasury; inability to sue or be sued in its own nane;
and no nention of whether it could hold property in its own nane
or not. |d. at 744-45.
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state law,* it is entitled to sovereign imunity from all tort
cl ai ns. This requires an analysis separate and distinct from
Tr adi gr ai n.

In Pruett v. Gty of Rosedale, 421 So.2d 1046, 1050
(M ss. 1982) (en banc), the M ssissippi Suprene Court abolished the
judicial doctrine of sovereign immunity. Pruett, however,
specifically provided that its hol ding woul d not take effect until
1984. Follow ng Pruett, the M ssissippi legislature enacted the
Sovereign Inmunity Act of 1984. See M ss.Code Ann. 88 11-46-1-23
(Supp. 1995). The Act mandated that its provisions would not apply
to clains accruing prior to 1985; <clains accruing prior to 1985
would be governed by pre-Pruett law?® Interestingly, the
substantive provisions of the Sovereign Immunity Act did not take
effect until after 1993 because each successive |egislature noved
the effective date of the Act forward to the next year and
specifically provided that pre-Pruett |aw should continue to
control prior to the effective date of the Act. See Presley v.
M ssissippi State H ghway Commin, 608 So.2d 1288, 1292-94
(M ss. 1992); Wesl ey v. Msssissippi Transp. Conm n, 857 F. Supp
523, 527-30 (S.D. M ss. 1994).

Utimately in Presley, the M ssissippi Suprenme Court held that

the portion of the Immunity Act requiring courts to apply

“'n this diversity action, it is quite clear, and no one
di sputes, that M ssissippi state substantive |aw applies to the
tort clainms in this suit.

SThis was contained in 8 11-46-6 and has si nce been
repeal ed.
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pre-Pruett |aw was unconstitutional. Followi ng Presley, the
| egislature anmended the Act in 1993 to delete the offensive
provision; this Act is currently in force today. See M ss. Code
Ann. 88 11-46-1-23 (Supp.1995). However, the M ssissippi Suprene
Court subsequently held that Presley should only be applied
prospectively. Robinson v. Stewart, 655 So.2d 866, 868 (M ss. 1995)
(en banc) ("Presley has no retroactive application.").

Since Presley is not retroactive, the Sovereign I munity Act
of 1984 as subsequently anended governs during the post-Pruett and
pre-Presl ey period. Consequently, pre-Pruett sovereign immnity
law, as nmandated by the Act, applies. See Mdhundro v. Alcorn
County, --- So.2d ----, ----, 1995 W 598828, at *4 (Mss. COct. 12,
1995); West v. Conbs, 642 So.2d 917, 920 (M ss. 1994); Morgan v.
Cty of Ruleville, 627 So.2d 275, 278-79 (M ss.1993); Wesley, 857
F. Supp. at 528, 530; Newsom v. Stanciel, 850 F.Supp. 507, 515
(N.D. M ss.1994). The cause of action in this lawsuit arose during
this post-Pruett and pre-Presley gap. Thus, the sovereign imunity
issue is controlled by pre-Pruett |aw.

The district court denied the District's notion for summary
judgnent on inmunity grounds for two reasons. The first basis was
that the District was not afforded inmmunity under the specific
provi sions of the Act because it was perform ng proprietary, rather
than governnental functions and that M ssissippi would apply a

governnental /proprietary distinction to the District.® Describing

The court actually defined the District out of the Act.
According to the court, the Act defines "political subdivision"
as those body politic or body corporate responsible for
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this as argquably a "leap in the law," the court offered an
alternative holding. The court concluded that if the District was
a political subdivision under the Act, any i mmunity provi ded could
be waived to the extent it had general liability insurance. The
court concluded that it had "reviewed the pertinent insurance
provi si ons and concl udes that a materi al issue remai ns whet her PYCA
[sic]” has liability insurance coverage on the clains asserted."
The court also rejected PYCA's argunent that retroactive
application of the Act violated its due process rights.

As described above, it is not the substantive provisions of
the Act that govern the sovereign inmmunity issue in this case.
Rather, it is pre-Pruett | aw as nmandated by the Act that controls.
Pre-Pruett, M ssissippi |aw distinguished between the State and
political subdivisions on the one hand and nunicipalities on the
other. The State, its agencies and political subdivisions, were
imune fromsuit unless inmunity was waived by statute. G antham
v. M ssissippi Dep't of Corrections, 522 So.2d 219, 222
(M ss. 1988). Muni ci palities, however, were subject to a
governnental /proprietary distinction; there was no imunity for
proprietary functions. See Webb v. Jackson, 583 So.2d 946, 952
(M ss.1991); see also Mdrgan, 627 So.2d at 279. The M ssi ssipp

governnental activities. The court then conducted the
governnental /proprietary analysis to determne that the District
was not governnental, ergo not a political subdivision entitled
to immunity. See M ss.Code Ann. 88 11-46-1(i) (defining
political subdivision); 11-46-3 (blanket inmunity provision)
(Supp. 1995).

This shoul d, of course, be the District, not PYCA
13



Suprene  Court has specifically refused to extend the
governnental /proprietary distinction outside of the nunicipal
context. See Strait v. Pat Harrison Waterway Dist., 523 So.2d 36,
40 (M ss.1988), overruled on other grounds, Churchill v. Pearl
River Basin Dev. Dist., 619 So.2d 900 (M ss.1993); see al so
Starnes v. Cty of Vardaman, 580 So.2d 733, 736 (M ss.1991). But
cf. Whnbl e v. Singing River Hosp., 618 So.2d 1252, 1261 (M ss. 1993)
(en banc) (in dicta noti ng t hat reexam nation of
governnental / proprietary distinction may be in order but declining
to do so because of explicit statutory immunity for the entity at
i ssue).

The district court i mproperly applied
governnental /proprietary analysis to the District. The District
was created as a "political subdivision of the State of
M ssi ssi ppi . " Enabling Act, § 4. It is not a nunicipality.
Consequently, under M ssissippi |law the governnental /proprietary
distinctionis sinply not applicable. See Strait, 523 So.2d at 40.
As a political subdivision, the District is inmune fromtort suit
under pre-Pruett law. G antham 522 So.2d at 222.

Despite t he authority i ndi cati ng t hat t he
governnental / proprietary di stinction IS only used wth
muni ci palities, PYCA nonetheless contends that the distinction
applies to the District on the strength of Anderson v. Jackson
Muni ci pal Airport Authority, 419 So.2d 1010 (M ss. 1982) (en banc),
and Thomas v. Hi |l burn, 654 So.2d 898 (M ss. 1995). However, neither

of these cases extend the governnental /proprietary distinction

14



outside the nunicipal context. I n Anderson, the M ssissippi
Suprene Court applied the distinction to the Jackson Minicipa
Airport Authority, an entity created by the Cty of Jackson. The
court specifically noted that "the case lawfromthis Court is that
the operation of an airport by a nmunicipality is a proprietary or
corporate activity." Anderson, 419 So.2d at 1010. This holding
does not extend the proprietary distinction outside of the
muni ci pal cont ext. Li kewi se, Thomas nakes no such extension.
Thomas, quoting at length the |anguage of Anderson, applies the
proprietary analysis to the Gty of Jackson's operation of a garage
and tow ng service. 654 So.2d at 900-01. This authority only
serves toreinforce that the governnental /proprietary anal ysis only
applies to nunicipalities.

Wiile we hold that the District is a political subdivision

cloaked with immunity from tort suit, it could still waive its
immunity to the extent that it purchased liability 1insurance
coverage for the cause of action at issue. See Churchill, 619

So.2d at 905-06.%8 The district court's alternative reason for
denyi ng summary judgnent was that there was a material issue about
coverage. Basically, the district court took the position that,

W t hout deciding the issue, there was a "substantial probability"

8Qddl y, pre-Pruett |aw would hold that inmunity is only
wai ved i f insurance was purchased under express statutory
authority. See French v. Pearl River Valley Water Supply D st.,
394 So.2d 1385, 1388 (M ss.1981). Nonethel ess, the M ssissipp
Suprene Court abolished this requirenent and overruled French in

Churchill. It specifically applied this newrule retroactively
to a post-Pruett and pre-Presley claim See Churchill, 619 So.2d
at 906.
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of coverage. The coverage issue, however, is a legal one for the
court to decide conclusively, not conditionally. See Radmann v.
Truck Ins. Exch., 660 So.2d 975, 977 (M ss.1995) (en banc).

PYCA' s Third Anended Conpl ai nt all eged a cause of action for
"intentional interference with contractual relationship." Inthis
count, PYCA contends the District "actively interfered with the
performance of the subcontract by asserting contractual rights they
did not have and threatening Max Foote wth termnation of the
contract if Max Foote did not force PYCA to proceed.™ Third
Amended Conplaint § 28. Addi tionally, PYCA alleged that the
District intentionally required PYCA to breach its contract with
its electrical suppliers. |d. The basis of these allegations were
"unreasonabl e demands for furnishing and installing electrical
equi pnent” and "inpossible interpretations of the contract." Id.
1 29. As PYCA itself notes in its pleading, these allegations
state an intentional interference with a contract claim

The general liability insurance policy purchased by the
District does not extend to cover intentional interference with
contract clains. The policy provides coverage in three areas:
bodily i njury and property danmage, personal and advertising injury,
and nedi cal paynents. There are no clains for bodily injury,
property damage, or nedical paynents at issue. Al that could
possibly remain is coverage under "personal and advertising
injury." The policy defines advertising injury as "[o]ral or
written publication of material that slanders or |ibels a person or

organi zation or disparages a person's or organization's goods,
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products or services." However, the policy specifically limts
coverage for advertising injuries to those "commtted in the course
of advertising your goods, products, or services." The District's
alleged tortious interference clearly does not fall within this
scope. See Sentry Ins. v. RJ. Wber Co., 2 F.3d 554, 555-57 (5th
Gir.1993).

Li kewi se, the personal injury coverage does not enbrace PYCA' s

claim The policy defines "personal injury" as injury resulting

from false arrest, detention or inprisonnent; mal i ci ous
prosecuti on; wrongful eviction; and violation of right to
privacy. It also includes "[o]ral or witten publication of
material that slanders or libels a person or organization or

di sparages a person's or organization's goods, products or
services." This |language, clearly targeted at |ibel and sl ander
actions, is not invoked by the allegations recounted in PYCA' s
tortious interference claim W conclude that PYCA s intentional
interference with contract claimis not subsuned into the policy's
general coverage for personal and advertising injury. As such, the
exi stence of the general liability insurance policy does not waive
the District's sovereign inmmunity for this claim

In sum the District is a political subdivision of the State
of M ssissippi under pre-Pruett law. As a political subdivision,
the District is entitled to sovereign imunity from PYCA' s tort
clains. Governnental /proprietary analysis, as used by the district
court, is inapplicable. Furthernore, the District has not waived

its imunity fromthe interference with contract claimby purchase
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of general liability insurance because the policy does not provide
coverage for the claimat issue.®
MOTI ON TO AMEND

The District also appeals the denial of its notion to anend
its pleading to include additional clains of fraud and conspiracy
agai nst Foote, O & W and PYCA. This notion, raised three years
into the litigation, was denied by the magistrate judge on the
basis of undue delay and dilatory notive. The district court
agreed. The district court, noting that there was "no just reason
for delay," certified this order for interlocutory appeal under
Rul e 54(Db).

Odinarily, we review the denial of notion to anmend under an
abuse-of -di scretion standard. Wmm v. Jack Eckerd Corp., 3 F.3d
137, 139 (5th Gr.1993). The district court concluded that the
District's late-proffered fraud anendnents were prem sed on
dilatory notive and woul d cause undue delay. The court noted that
the District could have raised a fraud claimin 1991 or 1992, but

did not.?° Furthernore, by its own admission, the District

Additionally, we reject PYCA's alternative argunents
supporting the denial of summary judgnent. PYCA contends that
there is an exception to sovereign immunity for intentional torts
under M ssissippi law. However, PYCA' s authority relates to
qualified imunity for governnent actors, not sovereign immunity
for the state, and is thus distinguishable. See Wst, 642 So. 2d
at 920; G antham 522 So.2d at 225. Likew se, PYCA's
condi ti onal cross-appeal that application of the Sovereign
| munity Act is a violation of due process is neritless. See
Ginmes v. Pearl River Valley Water Supply Dist., 930 F.2d 441,
444 (5th Cr.1991).

1The District was not limted in its discovery during this
period. Consequently, there was no reason why the District could
not have di scovered on its own the factual basis underlying the
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acknow edges that discovery responses received in January 1993
provided it with the underlying facts to support its fraud claim
Still, there was no attenpt to anmend until June 1994. This was
after the district court had gone to considerable efforts to wi nnow
the issues of this conplicated case for trial. Nonet hel ess, we
decline to pass judgnent on the district court's decision to deny
the notion to anend.

Rul e 54(b) of the Federal Rules of G vil Procedure provides
that "the court may direct entry of a final judgnent as to one or
nmore but fewer than all of the clainms ... only upon an express
determnation that there is no just reason for delay and upon
express direction for the entry of judgnent." The propriety of a
Rul e 54(b) certification is reviewable by this Court for abuse of
di scretion. Sears, Roebuck & Co. v. Mackey, 351 U. S. 427, 437, 76
S.Ct. 895, 900-01, 100 L.Ed. 1297 (1956). One of the prinary
policies behind requiring a justification for Rule 54(b)
certification is to avoid pieceneal appeals. Ansam Assocs., Inc.
v. Cola Petroleum Ltd., 760 F.2d 442, 445 (2d Cr.1985). A
district court should grant certification only when there exists
sone danger of hardship or injustice through delay which would be
all eviated by i medi ate appeal; it should not be entered routinely
as a courtesy to counsel. 1d.

We conclude that the district court's certification of this
denial of a notion to anmend was inproper. The district court's

certification articulates no hardship or danger warranting

fraud claim
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i medi at e appeal of this nondispositive notion.' Furthernore, the
district court's Rule 54(b) certification does not perfect
appeal ability if the order is not the final determnation of a
claim Lockett v. General Fin. Loan Co. of Downtown, 623 F.2d
1128, 1129 (5th G r.1980). Denial of l|leave to anend is ordinarily
not final for purposes of appeal. 1d.; WlIls v. South Main Bank,
532 F.2d 1005, 1006 (5th G r.1976); see also Ofshore Logistics
Servs., Inc. v. Mitual Marine Ofice, Inc., 639 F.2d 1168, 1170
(5th Cr.1981). The district court abused its discretion in
certifying this order for i nmedi ate appeal and we therefore di sm ss
the appeal on this issue.
PUNI TI VE DAMAGES

PYCA cross-appeals the district court's orders granting
partial summary judgnent for the District, Foote, and O & Won its
punitive danmages cl ai ns. As to the District, we have concl uded
above that it is a political subdivision entitled to sovereign
immunity fromtort clainms. This, of course, includes any punitive
damage clains arising fromthe alleged torts. The denial of the
punitive damage claimagainst the District was therefore proper.

As to Foote and O & W we dism ss PYCA's appeal for |ack of
appellate jurisdiction. Wiile the district court generously

certified many issues and orders to us, the punitive danages

1The district court itself noted the nondispositive nature
of the notion in its Cctober 3, 1994 order overruling the
District's objections to the nmagi strate judge's order. The
district court recounted that it reviewed the nagistrate judge's
order under a "clearly erroneous or contrary to | aw' standard as
provi ded by Federal Rule of Civil Procedure 72(a) relating to
nondi spositive matters.

20



summary judgnents for Foote and O & W are not anong them The
district court certified only: (1) the order filed February 9,
1994, referencing the January 18t h opi ni on di scussi ng jurisdiction;
(2) the order filed October 3, 1994, relating to denial of notion
to anend; and (3) the order filed Cctober 31, 1994, referencing
t he Cctober 3rd opinion concerning sovereign imunity and punitive
damages against the District only. Since Foote's sunmary judgnent
stens from an independent order, filed January 31, 1994, that has
not been certified for interlocutory appeal, we grant Foote's
pendi ng notion and dismss for |ack of jurisdiction.?!?

PYCA' s cross-appeal against O& Whas a simlar fate. Wile
O & Wwas initially denied summary judgnent on punitive damages in
t he sane opi nion and order granting Foote's, the court subsequently
granted summary judgnent to O & Win a notion for clarification
In this order, filed Novenber 8, 1994, the court found, as a matter
of law, that O & Wwas an agent of the District and could not be
Iiable for punitive damages. This order has not been certified for
interlocutory appeal. Consequently, we grant O & Ws pending
motion and dismss the cross-appeal for lack of appellate

jurisdiction.?®

12\\6 reject PYCA' s contention that both January 18th
opi ni ons are sonehow included in the interlocutory appeal via the
certification order. The certification order specifically
mentions only the February 9th, October 3rd, and October 31st
orders. Foote's partial summary judgnent stens froma January
31st order.

3\We al so reject PYCA' s additional argunents suggesting that
this Court should exercise jurisdiction. The relevant issues
Wth respect to the District are its status as a citizen and its
claimof sovereign imunity. The relevant issues with respect to
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CONCLUSI ON

The district court properly exercised diversity jurisdiction
over this conplex conmmercial |awsuit. However, because we hold
that the District is entitled to sovereignimmunity, we DISM SS t he
tort clainms |odged against the District. In as nmuch as the
District's entitlenent to sovereign inmunity precludes recovery for
both tort and punitive damages, we AFFIRMthat part of the judgnent
di sm ssing punitive danmage clains against the District. Further,
t he appeal of the order denying the District's notion to anend is
DI SM SSED. Finally, we grant Foote and O & Ws notion to DI SM SS

PYCA' s cross-appeal for lack of jurisdiction.

Foote and O & Ware not related to the District's issues, but
principally concern contract interpretation and agency. Pendent
appellate jurisdiction is inappropriate because the rel evant

i ssues to Foote and O & Ware not inexplicably intertwined with
the issue relevant to the District. See Garner v. Wl finbarger,
433 F.2d 117, 120 (5th Cr.1970) (counseling agai nst exercise of
pendent appellate jurisdiction even when record is before us and
parties want resolution). Likew se, the collateral order
doctrine is not applicable because the orders granting parti al
summary judgnent to these parties on the punitive danage issue
woul d still be reviewable on appeal froma final judgnent on the
merits. See Kershaw v. Shalala, 9 F.3d 11, 14 (5th Cr.1993)
(listing prerequisites for collateral review).
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