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RHESA HAVKI NS BARKSDALE, Circuit Judge:

This interlocutory appeal by the Canutill o | ndependent School
District turns on whether, wunder Title |IX of the Education
Amendnents of 1972, 20 U.S.C. 88 1681 et seq., a school district is
strictly liable for its teacher’s sexual abuse of a student; and,
if not, whether another teacher’s being told about the abuse is
sufficient notice to the school district for possible liability
under sonme other standard. W REVERSE the denial of the schoo
district’s notion for judgnent as a matter of law on the Title I X

cl ai m and REMAND.



l.

The school district is located in Canutillo, Texas, and
recei ves federal financial assistance. At the Canutillo Elenentary
School, Rosemarie Leija was assigned in 1989 to the second-grade
homeroom cl ass of Pam Mendoza and the physical education/health
cl ass of Tony Peral es.

Peral es’ classes were a part of the daily curriculum Once a
week, he taught heal th, which consisted primarily of show ng novi es
to his students in a darkened classroom Throughout the 1989-90
school year, Peral es sexually nol ested Leija during these show ngs.
One of Leija s classmates testified that, during this sane tine
period, she was also nolested in a simlar manner by Perales.

In early 1990, Leija and the other student told Mendoza about
sone of Perales’ actions. Mendoza spoke with each of the girls
individually and told them to avoid Perales. Mendoza tal ked to
Per al es about the accusations, but she did not advise anyone el se,
such as the superintendent or principal. Later that spring, Leija
tol d her nother that Peral es had been touching her. Leija’ s nother
di scussed the matter with Mendoza at one of the regularly schedul ed
parent -teacher conferences, and Mendoza told her that she woul d
ook into the matter. Leija’s nother did not discuss this with
anyone other than her husband. According to Leija, Mendoza
confronted her after the conference and threatened her wth

“trouble” if she was |ying about her accusati on.



Afterwards, Leija did not speak with anyone about the abuse
until she began counseling sessions in 1993. Her parents, as next
friends, then filed this action against the school district (ClSD)
and Perales under Title I X and under 18 U S.C. § 1983. Sunmmar y
j udgnent was granted Cl SD on the § 1983 claim
During the trial of the Title IX claim at the cl ose both of
Leija’ s case and of all the evidence, CI SD noved for judgnent as a
matter of lawon the basis that, inter alia, Leija had not produced
evidence of discrimnatory intent on its part. Both notions were
denied, and the special interrogatories given the jury prem sed
CISDs liability instead on a “negligent agent” theory:
Did Pam Mendoza, as an agent of [CISD], know
or, in the exercise of reasonable care, should
she have known, of the sexual harassnent or
abuse by Tony Peral es agai nst Rosenarie Leija?
Did Pam Mendoza take the steps a reasonable
person would have taken under the sane or
simlar ~circunstances to halt the sexual
harassnent or abuse by Tony Peral es against
Rosemarie Leija?

The jury returned a verdict for Leija, awarding $1.4 mllion in

conpensat ory damages

Post-verdict, ClSD again sought judgnent as a matter of |aw
and noved, inthe alternative, for remttitur. Anong other things,
it again mintained that Leija had not shown intentiona

discrimnation on its part. In denying the notion, the district

court changed course and held, in a nost conprehensive opinion



that its instructions on liability were unnecessary because Cl SD
was instead strictly liable for Perales’ actions. 887 F. Supp

947, 953 (WD. Tex. 1995). However, because the court was
concerned that Title IX strict liability mght expose schoo

districts to “potential insolvency”, it held also that danmages
should be |limted to expenses for nedical and nental health
treatnent and for special education. 1d. at 956. And, because the
damages special interrogatory was not solimted, the court treated
CISD's remttitur notion as one for a new trial on damages and
granted it. 1d. at 957. The court later certified its order under
28 U.S.C. 8§ 1292(b) for imedi ate appeal, and this court granted
Cl SD | eave to do so.

1.

Al t hough CI SD presents several points, this interlocutory
appeal turns on whether the liability standard under Title I X for
t eacher-student sexual abuse is strict liability; and, if it is
not, whether the notice to Mendoza, a teacher, is sufficient to
hol d the school district liable. 1n so deciding, we reviewde novo
the denial of CISD s notion for judgnent as a matter of |aw, using
the sane standards as those applied by the district court. E. g.,
Conkling v. Turner, 18 F.3d 1285, 1300-01 (5th G r. 1994). Such
judgnent is appropriate if, after viewing the record in the |ight

nost favorable to the nonnovant, there is no “legally sufficient



evidentiary basis” for a reasonable jury to have found for the
prevailing party. Id. (quoting FED. R CvVv. P. 50(a)).

Title I X provides in relevant part: “No person in the United
States shall, on the basis of sex, be excluded fromparticipation
in, be denied the benefits of, or be subjected to discrimnation
under any education programor activity receiving Federal financi al
assistance....” 20 U S.C. 8§ 1681(a). There is an inplied right of
action under Title I Xin favor of victins of discrimnation on the
basis of sex, Cannon v. University of Chicago, 441 U S. 677, 709
(1979), and nonetary damages nmay be awarded for its intentiona
violation, Franklin v. GuM nnett County Pub. Sch., 503 U S. 60, 74-
76 (1992).

For purposes of this appeal, we assune that discrimnation “on
the basis of sex” includes sexual abuse of a student by a teacher.
See id. at 75. CISD, unlike the amci, does not contend otherw se.
See Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 477 (5th Gr.)
(en banc) (Jones, J., dissenting) (citing Franklin for proposition
that school accepting federal funds “render[s] itself potentially
liable” to Title I X clains for teacher-student sexual harassnent),
cert. denied sub nom Lankford v. Doe, 115 S. C. 70 (1994). But
see Franklin, 503 U S at 62-63 (limting question presented to
“whether the inplied right of action under Title I X ... supports a
claimfor nonetary damages”); Row nsky v. Bryan I ndep. Sch. Dist.,

80 F.3d 1006, 1011 n.11 (5th Cr. 1996) (“[Alny language in
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Franklin regarding teacher-student sexual harassnment is pure
dictum”), cert. denied, 65 U S.L.W 3033 (U S. Cct. 7, 1996) (No.
96- 4) .

A

The district court was the first to adopt strict liability as
the standard for school district Title IX liability for teacher-
student sexual abuse. Three other standards have been utili zed.
We summari ze thembriefly before addressing, and rejecting, strict
liability.

1

The three approaches generally followed are those used for
Title VI of the Cvil Rights Act of 1964, 42 U S.C. 88 2000d et
seq.; for Title VII of that Act, 42 U S.C. 88§ 2000 et seq.; and
pursuant to Restatenent (Second) of Agency 8§ 219.

a.

Cl SD urges that Leija nust prove that the school district
itself engaged in intentional sex-based discrimnation. Its basis
is the statement in Cannon that Title I X was “patterned” after
Title VI. Cannon, 441 U.S. at 694. As the Court noted, “the two
statutes use identical |anguage to describe the benefited class”,
id. at 694-95. Title VI provides: “No person in the United States
shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be

subj ected to discrimnation under any programor activity receiving



Federal financial assistance.” 42 U S.C. § 2000d. Both statutes
also utilize a simlar “admnistrative nmechanisni to termnate
fi nanci al assistance to recipients “engaged 1in prohibited
di scrimnation”. Cannon, 441 U S. at 695-96.

Mor eover, our court recently described Title VI as the “nodel”
for Title I X. Row nsky, 80 F.3d at 1012 n.14. And, in Chance v.
Rice University, 984 F.2d 151, 153 (5th Cr.), reh’ g denied, 989
F.2d 179 (5th G r. 1993), a district court’s application of Title
VI standards to a Title I X claimwas not held erroneous. Chance,
however, involved a claimof discrimnation in the pronotion and
conpensation of professors at a university, not teacher-student
sexual abuse; furthernore, aninputed liability standard was not at
issue. 984 F.2d at 152.

To receive conpensatory damages, a Title VI plaintiff nust
prove discrimnatory intent. Quardians Ass’'nv. CGvil Serv. Conmn
of the City of New York, 463 U S. 582, 584 (1983); id. at 608 n.1
(Powell, J., concurring); see Franklin, 503 US at 70.
Consequently, CISD asserts that it cannot be |liable absent proof
that it actually participated in Perales’ discrimnatory conduct.
See, e.g., Seanons v. Snow, 864 F. Supp. 1111, 1117 (D. Utah 1994),
aff’d in part and rev’d in part, 84 F.3d 1226 (10th G r. 1996);
R L R v. Prague Pub. Sch. Dist. 1-103, 838 F. Supp. 1526, 1534

(WD. kla. 1993).



Leija al so di scl ai ns t he district court’s strict
liability/limted damages approach. Leija asserts that Title VI
liability principles should govern instead. The basis for this
approach is the Franklin Court’s reliance on Meritor Savi ngs Bank,
FSB v. Vinson, 477 U S. 57 (1986), a Title VII case, in stating

t hat
[ u] nquestionably, Title |X placed on the
Gm nnett County Schools the duty not to
di scrimnate on the basis of sex, and “when a
supervi sor sexually harasses a subordinate
because of the subordinate’ s sex, t hat
supervisor ‘discrimnate[s]’ on the basis of
sex.” Meritor Savings Bank, FSB v. Vinson
477 U.S. 57, 64 (1986). We believe the sane
rule should apply when a teacher sexually
harasses and abuses a student.

Franklin, 503 U S. at 75.

Under Title VII, the standard for an enployer’s liability for
an enpl oyee’ s conduct depends on the type of sexual harassnent at
i ssue. Courts have held an enployer strictly liable for “quid pro
quo” harassnent (receipt of a benefit conditioned on submssion to
sexual conduct). See Meritor, 477 U.S. at 70-71; Henson v. City of
Dundee, 682 F.2d 897, 910 (11th G r. 1982). However, for “hostile
envi ronnent” harassnent (sexual conduct which, inter alia, creates
an intimdating working environnent), an enployer is liable only if

it knew, or should have known, of that conduct and did not take

appropriate renedial action. N chols v. Frank, 42 F.3d 503, 508



(9th Gr. 1994); Hall v. Gus Constr. Co., 842 F.2d 1010, 1016 (8th
Cir. 1988).
The district court instructed the jury only on a hostile

environnent theory; it refused to instruct on a quid pro quo

t heory. W agree that the abuse in issue is the forner, not
|atter, type. Under these principles for hostile environnment
claims, CISD could be liable if, inter alia, it had actual or

constructive notice of Perales’ actions. See Kinman v. Omaha Pub.
Sch. Dist., 94 F.3d 463, 469 (8th Cr. 1996); Preston v.
Commonweal th of Va. ex rel. New River Community College, 31 F.3d
203, 206-07 (4th Gr. 1994).

C.

As a variation on respondeat superior, the Restatenent
(Second) of Agency 8§ 219 provides a third possible liability
standard: a master is not |liable for his servant’s torts commtted
out si de the scope of enpl oynent unl ess “the master was negli gent or
reckl ess”. Rest atenent (Second) of Agency 8 219(2)(b) (1957).
Under this standard, and because the sexual abuse was not wthin
t he scope of Peral es’ enploynent as a teacher, Cl SD would be |iable
for his actions only if it failed to use reasonable care in
preventing, or failing to renedy, a problemthat it knew, or should
have known, existed. Hirschfeld v. New Mexico Corrections Dep't,
916 F.2d 572, 577 (10th Gir. 1990) (interpreting § 219 in Title VI |

case); see Rosa H v. San Elizario Indep. Sch. Dist., 887 F. Supp.
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140, 142-43 (WD. Tex. 1995); Hastings v. Hancock, 842 F. Supp
1315, 1319 (D. Kan. 1993).
2.

Rej ecting the foregoi ng approaches, the district court adopted
strict liability as the Title IX liability standard for teacher-
student sexual abuse. 887 F. Supp. at 954. As noted, it did not do
so until after the jury rendered its extrenely | arge conpensatory
damages verdict. 1d. at 948. No court had previously adopted this
approach in inmputing liability to a school district for a  Title I X
hostile environnent claim Moreover, subsequent to the district
court rendering its opinion, only one other court has followed
suit. Bolon v. Rolla Pub. Sch., 917 F. Supp. 1423, 1427-28 (E. D
Mo. 1996). That court also certified its order for interlocutory
appeal. 1d. at 1433-34.

In the case at hand, the district court opined that a student
woul d have difficulty neeting any of the usual liability standards
because nost sexual abuse “occurs or at least is attenpted under
cover of secrecy”; and that, “unless the acts of the enployees of
the district are fully and strictly inputed to the district, Title
| X becones potentially inoperative.” 887 F. Supp. at 953. Because
of this proof problem and because “the risk of harmis better
pl aced on a school district than on a young student”, the court

held CISD strictly liable for Peral es’ sexual abuse of Leija. |d.



at 955. For the followng reasons, we reach the opposite
concl usi on.

Qur court explained recently that “precedent strongly
suggests” that Congress enacted Title | X pursuant to its Spending
Cl ause power, U S. ConsT. art. |, 8 8 «cl. 1, and not 8 5 of the
Fourteenth Anmendnent. Row nsky, 80 F.3d at 1012 n.14. Al though
the Franklin Court had earlier refused to decide this issue,
Franklin, 503 U S. at 75 n.8, our court gave cogent reasons for
interpreting Title X in the sane way Title VI is interpreted, as
Spending O ause | egislation, including the identical |anguage of
the two statutes, the fact that Title I X was nodel ed after Title
VI, and the Suprene Court’s traditional hesitance to “attribut][e]
Congressional intent to act under its authority to enforce the
Fourteenth Amendnent.” Row nsky, 80 F.3d at 1012 n.14 (citing
Pennhurst State Sch. & Hosp. v. Halderman, 451 U. S. 1 (1981)).

I n Pennhurst, 451 U S. at 17, the Court described the typical
spendi ng power statute as a contract: “[l]n return for federal
funds, the States agree to conply wth federally inposed
condi tions”. But, Congress nust be clear and “unanbi guous[ ]~
about any conditions or obligations it is inposing on the recipient
of such funds. | d. As the Pennhurst Court explained, *“By
insisting that Congress speak with a clear voice, we enable the
States to exercise their choice know ngly, cognizant of the

consequences of their participation.” 1d. Thus, in Pennhurst, a
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general statenent of |egislative findings characterized as a “bill
of rights” in the statute was insufficient to inpose enforceable
obligations on participants in a Spending C ause program |d. at
18- 27.

Assum ng, arguendo, that Title IX is a Spending C ause
statute, Congress nust be unanbiguous in expressing to school
districts the conditions it has attached to the receipt of federal
funds. Nothing in the statute, however, places a school district
on notice that it wll be strictly liable for its teachers’
crimnal acts. In fact, the conditions Congress inposed on Title
| X recipients are limted to those anti-discrimnation factors
found in its sparse wording; there is no nention of liability
standards, such as intent, actual know edge, gross negligence, or
lack of due diligence, let alone the inposition of liability
without fault. 20 U S.C § 1681.

It would be difficult to conclude that Title IX which
contains no whisper of strict liability, creates this enforceable
obl i gation, whereas the provision at issue in Pennhurst, which was
part of the text of the statute, did not. Pennhurst, 451 U S. at
13-14, 18-27. And, if strict liability were the standard, it
cannot be that a school district that chooses to accept federa
nmoni es can be said to have nade a “knowing[ ]” choice, “cognizant
of the consequences of [its] participation”, when the statute

governing the receipt of those funds is conpletely silent about a
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financially devastating consequence of that participation. Sinply
put, strict liability is not part of the Title |IX contract.

In addition, there is no sound policy reason to hold a school
district financially accountable, through strict liability, for the
crimnal acts of its teachers. As noted, in recasting an argunent
frequently nmade in support of inposing strict liability on product
manuf acturers, see, e.g., Geennman v. Yuba Power Products, Inc.,
377 P.2d 897, 901 (Cal. 1963); Escola v. Coca-Cola Bottling Co.,
150 P.2d 436, 440-41 (Cal. 1944) (Traynor, J., concurring), the
district court explained that “the risk of harmis better placed on
a school district than on a young student.” 887 F. Supp. at 955.

But, along this sanme line, one reason courts and state
| egi slatures have so allocated risk to product nmanufacturers is
because they are better able to spread liability costs anpbng
consuners by raising the price of their products. E.g., Escola,
150 P. 2d at 441 (Traynor, J., concurring). A school district
should not be required to perform a conparable task, even if it
could. A school district’s “products” are its students; there is
no “price” to raise. Instead, public schools are funded typically
by a conbination of federal and state funds and property taxes
levied by the local governing body. W refuse to inpose the
necessity of a “Title | X assessnent” in order to spread the risk of
mllion-dollar verdicts. As horrible acrinme as child abuse is, we

do not livein arisk-free society; it contorts “public policy” to
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suggest that communities should be held financially responsible in
this manner (strict liability) for such crimnal acts of teachers.

Continuing with this product manufacturer anal ogy, another
reason behind product manufacturer strict liability is that the
manufacturer is in a better position than a consuner to search for
and di scover defects in design or manufacture. See, e.g., Escola,
150 P.2d at 440-41 (Traynor, J., concurring). But, there is no
product for a school district to design, test or inspect. Again,
its “products” are its students; they are not the offending item
And, just as is a product manufacturer, a school district is
limted in what it can prevent through careful screening and
monitoring of its enployees, both before and after hiring them
Human bei ngs are i nherently unpredi ctable, nmaking it inpossible for
a school district to discover potential human “defects” the way,
for exanple, that a manufacturer, for its products, can design
agai nst defects, or inspect for them on an assenbly Iine. I n
addition, the Constitution and state and federal law limt the
extent to which a school district can exam ne, inquire about, or
i nvestigate its enpl oyees and their backgr ounds and
characteristics.

Li kew se, as the district court noted, teacher-student sexual
abuse is conducted in secret, mking it difficult, if not
i npossible, to detect without being told about it. Qobvi ousl y,

i mredi at e and adequate notice is one of the best neans of stopping



abuse and renoving (and convicting) the abuser. In fact, as a
matter of public policy, it may well be that requiring know edge by
the school district, often acquired by being told about such abuse,
as a condition to recovery of damages will result in nuch quicker
and greater protection not only to the person being abused and
provi ding notice, or on whose behalf it is given, but wll also
better protect or otherwise benefit those who nmay then be
under goi ng abuse fromthat, or another, teacher. This additional
benefit applies equally to those who m ght be otherw se subject to
abuse in the future fromthat teacher, as well as from ot hers.
The district court suggests that strict liability wll
“heighten[ ] the vigilance of the district and cause[ ] enpl oyees
at all levels of the systemto be alert to the problem” 887 F.
Supp. at 955. It is difficult to believe, following |engthy and
national ly publicized child abuse trials, the otherw se hei ght ened
awar eness of child abuse, and the increased filings of Title IX
actions for student abuse, that any school district or teacher is
not already extrenely alert to the problem of teacher-student
sexual abuse. But in any event, as explained, such vigilance,
al ertness, and awareness are insufficient to shield a school
district frompotential financial ruin under the district court’s
strict liability approach, even with the limted damges it coupl es
to that standard. Strict liability converts the school district

from being the educator of children into their insurer as well.



And, if it is their insurer, it is nost arguable that its role as
educator -- needed now nore than ever -- wll suffer, and suffer
nmost greatly.

It is true that the Suprene Court has found an inplied
private cause of action in Title I X even though the statute is
silent. Cannon, 441 U. S. at 709. And, it is also true that the
Court discerned an intent on the part of Congress to provide al
appropriate renedies for aTitle I Xviolation, although the statute
makes no nention of them Franklin, 503 US. at 71-75. But
strict liability is a step too far; we wll not take it.

B

As discussed infra, and based on the facts in this case
(especially because the only notice was to another teacher), it is
not necessary now to nove beyond our rejection of strict liability
and adopt a liability standard for Title I X cases of the type at
hand. Leija s Title IX claimfails under each of the three types
comonl y appli ed.

1

O course, if the appropriate standard were anal ogous to Title
VI, even notice, absent direct involvenent by the school district,
would not inpute liability to the district. See RL.R, 838 F
Supp. at 1534. It is undisputed that there was no such i nvol venent
by Cl SD. Therefore, the Title I X claim would fail wunder this

standard. W turn to howit would fare under a liability standard
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akin to Title VIl or 8 219 of the Restatenent (Second) of Agency.

(Needl ess to say, the brevity of this Title VI anal ogy, especially

as conpared to the length of the discussion that follows, should

not be understood to nean that, for purposes of this opinion, we

view it as having less validity than those other two standards.)
2.

Under the standard for Title VII or § 219, a school district
woul d be liable if it knew, or should have known, of the teacher’s
conduct and failed to take renedial action. See DeAngelis v. E
Paso Mun. Police Oficers Ass’n, 51 F. 3d 591, 593 (5th Gr.) (Title
VII), cert. denied, 116 S. . 473 (1995); H rschfeld, 916 F. 2d at
577 (8 219). Restated, under either standard, actual or
constructive notice, inter alia, would constitute a sufficient
basis for Title IX liability. Both CISD and Leija agree on this
poi nt .

a.

Therefore, under either standard, the question then becones:
To whom nust such notice be given? CISD asserts that, at the
| east, a nmanagenent-|evel enployee nust have notice of the
teacher’s actions. Leija counters that, as long as the student
reports the actions to soneone “appropriate” to receive the
conplaint, the notice el enent has been satisfied.

In the Title VII context, our court has explained that an

enpl oyer has actual notice of harassnent when an enpl oyee conpl ai ns
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to “higher managenent”. Waltman v. International Paper Co., 875
F.2d 468, 478 (5th Cr. 1989); see al so Nash v. El ectrospace Sys.,
Inc., 9 F.3d 401, 404 (5th CGr. 1993) (discussing failure of
plaintiff to conplain to “conpany hierarchy”). A Title VI
plaintiff can show constructive notice by “showing the
pervasi veness of the harassnent, which gives rise to the inference
of knowl edge or constructive know edge”. Waltnman, 875 F.2d at 478
(quoting Henson, 682 F.2d at 905). (As discussed infra, there is
no evidence that, at the tinme of the assaults on Leija, Perales’
conduct was so pervasive that a reasonable juror could infer that
Cl SD had know edge of the situation.)

QG her circuits have adopted a simlar definitionfor Title VII
actual notice. N chols, 42 F.3d at 508 (“The proper analysis for
enpl oyer liability in hostile environnent cases i s what nmanagenent -
| evel enpl oyees knew or shoul d have known....”); Hall, 842 F. 2d at
1015- 16 (expl ai ni ng that enpl oyer had actual notice because forenman
was told of harassnent); Katz v. Dole, 709 F.2d 251, 255-56 (4th
Cir. 1983) (describing personnel that put enployer on notice of
harassnment as “supervisory”); Henson, 682 F.2d at 905 (“The
enpl oyee can denonstrate that the enpl oyer knew of the harassnent
by showing that she conplained to higher nmanagenent....”).

Li kew se, under 8§ 219, courts require that a plaintiff notify

managenent - | evel enpl oyees before an enpl oyer can be said to have



actual know edge. See Hirschfeld, 916 F.2d at 577 (citing EEOC v.
Haci enda Hotel, 881 F.2d 1504, 1516 (9th G r. 1989)).

There is no reason to define actual notice differently in the
Title | X context. |In fact, the one Title VII case cited by Leija
to support her “appropriate enployee” contention described the
personnel that the plaintiff notified as “supervisory”. Llewellyn
v. Celanese Corp., 693 F. Supp. 369, 380 (WD.NC  1988).
Moreover, it nmakes little sense, on the one hand, to nake liability
contingent, inter alia, on whether the enployer (school district)
takes “pronpt renedi al action”, see DeAngelis, 51 F. 3d at 593, yet,
on the other hand, define “enployer” so broadly as to include
personnel who have no authority to take such action. Therefore,
before the school district can be held |liable under Title | X for a
teacher’s hostile environnment sexual abuse, soneone in a
managenent - | evel position nust be advi sed about (put on notice of)
t hat conduct, and that person nust fail to take renedial action.

For purposes of this appeal, we need not decide, and thus
| eave for another day, the question of whether the appropriate (or
| owest | evel) managenent -1l evel person to be notifiedis a Title I X
coordi nator, vice-principal, principal, superintendent, or school
board nenber. But cf. Rowi nsky, 80 F.3d at 1021 (Dennis, J.,
di ssenting) (student-student sexual harassnent is actionabl e under
Title I X if “board had know edge of the harassnent and failed to

take appropriate corrective action”) (enphasis added). Cbviously,
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that question is strongly linked to the facts and circunstances,
including applicable state |law, of each case. It is clear,
however, that, to even begin to qualify as “nmanagenent-level”, a
person nmust have sone aut hority over enpl oyees, i ncluding, perhaps,
the power to hire, fire, or discipline. This condition stens from
case |law and the | anguage of Title VII itself.

Title VII1 defines an “enployer” to include all “agent[s]”, but
not all “enployees”, of the enployer. 42 U S.C. § 2000e(b). The
Suprene Court focused on this distinction in Meritor Savings Bank,
477 U.S. at 72: “Congress’ decision to define ‘enployer’ to
i nclude *any agent’ of an enployer ... surely evinces an intent to
place sonme limts on the acts of enployees for which enployers
under Title VII are to be held responsible.” Qur court is well
aware of this distinction. See Mohamv. Steego Corp., 3 F.3d 873,
876 (5th Gir. 1993), cert. denied, 510 U.S. 1197 (1994).

Courts have interpreted the term“agent” to nean soneone who
“serves in a supervisory position and exercises significant control
over ... hiring, firing, or conditions of enploynent”. Sauers v.
Salt Lake County, 1 F.3d 1122, 1125 (10th Cr. 1993) (quoting
Paroline v. Unisys Corp., 879 F.2d 100, 104 (4th Cr. 1989) vacated
in part, 900 F.2d 27 (4th Cir. 1990); see also Pierce .
Commonweal th Life Ins. Co., 40 F.3d 796, 803 (6th Gr. 1994). In
fact, the Fourth Crcuit has explained, “[The agent] need not have

ultimate authority to hire or fire to qualify as an enpl oyer, as
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long as he or she has significant input into such personnel
decisions”. Paroline v. Unisys Corp., 879 F.2d 100, 104 (4th Cr
1989) .

This definition of “enpl oyer” (including agents) i s synonynous
wi th the understandi ng our court had of “enployer” in DeAngelis v.
El Paso Municipal Police Oficers Ass’'n, when it |listed as one of
the elenments of a Title VII plaintiff’'s prima facie case for
hostil e environnent that “the enpl oyer knew or shoul d have known of
the harassnent and failed to take pronpt renedial action”
DeAngelis, 51 F.3d at 593. Accordingly, the term *“higher-
managenent personnel” includes only those individuals with sone
degree of job-related authority over other enpl oyees.

Thus, in Nash v. Electrospace System Inc., our court
expl ai ned that an enpl oyer did not know, and coul d not have known,
of the harassnent “until [the plaintiff] conplained to those with
authority to address the problenf. Nash, 9 F.3d at 404 (enphasis
added). And, in Hall v. Qs Construction Co., the Eighth Crcuit
found that a construction conpany had actual notice of a hostile
envi ronnent when a foreman had w tnessed and received conpl aints
about the sexually harassing conduct. Hall, 842 F.2d at 1016.

In sum if Title VII or 8 219 principles are applicable for
Title I X liability, the school district does not have actual

know edge of hostile environnment sexual harassnent until soneone



wth authority to take renedial action is notified. Again, it may
wel | be that that soneone nust be a nenber of the school board.
b.

In any event, it is clear that Mendoza, the teacher put on
notice, did not have the requisite authority. At the elenentary
school, she served only in the capacity of a classroom teacher.
Mendoza did not serve on the school board or as a superintendent,
assi stant superintendent, principal, or assistant-principal. And,
the Cl SD student handbook desi gnated the assi stant superintendent,
not Mendoza, as the CISD Title | X coordinator (and the person to
recei ve student conplaints). Mendoza sinply had no job-rel ated
authority over Perales or, for that matter, any other teacher. As
a final indicator, we note that, when asked at trial whether she
was an appropriate person to receive a student’s conplaint of
sexual abuse and harassnent, Mendoza invoked her Fifth Amendnent
rights.

C.

Accordingly, we apply these assunptions and conclusions to
this record to determ ne whether the school district had the
requi site actual or constructive notice. As stated, we hold that
it did not.

Leija was not in Perales’ gymhealth class after the 1989-90
school year; and, in early 1991, during Leija s third grade year,

she and her famly left Canutillo. Perales, however, continued to



sexual |y abuse his students. In Cctober 1990, a parent conpl ai ned
to the assistant-principal at the elenmentary school that Perales
had sexually nolested her daughter. The allegation was
i nvesti gated, and Peral es was war ned about his interaction with the
students. In February 1991, four nore girls conpl ai ned of sexual
abuse, this tine to the principal, who pronptly reported the
incidents to the Cl SD superintendent. ClISD i mediately suspended
Perales. Law enforcenent officials investigated the nmatter, and
Per al es was subsequently indicted and convi cted of sexual abuse of
a child, whereupon CISD term nated him

Therefore, concerning the tinme frame during which the sexual
abuse of Leija occurred, the record reflects the follow ng:
neither Leija nor her nother told anyone at the school besides
Mendoza (a teacher) what Perales was doing; Mendoza was not at
managenent -1 evel -- she did not have any authority over Peral es or
ot her authority, including to take the requisite renedial action,
so that the notice to her did not constitute notice to ClSD;, no
menber of the school board, the superintendent, the assistant
superintendent, the principal, the assistant-principal or any ot her
managenent - | evel personnel were notified of Perales’ actions; and,
there was no evidence that his conduct was then so pervasive that
a reasonabl e juror could conclude that Cl SD “shoul d have known” of
the abuse. On these facts, CISD had neither actual nor
constructive notice of Per al es’ sexual abuse of Leij a.
Consequently, for the liability standards akin to Title VIl or 8§
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219, as with that discussed earlier for Title VI, the Title IX
claimwas insufficient as a matter of |aw.
L1l

For the foregoing reasons, the Title IX claim fails.
(Accordi ngly, we do not address the damages i ssues.) Therefore, we
REVERSE t he denial of CISD s notion for judgnent as a nmatter of | aw
on that claim and REMAND for entry of judgnent in favor of the
school district.

REVERSED and REMANDED

DENNI'S, G rcuit Judge, dissenting:

| respectfully dissent.

First, | disagree with the mpjority’s failure to consider and
foll ow t he subst anti al jurisprudenti al and regul atory
devel opnents that have taken place under Title I X since this court
visited this fast changing | egal area in Rowi nsky v. Bryan | SD, 80
F.3d 1006 (5th Cr. 1996). | am persuaded by the new devel opnents
that the substantive standards that have evolved under Title VII
should be applied in actions for nonetary damages under Title |IX
based on either the sexual harassnent of a student by a school
enpl oyee or the sexual harassnent of a student by his or her peers.

Second, | could have agreed with the majority’s result had
this case presented only the issue of whether a conplaint of

hostil e environnment sexual harassnent was nmade to nanagenent-| evel



school enpl oyees. However, the certified order appealed from
fairly includes other issues that should be addressed by this
court, viz., (1) whether the conplaints by the second grader and
her nother to her primary or hone room teacher about her sexua

nmol estation by her male health and physical education teacher
constituted sufficient notice because the school district failedto
provi de an adequate conplaint and grievance procedure as required
by Title IX regulations but instead issued a school booklet
directing students and parents to direct conplaints to the child' s
primary or home room teacher; (2) whether a reasonable trier of
fact could have found from the evidence that the nmale teacher’s
conduct constituted quid pro quo harassnent, as well as hostile
envi ronnent harassnent, of the fenmal e second grader, for which the
school district is |iable regardless of whether it knew or should
have known or approved of the harassnent.

Finally, applying the recently devel oped sexual harassnent
precepts, | conclude that (1) the plaintiffs-appell ees presented
sufficient evidence from which a reasonable trier of fact could
conclude that the school district had notice of the sexua
harassnment, which it failed to take adequate renedial steps to
arrest and prevent, and therefore could be held |iable for damages
caused by hostile environnent discrimnation; and (2), in the
alternative, a reasonable trier of fact could find that the male

teacher’s conduct constituted quid pro sexual harassnent of the



femal e second-grade student and, accordingly, if judgnent is not
rendered at this |l evel for the plaintiff-appellees, the case should
be remanded for further proceedings on the quid pro quo issue.

Moreover, in either event, this court should hold that the
trial court exceeded its authority in denying the plaintiff plenary
damages and in inposing restrictions upon their recovery not
provi ded by | aw.

JURI SPRUDENTI AL DEVELOPNMENTS

Title | X provides that “no person in the United States shall,
on the basis of sex, ... be subjected to discrimnation under any
education program or activity receiving Federal financia
assistance....” 20 USC § 1681 (a). In Franklin v. Gam nnett County
Pub. Sch., 503 U S. 60 (1992), the Suprenme Court recogni zed that
Title I X affords an inplied private cause of action for noney
damages in cases of intentional sexual discrimnation; and that a
teacher’ s sexual harassnment and abuse of a student because of the
student’s sex constitutes sexual discrimnation. 1|d., 503 U S. at
74-75, (citing Meritor Savings Bank, FSB v. Vinson, 477 U S. 57, 64
(1986)).

In reviewing clains of sexual discrimnation brought under
Title I X, whether by students or enployees, courts have generally
adopted the sane |egal standards that are applied to such clains

under Title VII. St udent d ai nB: Ki nman v. Omaha Public School

District, 94 F. 3d 463, 467-68 (8th Cr. 1996); Seanobns v. Snow, 84
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F.3d 1226, 1232 (10th G r. 1996); Davis v. Mnroe County Bd. of
Educ., 74 F.3d 1186 (11th Cr. 1996), vacated, pending reh’g en
banc; Murray v. New York Univ. College of Dentistry, 57 F.3d 243
(2d Cr. 1995); Brown v. Hot, Sexy and Safer Productions, 68 F.3d
525 (1st Cir. 1995); Yusuf v. Vassar College, 35 F.3d 709 (2d Cr.
1994); Roberts v. Colo. State Bd. of Agriculture, 998 F.2d 824,
832 (10th Cir.), cert. denied, ---U. S ---, 114 S. C. 580 (1993);
Bosley v. Kearney R1 Sch. Dist., 904 F. Supp. 1006, (WD. M.
1995); Sharif by Salahuddin v. NYS Ed. Dep., 709 F.Supp. 345
(S.D.N Y. 1989); Mise v. Tenple Univ. Sch. Med., 613 F. Supp. 1360
(E.D.Pa. 1985), aff’'d, 800 F.2d 1136 (3d. Cir. 1986); Enployee
Cains: Brine v. Univ. of lowa, 90 F. 3d 271, 275-6 (8th Cr. 1996);
Li psett v. Univ. of Puerto Rico, 864 F.2d 881, 896-98 (1st GCr.
1988); Preston v. Comm of Va., 31 F.3d 203 (4th Cr. 1994); Mbry
v. State Bd. of Community Coll eges and Occupati onal Educ., 813 F. 2d
311 (10th Cir. 1987), cert. denied, 484 U. S. 849 (1987); cf. Doe v.
Taylor, 975 F. 2d 137, 149 (5th G r. 1992)(“[T] here i s no neani ngf ul
di stinction between the work environnent and school environnent
whi ch would forbid such discrimnation in the fornmer context and
tolerate it in the latter.”)

The circuits addressing the elenents of a student’s sexual
harassnment claim based on hostile educational environnent agree
that the plaintiff nust prove: (1) that the student belongs to a
protected group; (2) that the student was subject to unwel cone
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sexual harassnent; (3) that the harassnent was based on sex; (4)
that the harassnment was sufficiently severe or pervasive so as to
alter the conditions of the student’s education and create an
abusive educational environnent; and (5) that sonme basis for
institutional liability has been established. Kinman v. Omaha
Public Sch. Dist., 94 F.3d 463, 467-68 (8th Cr. 1996); Seanons V.
Snow, 84 F.3d 1226, 1232 (10th G r. 1996); Davis v. Mnroe County
Bd. of Educ., 74 F.3d 1186 (11th Gr. 1996), vacated, pending reh’g
en banc; Murray v. New York Univ. College of Dentistry, 57 F. 3d 243
(2d CGir. 1995).

A majority of those circuits have held that in order to
establish the fifth element--viz., that there is a basis for the
educational institution's liability--Title VII principles apply:
(1) The plaintiff nust show that the school knew or should have
known of the harassnent in question and failed to take pronpt
remedial action; and (2) the student can satisfy the “knew or
should have known” requirenent by denonstrating that adequate
information concerning the harassnent was communicated to
managenent -1 evel school enployees or by showing that the
pervasiveness of the harassnent gives rise to a reasonable
i nference of know edge or constructive know edge. Kinman v. Omha
Sch. Dist., supra; Davis v. Mnroe County Bd. of Educ., supra.;
Murray v. New York Univ. College of Dentistry, supra. Accord Doe

v. Petaluma City Sch. Dist., 1996 W 432298 (N.D. Cal. 1996);
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Patricia H v. Berkeley Unified Sch. Dist., 830 F.Supp. 1288
(N.D. Cal. 1993); Burrow v. Postville Comunity Sch. Dist., 929
F. Supp. 1193 (N.D. lowa 1996); Bruneau v. South Kortright Central
Sch. Dist., 935 F. Supp. 162 (N.D.N. Y. 1996); Linson v. Trustees of
the Univ. of Penn., 1996 W. 479532 (E.D. Pa.). The court in Seanons
V. Snow, supra, disposed of the plaintiff’s claimsolely on the
basis of his failure to allege facts constituting sexual
di scrimnation wthout addressing the notice issue.

That Title VII standards should be applied in analyzing a
Title I X sexual harassnment claimby a student is also evident from
the decisions of the Suprenme Court. Although the Court did not
expressly address the issue in Franklin v. OGsm nnett County Public
Schools, 503 U. S. 60 (1992), in holding that Title |IX authorizes
awar ds of conpensatory damages to Title I X plaintiffs generally,
the Court invoked Title VII authority and principles. Franklin
i nvol ved a high school student’s allegations that she had been
sexual ly harassed and assaulted by a teacher and that school
officials with actual know edge of the teacher’s m sconduct had
failed to intervene. ld., 503 U S at 64-65. In rejecting the
argunent that the specific l|anguage of Title IX did not give
educational institutions sufficient notice of their liability for
damages for such intentional discrimnation, the Franklin Court

st at ed:



Unquestionably, Title I X placed on [such institutions] the
duty not to discrimnate on the basis of sex, and “when a
supervi sor sexually harasses a subordinate because of the
subordi nate’s sex, that supervisor 'discrimnate[s]’ on the

basis of sex.” Meritor Sav[ings] Bank, FSB v. Vinson, 477
U S. 57, 64 (1986). W believe the sane rul e shoul d apply when
a teacher sexually harasses and abuses a student. Congress

surely did not intend for federal nobneys to be expended to
support the intentional actions it sought by statute to
proscri be.

ld., 503 U.S. at 75. The Court’s citation to Meritor Savi ngs Bank,
a Title VIl <case, in support of Franklin's central holding
indicates that, ina Title I X suit for gender discrimnation based
on sexual harassnent of a student, an educational institution may
be held |liable under standards simlar to those applied in cases
under Title VII. See Murray v. New York Univ. College of
Dentistry, 57 F.3d at 248-49.

Furthernore, the Suprenme Court has consistently, both before
and after Franklin, used the term “intentional” to distinguish
di sparate treatnent discrimnation, including hostile environnent
di scrim nation, fromuni ntentional di sparate inpact discrimnation.
Thus, by stating that noney damages may be awarded only for
intentional violations of Title IX, the Suprene Court did not
intend to forecl ose student victins fromsuch recovery for sexual
harassnent anmounting to either quid pro quo or hostil e environnent
di scrim nation under principles nodeled onthe Title VIl standards.

I n Guardians Ass’'n v. Cvil Serv. Comm s of New York, 463 U.S.
582 (1983), the Suprene Court held, ina Title VI action prior to

Franklin, that nonetary damages shoul d not be awarded under Title
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VI for unintentional disparate inpact discrimnation. Justice
Wi te, announci ng the judgnent of the Court, explicitly noted that
the holding that damages were not available for wunintentional
di scrimnation based on disparate inpact |eft open the issue of
whet her noney damages woul d be appropriate i n cases of “intentional
discrimnation.” 1d. at 597. Thus, Justice Wiite clearly inplied
that “intentional discrimnation” is discrimnation other than that
based on disparate inpact. This section of Justice Wite’'s opinion
was | oi ned by Justice Rehnqui st. Additionally, the distinction
between intentional discrimnation and unintentional disparate
i npact discrimnation was inplicit in the concurring opinions and
di ssents of Justices O Connor, id. at 613, Marshall, id. at 616,
and Stevens, Brennan and Blacknmun, id. at 645. Therefore, a
majority of the Quardians Court inplicitly but clearly defined
“Iintentional discrimnation” as discrimnation other than disparate
i npact discrimnation. Doe v. Petaluma City Sch. Dist., 1996 W
432298 at *3 (N.D.Cal. July 22, 1996).

Subsequent to Franklin, the Suprene Court in Landgraf v. USI
Fil m Products, 511 U S. 244 (1994), confirmed the distinction it
draws between intentional discrimnation (including hostile
envi ronnent sexual harassnent) and unintentional disparate inpact
discrimnation. The Cvil R ghts Act of 1991 created a right to
recover conpensatory danmages in cases of “unlawful intentional

di scrim nation (not an enpl oynent practice that is unl awful because
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of its disparate inpact)” prohibited by Title VII. 42 US C 8§
1981(a). This anmendnent to Title VII sets up the sane di chotony as
did the Suprene Court in Franklin and Guardians, for it limts the
award  of nmoney danages to cases involving “intentional
discrimnation.” In Landgraf the Suprene Court, in a Title VI

case involving a hostile work environnment claim held that the
provisions affording the right to such noney damages do not apply
toaTitle VII case that was pendi ng on appeal when the statute was
enact ed. The Suprenme Court, in its discussion of whether the
anendnent shoul d be given retroactive application, clearly assuned
that “intentional discrimnation” would include hostile work
envi r onnent discrimnation based on co-worker har assnent .
Landgraf, 511 U S. at 249-50. The Court’s assunption evidently was
based on its own classification of hostile environnent
discrimnation as “intentional discrimnation.” For exanple, the
Court stated that the amendnent “confers a new right to nonetary
relief on persons |like petitioner who were victins of a hostile
wor k envi ronnment but were not constructively discharged.” | d. at
283. Thus the CGuardi ans and Landgraf opinions indicate that when
the Suprene Court referred to “intentional discrimnation” in
Franklin, it was referring to any form of discrimnation other
t han di sparate i npact discrimnation. 1|n other words, “intenti onal
di scrimnation” includes hostile work environnment discrimnation.

See Doe v. Petaluma City Sch. Dist., 1996 WL 432298 at *7-8 (N. D
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Cal. July 22, 1996) (citing also as earlier authority Henson v.
City of Dundee, 682 F.2d 897, 902-05 n. 11 (11th Gr. 1982); Andrews
v. Cty of Philadelphia, 895 F.2d 1469, 1482 n.3 (3d Gr.
1990) (“[T] he intent to discrimnate on the basis of sex in cases
i nvol vi ng sexual propositions, i nnuendo, pornographic materials, or
sexual derogatory |l|anguage is inplicit, and thus should be
recogni zed as a matter of course”)).

Thi s background explains why recent cases under the 1991
anendnents to Title VIl sinply characterize hostile work
envi r onnent discrimnation as a species of i ntenti onal
di scrim nation, w thout discussion. Petaluma, 1996 W. 432298 at
*10 (citing Townsend v. Indiana Univ., 995 F.2d 691 (7th Gr.
1993); Raney v. Dist. O Colunbia, 892 F. Supp. 283 (D.D.C. 1995);
Sassaman v. Heart Gty Toyota, 879 F.Supp. 901 (N.D.Ind. 1994);
Splunge v. Shoney’'s, Inc., 874 F.Supp. 1258 (MD. Ala. 1994);
Preston v. Inconme Producing Mnagenent, Inc., 871 F.Supp. 411
(D. Kan. 1994); Meadows v. Quptill, 856 F. Supp. 1362 (D. Ariz. 1993);
Powel | v. Las Vegas Hilton Corp., 841 F. Supp. 1024 (D. Nev. 1992)).
“I'f there was anbiguity regarding whether hostile environnent
clains were a species of intentional discrimnation, this anbiguity
has now been resol ved by the 1991 anendnents and t he cases appl yi ng
them” Id.

Moreover, the recent draft guidances issued by the Ofice of

Cvil R ghts of the Departnent of Education discussed below
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confirnms that the majority of the courts are correct in applying
the standards devel oped under Title VII in the adjudication and
review of students’ clains based on Title I X violations involving
peer or school enpl oyee hostile environnent discrimnation.

REGULATORY DEVELOPMENTS

I n Row nsky we recogni zed that “[w]hen interpreting title | X
we accord the OCR s [Ofice of Cvil R ghts of the Departnent of
Education] interpretations appreci able deference.” 80 F.3d at 1015
n.20 (citing Cohen v. Brown Univ., 991 F.2d 888, 895 (1st Cr.
1993)), which el aborat ed:

[We treat [the Departnment of Education], acting through its
OCR, as the adm nistrative agency charged with adm nistering
Title I X

Recogni zi ng t he agency’ s rol e has i nportant practical and
| egal consequences. Although [the Departnent] is not a party
to this appeal, we nust accord its interpretation of Title I X
appreci abl e deference. See Chevron U S. A Inc. v. Natura
Resources Defense Council, Inc., 467 U. S. 837, 844, 104 S. C
2778, 2782, 81 L.Ed.2d 694 (1984); see also Udall v. Tall man,
380 UsS 1, 16, 85 S . 792, 801, 13 L.Ed.2d 616
(1965) (noting that the Suprene Court “gives great deference to
the interpretation given the statute by the officers or agency
charged with its admnistration”).

Nevert hel ess, the Row nsky majority concluded that 34 CF. R 8§

106. 31* cannot reasonably be read to prohibit a recipient from

. Subpart D--Discrimnation on the Basis of Sex
in Educati on Pr ogr ans and Activities
Pr ohi bi t ed
8 106. 31 Education Prograns and Activities.
(a) General. Except as provided el sewhere in this
part, no person shall, on the basis of sex, be excluded

fromparticipation in, be denied the benefits of, or be
subjected to discrimnation under any academ c,
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know ngly all owi ng peer sexual harassnent of students. 80 F.3d at
1015. The majority inferred as nmuch because the nost definitive
statenent by the OCR on sexual harassnent at that tine |eft
unresol ved the issue of peer sexual harassnent. |[d.

Subsequent to the handi ng down of Row nsky on April 2, 1996,
however, the OCR issued (1) on August 16, 1996, a draft docunent on
“Sexual Harassnent Quidance : Peer Sexual Harassnent [ Gui dance],”
provi di ng educational institutions with information regarding the

standards used by OCR to investigate and resol ve cases involving

extracurricular, research, occupational training, or
ot her education program or activity operated by a
recipient which receives or benefits from Federa
financi al assistance.....

(b) Specific prohibitions. Except as provided in
this subpart, in providing any aid, benefit, or service
to a student, a recipient shall not, on the basis of sex:

* * *

(2) Provide different aid, benefits, or

services or provide aid, benefits, or services

in a different manner;

(3) Deny any person any such aid, benefit, or

servi ce;

(4) Subject any person to separate or

different rules of behavior, sanctions, or

ot her treatnent,;

* * *

(6) Ald or perpetuate discrimnation against

any person by providing significant assistance

to any agency, organization, or person which

di scrimnates on the basis of sex in providing

any aid, benefit or service to students or

enpl oyees;

(7) Oherwise I|limt any person in the

enjoynent of any right, privilege, advantage,

or opportunity.



clains that peer sexual harassnent has <created a hostile
environnent in violation of Title I X 61 Fed. Reg. 42,728 (August
16, 1996); and (2) on COctober 4, 1996, a draft docunent on “Sexual
Har assnent CQui dance: Harassnent of Students by School Enpl oyees,”
provi di ng educational institutions with information regarding the
standards wused by the OCR to investigate and resolve cases
involving clains that sexual harassnent of students by school
enpl oyees has created a hostile environnent in violation of Title
| X. 61 Fed. Reg. 52,171 (Cctober 4, 1996). (N.B. The OCR attached
both draft docunents as appendices to 61 Fed. Reg. 52,171.) The OCR
invited interested parties to comment on the <clarity and
conpl eteness of the draft guidances. The periods for conmment on
these draft docunents have el apsed. The OCR is proceeding to
conbi ne the substance of the two drafts in one Guidance that wll
be issued in the very near future.

In effect, the new OCR QGuidance wll provide that, in
accordance with the OCR s |ongstanding nationw de practice, the
| egal principles devel oped under Title VIl should be applied in
determ ni ng when a hostil e environnment discrimnation violation has
occurred because of sexual harassnent of a student by either peers
or a school enployee. 1In the nore recent draft docunent the OCR
st at ed:

Consistent with the Suprene Court’s decision in Franklin v.

GmM nnett County Public Schools, 503 U S. 60 (1992)(holding

that a student may sue a school district for damages based on
sexual harassnent by a teacher), OCR has applied Title I X to

- 36 -



prohi bit sexual harassnment of students by school enpl oyees.
The standards in the Quidance reflect OCR s |ongstanding
nati onw de practice and reflect well established |egal
principles devel oped under Title VII of the Gvil R ghts Act
of 1964, which prohibits gender discrimnation in enploynent.

61 Fed. Reg. at 52,172.

Bel ow are highlights of the two Gui dance drafts. The materi al
is lifted as al nost verbatim excerpts fromthe drafts. Footnote
material has been nerged with text material in many instances.
Citations of authorities have been selectively drawn from the
footnotes. This presents a quick, inconplete view of sone of the
significant provisions.

School Enpl oyee Har assnent

According to the OCR draft @uidance, sexual harassnent of
students by a school enployee is a form of prohibited sex
discrimnation in the foll ow ng circunstances:

Quid Pro Quo Harassnent--A school enployee explicitly or

inplicitly conditions a student’s participation in an

educati on program or school activity or bases an educati onal
decision on the student’s subm ssion to unwelconme sexual
advances, requests for sexual favors, or other verbal or
physi cal conduct of a sexual nature. Quid pro quo harassnent
is equally unlawful whether the student resists and suffers
the threatened harmor submts and thus avoids the threatened

harm [61 Fed.Reg. at 52,172].



Hostil e Envi ronment Harassnent - - Sexual | y harassi ng conduct by
an enployee (that can include unwel conme sexual advances,
requests for sexual favors, and other verbal or physica
conduct of a sexual nature) is sufficiently severe,
persistent, or pervasive to limt a student’s ability to
participate in or benefit from an education program or
activity, or to create a hostile or abusive educational

environnent. [61 Fed.Reg. at 52,172].

A school’s liability for sexual harassnent by its enpl oyees is
determ ned by application of agency principles, see Franklin v.
Gm nnett County Public Schools, 503 U S 60, 75 (1992), i.e., by
principles governing the delegation of authority to or
aut hori zation of another person to act on one's behalf.
Accordingly, a school will always be liable for even one instance
of quid pro quo harassnent by a school enployee in a position of
authority, such as a teacher or admnistrator, whether or not it
knew, should have known, or approved of the harassnent at issue.
See Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 70-71 (1986);
see also Lipsett v. Univ. of Puerto Rico, 864 F.2d 881, 901 (1st
Cir. 1988); EEOC Notice N-915-050, March 1990, at 21; Kadiki V.
Virgi nia Coomonweal th Univ., 892 F. Supp. 746, 752 (E.D. Vva. 1995).
Under agency principles if a teacher or other enployee uses the
authority he or she is given (e.g., to assign grades) to force a
student to submt to sexual demands, the enployee “stands in the
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shoes” of the school and the school will be responsible for the use
of its authority by the enpl oyee/ agent. Kadi ki, 892 F. Supp. at
754-55. [61 Fed.Reg. at 52,172-3].

A school will also be liable for hostile environnent sexua
harassnment by its enployees, i.e., for harassnent that is
sufficiently severe, persistent, or pervasive tolimt a student’s
ability to participate in or benefit fromthe educati on program or
to create a hostile or abusive environnent if the enployee--(1)
Acted with apparent authority (i.e., because of the school’s
conduct, the enpl oyee reasonably appears to be acting on behal f of
t he school, whether or not the enployee acted with authority); see
Restatenent (2d) Agency 8 219(2)(d); Martin v. Cavalier Hotel
Corp., 48 F.3d 1343, 1352 (4th Cr. 1994); or (2) was aided in
carrying out the sexual harassnent of students by his or her
position of authority with the institution. EEOC Pol i cy Gui dance on
Current |ssues of Sexual Harassment at 28; Martin v. Cavalier Hotel
Corp. 48 F.3d at 1352; Karibian, 14 F.3d at 780; Hi rshfeld v. New
Mexi co Corrections Dept., 916 F.2d 575, 579 (10th Cr. 1990). In
many cases the |line between quid pro quo and hostil e environnent
discrimnation will be blurred, and an enployee’s conduct may
constitute both types of harassnment. [Id. at 52,173].

Even in situations not involving (i) quid pro quo harassnent,
(ii) creation of a hostile environnent through an enployee’s

apparent authority, or (iii) creation of a hostile environnment in
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whi ch the enployee is aided in carrying out the sexual harassnment
by his or her position of authority, a school wll be |liable for
sexual harassnent of its students by its enployees if the school
has notice of the harassnent (i.e., knew or should have known of
the harassnent), but failed to take i medi ate and appropri ate steps
to renedy it. Cf. Karibian, 14 F.3d at 780. Determ ning when a
school has notice of sexual harassment is discussed in the Peer
Har assnent CQui dance. [61 Fed.Reg. at 72,173] (discussed infra at
p. 18 et seq.).

Schools are required by the Title | X regul ati ons to adopt and
publish grievance procedures providing for pronpt and equitable
resol ution of sex discrimnation conplaints, including conplaints
of sexual harassnent, and to dissemnate a policy against sex

discrimnation. 34 CFR 106.8(a) and (b)2. If a school fails to do

2 8 106.8 Designation of responsible enpl oyee

and adoption of grievance procedures.

(a) Designation of responsible enployee. Each
reci pient shall designate at |east one enployee to
coordinate its efforts to conply with and carry out its
responsibilities under this part, i ncluding any

investigation of any conplaint conmunicated to such
reci pient alleging any actions whi ch woul d be prohibited
by this part. The recipient shall notify all its
students and enpl oyees of the nane, office address and
t el ephone nunber of the enployee or enpl oyees appoi nt ed
pursuant to this paragraph.

(b) Conpl aint procedure of recipient. A recipient
shal | adopt and publish grievance procedures providing
for pronpt and equitable resolution of student and
enpl oyee conplaints alleging any action which would be
prohi bited by this part.



so, it will be liable for the |lack of procedures regardl ess of
whet her sexual harassment occurred. In addition, if OCR determ nes
that the harassnent occurred, the school nmay be in violation of
Title I X as to the harassnent, under the agency principles
previously discussed, because a school’s failure to inplenent
ef fective policies and procedures agai nst discrimnation nmay create
apparent authority for school enployees to harass students. EECC
Policy Quidance at p. 25 (“***in the absence of a strong, wdely
di ssem nated, and consistently enforced enployer policy against
sexual harassnment, and an effective conplaint procedure, enployees
coul d reasonably believe that a harassi ng supervisor’s actions w |
be ignored, tolerated, or even condoned by upper nmnagenent.”)
[61 Fed. Reg. at 52,173].

In all cases of alleged harassnent by enpl oyees investi gated
by OCR, OCRw || determ ne whether a school has taken i medi ate and
appropriate steps reasonably cal cul ated to end any harassnent that
has occurred, renedy its effects, and prevent harassnent from
occurring again. |If the school has done so, OCR wi |l consider the
case agai nst that school resolved and will take no further action.
This is true in cases in which the school was in violation of Title
I X, as well as those in which there has been no violation of
federal |aw. However, schools should note that the Suprene Court
has held that, should a student file a private | awsuit under Title

| X, nonetary danmages are available as a renedy if there has been a



violation of Title IX Franklin, 503 U S. at 76. O course, a
school’s i Medi at e and appropriate renedi al actions are relevant in
determning the extent and nature of damages suffered by a
plaintiff. [61 Fed. Reg. at 52, 173].

Al t hough generally, a plaintiff nust prove that the sexua
harassnment is unwelcone in order to state an actionable claim if
el enentary students are i nvol ved, wel coneness will not be an i ssue:
OCRwi || never view sexual conduct between an adult school enpl oyee
and an el enentary school student as consensual. Because students
may be encouraged to believe that a teacher has absolute authority
over the operation of his or her classroom a student may not
object to a teacher’s sexually harassing comments during class.
See Leija v. Canutillo 1SD, 887 F. Supp. 947, 945 (N. D. Tex
1993) (“young children, taught to respect their teachers and foll ow
their teacher’s request, often do not know what to do when abuse
occurs”). [61 Fed.Reg. at 52,173].

In determ ning whet her an enpl oyee’s sexual harassnent of a
student created a hostile environnment, i.e., whether it was
sufficiently severe, persistent, or pervasive tolimt a student’s
ability to participate in or benefit fromthe educati on program or
create a hostile or abusive educational environnment, OCR considers
the factors discussed in the Peer Harassnent Guidance. [61
Fed. Reg. at 52, 175-83].

Peer Har assnment



The Peer Harassnent draft gui dance di scusses the anal ysi s that
the OCR foll ows, and that recipients of federal funding shoul d use,
when i nvestigating allegations that sexual harassnment of a student
or students by another student or group of students (peer
harassnent) has created a hostile environnment at an educationa
institution that receives federal financial assistance. [61
Fed. Reg. at 52, 175].

Under Title I Xand its inplenenting regul ations, no indivi dual
may be discrimnated against on the basis of sex in educationa
prograns receiving federal financial assistance. 20 USC § 1681 et
seq.; 34 CFR 8§ 106.31(b), supra n.L1l. In analyzing sexual
harassnent clains, the Departnent also applies, as appropriate to
t he educational context, many of the | egal principles applicable to
sexual harassnent in the work place, developed under Title VII of
the Gvil R ghts Act of 1964, 42 USC § 2000e-2(a). See Franklin v.
Gm nnett County Public Schools, 503 U S. 60, 75 (1992)(applying
Title VII1 principles in determning that a student was entitled to
protection from sexual harassnent by a teacher in school under
Title I X); Murray v. New York Univ. College of Dentistry, 57 F.3d
243, 249 (2d Gr. 1995)(sane); Doe v. Petaluma Cty Sch. D st., 830
F. Supp. 1560, 1571-72 (N.D.Cal. 1993) (sane), rev'd in part on
ot her grounds, 54 F.3d 1447 (9th Cr. 1995). [61 Fed. Reg. at

52, 175] .



In addition, many of the principles applicable to racial
harassnment under Title VI of the Cvil R ghts Act, 42 USC § 2000d
et seq., and Title VII also apply to sexual harassnent under Title
I X. Indeed, Title I X was nodeled on Title VI, Cannon v. Univ. of
Chicago, 441 U.S. 677, 694 (1979).% [61 Fed.Reg. at 52,175 n.2].

Peer sexual harassnment is a form of prohibited sex
discrimnation where the harassing conduct creates a hostile
environnment. See Franklin, 503 U S. at 75; Bosley v. Kearney R-
1SD, 904 F. Supp. 1006, 1023 (WD. M. 1995); Burrow v. Postville
CSD, 1996 U.S. Dist LEXIS 9147 at *34 (N.D. lowa June 17, 1996);
Qona R -S. v. Santa Rosa City Schools, 890 F. Supp. 1452 (N.D. Cal.
1995); Davis v. Monroe County Bd. of Ed., 74 F.3d 1186, 1193 (11th
Cr. 1996), vacated, reh’'g granted; cf. Miurray v. NYU, 57 F.3d at
249. Title | X does not nmake a school responsible for the actions
of the harassing student, but rather for its own discrimnation in
failing to act and permtting the harassnent to continue once a

school official knows that it is happening. [61 Fed. Reg. at

52,180 n. 3].
A school wll have notice of a hostile environnent when it
knew or should have known of the harassnent. Davis v. Monroe

County, 74 F.3d at 1194, and other authorities including Rosa H V.

3 For information on racial harassnent, see the Departnent’s
Noti ce of I nvestigative Guidance for Racial Harassnment, 59 Fed Reg.
11, 448 (1994).
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San Elizario |SD, 887 F.Supp. 140, 143 (WD. Tex. 1995)(“[T]he
school district is in the best position to be on the | ookout for
discrimnatory conduct * * * A ‘knew or should have known’
requi renment mandates that the school district nonitor its enpl oyees
and students and prevents a situation where the district, through
its enpl oyees or policies, turns a blind eye toward di scrim natory
conduct.”)]. Moreover, schools are required by the Title IX
regul ati ons to have gri evance procedures t hrough whi ch students can
conpl ai n of alleged sex discrimnation by other students, including
sexual harassnment. 34 CFR § 106.8(b). [61 Fed.Reg. 52,178-79].

A school wll be liable for the conduct of its students that
creates a sexually hostile environnment where (i) a hostile
envi ronnent exists, (ii) the school knows (“has notice”) of the
harassnment, and (iii) the school fails to take immediate and
appropriate steps to renedy it. [61 Fed.Reg. at 52,177]. [Gting
agai n Franklin, Bosley, Doe, Burrow, Cona R -S., Davis, and Murray,
cited above. ]

A recipient can receive notice of peer sexual harassnent
creating a hostile environnent in many different ways. Because
schools are required to have Title IX grievance procedures, a
student may have filed a grievance or conplained to a teacher about
fell ow students sexually harassing hi mor her. A student, parent,
or ot her individual may have contacted ot her appropri ate personnel,

such as a principal, canpus security, bus driver, teacher, an



affirmative action officer, or staff in the office of student
affairs. An agent or responsible enployee of the institution may
have wi t nessed the harassnent. The recipient may receive notice in
an indirect manner, from sources such as a nenber of the schoo

staff, a nenber of the educational or local comunity, or the
medi a. The recipient also may have received notice from flyers
about the incident[s] posted around the school. See Racial
Har assnent Qui dance, 59 Fed. Reg. at 11,450 (discussing how a
school may receive notice). [61 Fed.Reg. at 52,178].

Constructive notice exists when the school “shoul d have” known
about the harassnent--when the school would have found out about
t he harassnment through a “reasonably diligent inquiry.” See Yates
v. Avco Corp., 819 F.2d 630, 634-36 (6th Cir. 1987)(Title VI
case); Katz v. Dole, 709 F.2d 251, 256 (4th Cr. 1983)(sane);
Raci al Harassnment |nvestigative Guidance, 59 Fed. Reg. at 11, 450.
I n sone cases, the pervasiveness of the harassnent nay be enough to
conclude that the school should have known of the hostile
envi ronnent - - where the harassnent i s wi despread, openly practiced,
or well-known to students and staff (such as sexual harassnent
occurring in hallways, graffiti in public areas, or harassnent
occurring during recess under a teacher’s supervision).[61 Fed. Reg.
at 52, 177]

CONCLUSI ONS



| respectfully disagree with the majority opinion’s failure
to apply Title I X as inpliedly interpreted by the Suprene Court in
Franklin v. OGmnnett County Public Schools, as inplenented by 34
CFR 8 106.1 et seq., and as interpreted by the OCR s draft
Gui dances on Harassnent of Students by School Enployees, 61
Fed. Reg. at 52171-52183 (Cctober 4, 1996). In nmy opinion these
authorities strongly indicate that we should apply the standards
devel oped under Title VIl in the adjudication and review of a
student’s claimof hostile environnent sexual discrimnation by a
school enployee under Title I X. Al of the other circuits which
have addressed this question have done so. Kinman v. Oraha Public
Sch. Dist., 94 F.3d 463 (8th Cr. 1996); Seanons v. Snow, 84 F.3d
1226 (10th Cr. 1996); Davis v. Mnroe County Bd. of Educ., 74 F. 3d
1186 (11th G r. 1996), vacated, pending reh’g en banc; Mirray v.
New York Univ. College of Dentistry, 57 F.3d 243 (2d Cr. 1995).
The maj ority opi nion does not offer any cogent | egal reason for its
failure to recognize and follow these authorities. Furthernore,
al though this court nmay not have been aware of the OCR s draft
gui dances when the case was argued, now that we aware of them we
shoul d give great deference to the interpretations of the OCR as
the adm ni strative agency charged with adm nistering Title I X. See
Chevron U.S. A Inc. v. Natural Resources Defense Council, Inc., 467
U S 837 (1984); uUdall v. Tallman, 380 U.S. 1 (1965); Row nsky v.

Bryan |SD, 80 F.3d 1006 (5th Cir. 1996).
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Accordingly, ina Title |l X action based on hostil e environnent
di scrim nation caused by a school enployee’s sexual harassnent of
a student, the plaintiff nust establish a basis for the educati onal
institution’s liability. This requires the plaintiff to show that
t he school knew or shoul d have known of the harassnment in question
and failed to take pronpt renedial action. Odinarily, the
plaintiff can satisfy the “knew or should have known” requirenent
by denonstrating that information of the harassnent was
comuni cated to managenent-| evel school enployees or by show ng
t hat the pervasiveness of the harassnent gave rise to an i nference
of actual or constructive know edge. |In the present case, because
it appears that the only school enployee who received any
communi cation or information about the harassment was a teacher
not a managenent-| evel school enployee, the plaintiffs would have
failed to prove their hostile environnent claim had the schoo
district conplied with its obligations wunder the Title 11X
regul ati ons.

Schools are required by the Title I X regul ati ons, however, to
adopt and publish grievance procedures providing for pronpt and
equitable resolution of sex discrimnation conplaints, including
conplaints of sexual harassnent, and to dissenmnate a policy
agai nst sex discrimnation. 34 CFR 8§ 106.8(b); 61 Fed.Reg. at
52,173. If a school fails to do so, it will be liable under Title

| X for the lack of grievance procedures, regardless of whether



sexual harassment occurred. Id. In addition, if OCR determ nes
t hat harassnent occurred, the school may be in violation of Title
| X as to the harassnent under agency princi pl es because the failure
to inplenent effective policies and pr ocedur es agai nst
discrimnation may create apparent authority for school enployees
to harass students. ld.; see also EEOC Policy QGuidance at 25.
Because we owe accord great deference to the interpretation of
Title I X by the OCR due to its role as the adm nistrative agency
charged with adm nistering the statute, these principles should be
applied to the evidence in the present case to determ ne whether
noti ce of the harassnment should be inputed to the school district.

The plaintiffs’ brief and the District Court’s order point to
evi dence fromwhich a reasonable trier of fact could concl ude that
notice of the harassnment should be attributed to the school
district. There was evidence that prior to the incidents in
question the school district had no policy directing students and
parents as to how to nmake a report of sexual harassnent. The
Canutillo Elenentary Student Handbook directed students or parents
who had any conplaint to first take it up wth the student’s
primary teacher. Rosemari e’ s understanding was that she should
direct any conplaints to her primary teacher. The evidence further
i ndicated that Rosemarie did not know where the office of the
superintendent was | ocated or that there was a Title | X coordi nat or

ostensibly responsible for investigating allegations of child



abuse. In its nmenorandum and opinion order the District Court
found that when Rosemarie Leija and her classmate Lizette reported
the nolestations to their primary teacher, that teacher di scounted
the girls’ story and took no action of any kind to address the
matter. Wen Leija’'s parents |ater reported the harassnent to the
sane teacher, she advi sed against stirring up trouble and convi nced
t he parents not hing was happeni ng.

Whet her a school district can be charged with know edge of a
student’s sexual harassnent in a civil action because of its
failure to conply with its obligations under Title I X and CFR 8§
106.8 to establish adequate conplaint and grievance procedures is
is a question within our jurisdiction. On consideration of an
interlocutory order certified for appeal by a district court
pursuant to 28 USC 8§ 1292(b), a court of appeals nmmy exercise
jurisdiction over any question that is included within the order
containing the controlling question of law and is not tied to the
particul ar question fornulated by the District Court. Yamaha v.
Mot or Corp. Cal houn, --- U S ---, 116 S.C. 619 (1996). As the
Court expl ai ned:

[ T] he appellate court nmay address any issue fairly included

within the certified order because “it is the order that is

appeal abl e, and not the controlling question identified by the
district court.” 9 J. More & B. Ward, Myore' s Federal

Practice f 110.25[1], p. 300 (2d 3d. 1995). See also 16 C

Wight, A Mller, E. Cooper, & E. Gessman, Federal Practice

and Procedure 8§, pp. 144-145 (1977)(“[T]he court of appeals

may review the entire order, either to consider a question

different than the one certified as controlling or to decide
the case despite the lack of any identified controlling
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question.”); Note, Interlocutory Appeals in the Federal Courts

Under 28 USC 8§ 1292(b), 88 Harv. L. Rev. 607, 628-629

(1975) (“scope of review[includes] all issues material to the

order in question”).
ld., 116 S.C. at 623.

By the sane token, this court can exercise jurisdiction over
the question of whether the nmale health and physical education
teacher commtted quid pro quo sexual harassnent upon Rosenarie.
This is an issue that is material to and fairly included within the
certified order. The District Court recognized in its nmenorandum
opi nion and order that quid quo pro abuse is a type of sexual
harassnment actionable under Title VII in which the actions of the
enpl oyer’s agents or supervisory personnel are inputed to the
enpl oyer whet her or not the enployer knew, should have known, or
approved of the actions. That court further concluded that Title
| X cases are properly analyzed, in part, under these tw types of
di scrim nation.

Simlarly, the OCR draft Qui dance provides that quid pro quo
harassnment occurs when a school enployee explicitly or inplicitly
conditions a student’s participation in an education program or
school activity or bases an educati onal decision on the student’s
subm ssion to unwelcone sexual advances, requests for sexua
favors, or other verbal or physical conduct of a sexual nature. 61
Fed. Reg. at 52,172, citing Al exander v. Yale Univ., 459 F. Supp. 1
4 (D. Conn. 1977); Kadiki v. Va. Comonwealth Univ., 892 F. Supp.

746, 752 (E. D.Va. 1995); Karibian v. Colunbia Univ., 14 F.3d 773,
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777-79 (2d CGr. 1994). A school will always be |iable for even one
instance of quid pro quo harassnent by a school enployee in a
position of authority, such as a teacher or adm ni strator, whether
or not it knew, should have known, or approved of the harassnent.
See Meritor Savings Bank v. Vinson, 477 U. S. at 70-71; Lipsett v.
Univ. of Puerto R co, 864 F.2d 881, 901 (1st G r. 1988); EECC
Notice N 915-050, March 1990, Policy Gui dance on Current |ssues of
Sexual Harassnent, at 21; Kadi ki, 892 F. Supp. at 752; 61 Fed. Reg.
at 52, 173.

The District Court found that Tony Peral es taught Rosenarie
Leija health and physi cal education in the second grade during the
1989-90 school year. During that year, Coach Perales sexually
nol ested her while she was in his classroom Most of the abuse
occurred while he was showing novies to the class in a darkened
classroom He would instruct Rosemarie to cone to the back of the
roomand sit on his |ap. He would then place his hands beneath her
undergarnments and rub her chest, her buttocks, and between her
legs. The plaintiffs’ brief points to evidence in the record that
Perales referred to Rosenarie as “Princess,” although he did not
have pet nanes for the other students. He singled out Rosenarie
for special attention, allowing her to sit out physical education
exercises and to do favors and special tasks for him such as
running errands. He also gave her candy and other gifts that he

did not confer on the other students.



Consequently, a reasonable trier of fact could have found
that Rosemarie was placed in a situation, as has occurred in many
cases, in which the |ine between quid pro quo and hostile
envi ronnent discrimnation was blurred. See 61 Fed.Reg. at 52, 173.
At her young age Rosenarie reasonably could have believed that she
had to tolerate sexual touching, manipulating and petting by
Perales as the price he required for his gifts and special
treatnent of her, his continued favoritism and goodw ||, her
continued participation in his class and in the health film
vi ewi ng, and her avoi dance of enbarrassnent and humliation that
she m ght suffer had she chal | enged his advances. Consequently, if
this court does not affirmthe judgnent of liability against the
school district on the plaintiffs’ hostile environnment sexual
discrimnation claim it should either do so on the grounds of the
school district’s liability for quid pro quo sexual harassnent, or
it should reserve the latter issue for consideration by the
district court upon renmand.

The District Court clearly erred in placing limts on damages
recoverable under Title I X In Franklin the Suprene Court held
that plaintiffs may recover conpensatory danmages under Title I X
The cornerstone to the Court’s analysis was that all appropriate
remedies are presuned available unless Congress has expressly
i ndi cated otherwise. Franklin, 503 U S. at 68. The Court noted

that the anendnents to Title | X subsequent to its decision in



Cannon indicated that Congress did not intend to limt renedies
available in a suit brought under Title I X. Id. at 72-73. Based on
the amendnents to Title I X and other |egislative enactnents, the
“traditional backdrop of a full panoply of rights,” and the Court’s
prior decisions, the Franklin Court concluded that a private right
of action under Title | X provides a full spectrumof renedies to a
successful plaintiff. Id. Accord Rodgers v. Magnet Cove Public
Schools, 34 F.3d 642 (8th Cr. 1994); Wildrop v. Southern Co.
Services, Inc., 24 F.3d 152 (1ith Cr. 1994); Pandazides V.
Virginia Bd. of Educ., 13 F.3d 823 (4th G r. 1994).

For the foregoing reasons | respectfully dissent from the
majority’s decision to reverse the District Court’s judgnent in
favor of the plaintiffs holding the school district |iable for
damages under Title | X and to remand the case for entry of judgnent
in favor of the school district. Instead, for the reasons assi gned
above, the district court’s judgnent on liabillity on the basis of
hostil e environnment sexual discrimnation should be affirned and
its judgnment placing limts on damages recoverable under Title I X
shoul d be reversed. The case should be remanded to the district
court for further proceedingss in light of the reasons stated

her ei n.



