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Appeals from the United States District Court for the Wstern
District of Texas.

Before WSDOM EM LIO M GARZA and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

| . PROCEEDI NGS BELOW

Plaintiff brought a Title VII claimof discrimnation on the
basis of national origin. The jury found for Plaintiff and awarded
$200, 000 in | ost future earnings and $100, 000 i n punitive danages.
Followng an evidentiary hearing, the district court awarded
Plaintiff $6816.83 in backpay.

Def endant noved for judgnent as a matter of law, a newtrial,
and remttitur of damages. The district court granted judgnent for
Def endant on the punitive damages claim but denied all renaining
poi nts. Def endant appeals (1) the denial of the notion for
judgnent as a matter of law and the notion for new trial on the
underlying liability question; (2) the denial of the notion for
newtrial and remttitur on the backpay award; and (3) the denial
of the notions for judgnent as a matter of law, new trial, and
remttitur on the frontpay award. Plaintiff appeals the granting
of Defendant's notion for judgnent as a matter of |aw on the
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puni tive danmages i ssue.
1. ANALYSI S

Plaintiff alleges that he was denied a pronotion to day pay
supervisor, a tenporary position that he had held on prior
occasi ons, because of his national origin. Defendant clains that
Plaintiff failed to prove at trial, as a matter of | aw, that he was
the victim of wunlawful discrimnation. In this context, a
plaintiff can avoid judgnent as a matter of law if the evidence
taken as a whole (1) creates a fact question as to whet her each of
the enployer's stated reasons were what actually notivated the
enpl oyer, and (2) creates a reasonable inference that nationa
origin was a determnative factor in the actions of which the
plaintiff conplains. Rhodes v. Guiberson Ol Tools, 75 F.3d 989,
994 (5th G r.1996) (en banc).

In the present case, Defendant's stated reason for its
decision not to offer the position to Plaintiff was that another
enpl oyee was better qualified. For the position of day pay
supervi sor, |eadership skills, problemsolving abilities, people
skills, and the ability to learn quickly determned who was
qualifi ed. Seniority and experience were not factors in the
sel ecti on process. Def endant asserted that Plaintiff had not
exhibited effective |eadership skills and therefore was not as
qualified as the person selected for the position.

In attenpting to show that Defendant's stated reason was
pretextual, Plaintiff points to the testinony of three enpl oyees

who testified that Plaintiff has superior experience and technical



skills than the individual selected for the position. However ,
because these qualities were not criteriain the selection process,
this testinony is not evidence of pretext.

Next Plaintiff disputes the veracity of Defendant's assessnent
of his | eadership skills. Plaintiff contends that Defendant fail ed
to point to any one specific incident indicating poor perfornmance.
Addi tional Iy, Defendant never brought these all eged deficiencies to
Plaintiff's attention or ever criticized Plaintiff for his work.
Furthernore, Plaintiff's all eged shortcom ngs were never docunent ed
by anyone.

To counter these argunents, Defendant points to the testinony
of three supervisors that Plaintiff's performance was deficient.
Furt hernore, one of Defendant's enpl oyees testified that Defendant
does not evaluate or counsel its enployees at Plaintiff's |evel.

Last, Plaintiff points to all eged inconsistencies intestinony
of Defendant's enpl oyees to negate Defendant's articul ated reason
for its decision not to pronote Plaintiff. Wile one supervisor
testified that the reason Defendant stopped using Plaintiff as a
day pay supervisor in 1991 was Plaintiff's poor performance,
anot her supervisor cited both poor performance and cost-cutting
measures as reasons and a third supervisor cited only budgetary
constraints. However, the issue in this case is whether
Def endant's decision not to select Plaintiff as day pay supervisor
in 1993 was unlawful. Wat Defendant did in 1991 is of little, if
any, rel evance.

This court should overturn a jury verdict only if it is not



supported by substantial evidence. Boeing Co. v. Shipman, 411 F. 2d
365, 374 (5th Cr.1969) (en banc). The court is to consider al
the evidence, giving all reasonable inferences to the nonnovant.
Id. In this case, giving all reasonable inferences to Plaintiff
and being careful not to substitute our judgnent for that of the
jury, we assune arguendo that the evidence suffices to establish a
fact question as to pretext.
Neverthel ess, in addition to a finding of pretext, Plaintiff
must create a reasonable inference that national origin was a
determ native factor in the actions of which he conpl ains. Rhodes,
75 F.3d at 994. W considered this issue in great depth en banc
only recently:
The evidence necessary to support an inference of
discrimnation will vary from case to case. A jury may be
able to infer discrimnatory intent in an appropriate case
from substantial evidence that the enployer's proffered
reasons are false. The evidence may, for exanple, strongly
indicate that the enployer has introduced fabricated
justifications for an enpl oyee's di scharge, and not otherw se
suggest a credible nondiscrimnatory explanation. By
contrast, if the evidence put forth by the plaintiff to
establish the prima facie case and to rebut the enployer's

reasons is not substantial, a jury cannot reasonably infer
di scrim natory intent.

In short, "[i]n tandemwith a prim facie case, the evidence
allowing rejection of the enployer's proffered reasons wll often,
perhaps wusually, permit a finding of discrimnation wthout
additional evidence." |d. By inplication, Rhodes allows for the
extrenely rare situation where a finding of pretext wll not permt
a reasonable inference of discrimnation. This case is that
si tuation. There nmay barely be enough evidence to sustain a
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finding of pretext. However, there is insufficient evidence to
support a reasonable inference of discrimnation.

The denial of Defendant's notion for judgnent as a matter of
law as to liability is therefore REVERSED. Accordingly, we do not
reach the renmaining i ssues on appeal .

EMLIOM GARZA, Crcuit Judge, specially concurring:

| agree that our opinion in Rhodes v. Quiberson G| Tools, 75
F.3d 989 (5th G r.1996) (en banc), "allows for the extrenely rare
situation where a finding of pretext will not permt a reasonable
inference of discrimnation."” Maj. op. at 3564. However, |
persist in the foll owm ng observation:

| fail to understand howthe Court can | ogi cally concl ude t hat

a jury—that is "permtted" to reach a specific inference
t hrough the focused Title VII franework at work in [St. Mary's

Honor Ctr. v.] Hicks [, 509 U S 502, ----, 113 S.C. 2742,
2749, 125 L.Ed.2d 407 (1993) ]—-<ould at the sanme tine be
acting outside the broad wunbrella of "reasonabl eness”

est abl i shed by Boeing."
Rhodes, 75 F.3d at 998 n. 2 (Garza, J., specially concurring).

Therefore, | concur in the judgnent only.



