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Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
BENAVI DES, Circuit Judge:

The sole issue on this direct crimnal appeal is whether the
district court properly determ ned that the appellant's prior Texas
state conviction for robbery was an "aggravated fel ony" as defined
by US S G 8§ 2L1.2(b)(2), a sentencing guideline enhancenent
provision. W affirm
| . FACTS AND PROCEDURAL HI STORY

On May 12, 1995, Jose Vasquez-Bal andran (Vasquez) pleaded
guilty toillegal reentry into the United States after deportation
in violation of 8 U S.C. 8§ 1326 and was sentenced to 46 nonths

i nprisonnment. Previously, in 1994, Vasquez had been deported after



his conviction in Texas state court for robbery. Based on this
previous conviction, the probation officer recomended the
application of US.S.G 8§ 2L1.2(b)(2), which provides for a 16-
| evel upward adjustnent in offense | evel for a defendant convicted
under 8 1326 who previously was deported after a conviction for an
aggravat ed fel ony.

Vasquez objected to the probation officer's recommendati on,
argui ng that his robbery conviction could not be classified as an
aggravat ed fel ony because, according to the commentary's definition
of an aggravated felony, a sentence of inprisonnent of at |east
five years nust have been inposed. Section 2L1.2, comment. (n.7).
In his case, Vasquez argued, inprisonnment was not inposed but
rat her probation was granted. The probation officer responded t hat
the state judgnent indicated a sentence of ten years inprisonnent
was i nposed and then suspended,! and that the guideline commentary
provided that it applied "regardless of any suspension of such
i npri sonnent . " Section 2L1.2, coment. (n.7). Vasquez again

obj ected, arguing that under Texas |aw, when a defendant receives

. The state court judgnent provided as foll ows:

It is therefore considered and adj udged by the Court that
the said Defendant is guilty of the offense of Robbery,
Count 2 paragraph "B" as confessed by himin said pl ea of
guilty herein made, and that he be punished by
confinenent in the Texas Departnent of Crimnal Justice-
Institute Division for ten (10) years and a fine of $0

. . The inposition of the above sentence (and fine) is
usgended and the Defendant is placed on adult probation
under the terns and conditions set out in Exhibit "A"
hereto attached.

(enphasi s added).



probation, a sentence is not "inposed" unless and until probation
is revoked. The district court adopted the presentence report and
held that 8 2L1.2 applied based on Vasquez's prior "conviction of
a crine of violence and a sentence exceeding five years, even
though it was suspended." Vasquez now appeal s.
1. ANALYSIS

Vasquez argues that the district court erroneously interpreted
8§ 2L1.2(b)(2) to apply to his case. Mdre specifically, relying on
Texas |l aw, he contends the district court erroneously determ ned
that his prior state conviction was an "aggravated felony" as
defined by 8§ 2L1.2(b)(2). Wether the sentencing guidelines apply

to a prior conviction is a question of |aw United States v.

Garcia-Rico, 46 F.3d 8, 9 (5th Gr.), cert. denied, = US _ , 115

S.C. 2596 (1995). W review questions of |aw de novo. |d.
Section 2L1.2(b)(2) provides that "[i]f the defendant
previously was deported after a conviction for an aggravated
felony, increase by 16 levels." The comentary to that guideline
expl ains that "aggravated felony" includes "any crinme of violence
(as defined in 18 U S.C 8 16 . . . ) for which the term of
i nprisonnment inposed (regardless of any suspension of such

imprisonnment) is at least five years." § 2L1.2, comrent. (n.7).2

2 Congress defined "crinme of violence" to nean:

(a)n offense that has an el enent the use, attenpted
use, or threatened use of physical force against the
person or property of another, or

(b) any other offense that is a felony and that, by
its nature, involves a substantial risk that physical
force against the person or property of another may be
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That definition mrrors the definition of "aggravated felony" in 8
U.S.C. § 1101(a)(43)(F).

Vasquez does not dispute that his prior Texas conviction for
robbery constitutes a crinme of violence. He argues that the 16-
| evel enhancenent does not apply because no term of i nprisonnent
was ever "inposed" as required by 8§ 2L1.2(b)(2). | nst ead, he
argues that, pursuant to Texas law, when a trial court granted
probation, a sentence was "assessed" but the sentence was not
i nposed. 3

Texas | aw did distinguish between "assessi ng" and "i nposi ng"
a sentence in the context of granting probation under the forner
version of Art. 42.12, 8§ 3 V.ACCUP, which was in effect at the

time that Vasquez commtted the robbery. MCQullar v. State, 676

S.W2d 587, 588 (Tex.Cr.App. 1984). Nevert hel ess, because we
determ ne that federal law rather than state |aw applies to this
issue of statutory interpretation, the distinction nade by the
Texas courts is not controlling.

In United States v. Mirales, 854 F.2d 65, 68 (5th Cr. 1988),

we expl ai ned that while state | aw may be exam ned for infornational
purposes, we are not constrained by a state's "treatnent of a

fel ony conviction when we apply the federal sentence-enhancenent

used in the course of commtting the offense.

18 U.S.C. § 16.

3 As the Governnment notes, on Septenber 1, 1993, Texas
amended Art. 42.12 8 3 by replacing all references to "adult
probation™ wth "conmunity supervision." Interestingly, the

anended version does not refer to "assessing" a sentence.
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provisions." Likewse, in the instant case, we are not bound by
Texas's treatnent of Vasquez's prior state sentence under Art
42.12, § 3.

Moreover, there is no indication in the rel evant guideline or
statutes that the Sentencing Comm ssion or Congress intended state

|aw to determ ne whether the termof inprisonnent was i nposed. See

Wlson v. I.NS., 43 F. 3d 211, 214-15 (5th Gr.), cert. denied,

USsS _, 116 S.C. 59 (1995) (explaining that federal |aw governs
the application of federal legislation in the absence of clear

| anguage to the contrary) (quoting Yanez-Popp v. INS, 998 F.2d 231

(4th Cr. 1993)). We therefore must assune that the Sentencing
Comm ssi on/ Congress did not intend to make the application of §
2L1.2(b)(2) dependent upon Texas | aw.

In any event, regardless of the semantics used by the Texas
| egislature, we nust interpret the provision in light of the
pur pose or policy the Sentencing Comm ssion sought to serve. See

United States v. One Parcel of Land, 33 F.3d 11, 12 (5th Grr.

1994). Accordingly, federal |aw controls.

Vasquez argues that the district court's interpretation of 8§
2L1.2(b)(2) is contrary to that provision's purpose. He asserts
that, by its terns, that provision does not apply to a sentence of
probation. He describes Texas's requirenent of "assessing” a term
of puni shnent before granting probation as an "uni nportant detail."
He argues that the federal governnent and other states do not have
such a requirenent, and thus, it would be unfair and inconsistent

to treat Vasquez's probationary sentence differently because of



t hi s anonmal ous requirenent.

Contrary to Vasquez's assertion, Texas did (and still does)
have a provision that all owed a defendant to be placed on probation
(now "community supervision") without first assessing a term of
i npri sonnent . Tex.C.CP. Art. 42.12 Sec. 5(a) (Deferred
Adj udi cation). Mre inportantly, under Texas |law, a sentence is

not "inposed" until probation is revoked. MCullar v. State, 676

S.W2d 587, 588 (Tex.Cr.App. 1984). When a Texas trial court
grants probation, it assesses puni shnent; however, a "[s]entence is
not inposed until probation is revoked . . . ." Id. (enphasis
added). As such, once a sentence is inposed, it is to be served,
and the i nposi ti on cannot be suspended. Under those circunstances,
no Texas defendant who received a suspended sentence under Art.
42.12 8 3 would be eligible for this enhancenent because the
suspended sentence woul d not be deened "inposed" until probation
was revoked. It does not appear that the Sentenci ng Comm ssion or
Congress intended such a result.

The |language "regardless of any suspension of such
inprisonment” indicates that the Comm ssion intended that
def endants who had a previously determ ned (whether it is called
i nposed or assessed) period of incarceration of at |east five years
would receive the aggravated felony enhancenment under 8§
2L1.2(b)(2). Section 2L1.2, coment. (n.7). |If we were to accept
Vasquez's argunent, then defendants in Texas with assessed but not

i nposed periods of incarceration would escape the enhancenent.* In

4 Further, in the simlar context of adding points to a

6



t he context of enhancing a defendant's sentence under 8§ 2L1.2,% we
find that there is no neaningful distinction between a Texas
court's "assessing" atermof inprisonnent and "i nposing"” a termof
i nprisonment. To hold otherwise would Iimt the applicability of
the enhancenent under 8 2L1.2(b)(2) to those defendants who
actually serve their sentences. Cearly, the Sentenci ng Comm ssion
envisioned this provision's applicability to extend to those
def endants who actually are ordered to serve their sentences and
also those defendants who avoid a determned period of
i ncarceration by a process which suspends serving the term of
i npri sonnent . Thus, although the Texas legislature |abeled it
"assessing," for our purposes, the court was inposing a term of
i nprisonnment, which it then suspended. In the instant case,
Vasquez would have had to serve the determned period of
confinenent but for the probation order that suspended its
i nposition. Accordingly, we hold that the district court properly
appl i ed the enhancenent under § 2L1. 2.

AFFI RVED.

defendant's crimnal history category for a prior conviction under
8§ 4A1.2(a)(3), the Sentencing Conm ssion treated a sentence in
whi ch the court suspended inposition the sane as a sentence in
which the court suspended the execution. See 8§ 4Al1.2(a)(3) &
US S G App. C Anendnent 352.

5 Pursuant to § 2L1.2, the Sentencing Comm ssion/ Congress
clearly intended to substantially increase the puni shnment of aliens
who reentered the United States w thout perm ssion after being
deported based on an aggravated fel ony.
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