IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50467

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RON SYLVESTER PRI CE
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

Septenber 4, 1996

Bef ore GARWOOD, BARKSDALE and DENNI'S, G rcuit Judges.
PER CURI AM

Def endant - appel | ant Ron Syl vester Price (Price) appeals his
sentence on the grounds that: (1) the CGovernnment breached the
terms of the plea agreenent by refusing to nake a notion for
downwar d departure for substantial assistance pursuant to U.S. S. G
8§ 5K1. 1, thereby invalidating the waiver of appeal contained in the
agreenent and Price’'s sentence; (2) he received ineffective
assi stance of counsel because his attorney failed to advise him
that the Governnment could elect not to provide him with the
opportunity to offer substantial assistance under the plea

agreenent; and (3) the trial court erred in refusing to grant a



downwar d departure based on the totality of the circunstances under
US S G 8 5K2.0. W affirm
Facts and Proceedi ngs Bel ow

In Cctober 1994, a grand jury convened in the Western District
of Texas issued a two-count indictnent charging Price, Roger M ke
Nautu (Nautu), and Kevin Henry Washington (Washington) wth
conspiracy to possess cocai ne base with intent to distribute and
possession with intent to distribute cocaine base in violation of
18 U.S.C. 88 841(a)(1l) and 846.

Price entered into a plea agreenent with the Governnent which
was executed on February 6, 1995, and filed with the district court
on February 10. Under the agreenent, Price agreed to enter a plea
of guilty to the possession count (Count Two) in exchange for
di sm ssal of the conspiracy count (Count One). Price was further
required under the terns of the agreenent to “give a full,
conplete, and truthful statenent to |aw enforcenent authorities
concerni ng his know edge of crimnal activities, bothas it relates
to the charges in the Indictnent as well as any other crimna
activity.” Price also agreed to waive any right of appeal granted
under 18 U.S.C. 8§ 3742, although reserving the right to appeal any
upward departure from the sentencing guidelines. The Governnent
reserved the right, inter alia, to “nove for upward or downward
departure notion as the governnent sees fit.” The plea agreenent
additional ly provi ded:

“8. The United States agrees to nmake known to the

Court, prior to sentencing, the nature and extent of the

Def endant’s cooperation concerning this investigation,

and of any other matters in which he may provide
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assi st ance. If the Defendant fully conplies with the

terms of this plea agreenent, and in addition provides

substantial assistance to the United States in this and

ot her crimnal investigations, the United States Attorney

for the Western District of Texas may file a notion for

downward departure pursuant to U S.S.G § 5KI1.1. The

Def endant understands that the decision to file a 5K1.1

motion is in the sole discretion of the United States

Attorney for the Wstern District of Texas. . . .7

(Enphasi s added).

Price was rearraigned on February 15, 1995. Just prior to
rearraignnent, Price was interviewed by IRS agent Mke Lanbreth
(Lanbreth) for approximately fifteen m nutes. The Gover nnent
represents that Lanbreth questioned Price regarding his famliarity
wWth certain persons in Killeen, Texas, which information was
subsequently relayed to the Killeen Police Departnent. Price
asserts that he was told at this tinme by Lanbreth that another
interview would be necessary as the individual necessary to
interview Price was unavail able at that tinme. The interview ended
when the district judge took the bench to commence the
rearraignnent.

At the rearraignnent, the plea agreenent was read in open
court; Price indicated that he understood the agreenent and agreed
to its terns. In addition, he was specifically advised of the
provi sion waiving his right of appeal, and indicated that he had
di scussed it with his |awer, understood it, and agreed to it.
Price was al so properly advised of the rights which he waived by
entering a guilty plea. Price s sentencing was set for April 27,
1995. On April 18, 1995, Price’s counsel filed a notion to reset
the sentencing hearing on the grounds that Price had not yet been

af forded an opportunity to provide substantial assistance to the
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Governnent pursuant to the plea agreenent. The district court
reset the sentencing hearing for June 8, 1995.

On June 7, 1995, counsel for Price filed a notion for downward
departure based on the totality of the circunstances pursuant to
8§ 5K2. 0 based upon the contention that the |ack of opportunity to
provi de substanti al assistance, the disparity between his sentence
and t he sentence i nposed on co- def endant WAshi ngton, and the United
States Sentencing Conm ssion’s proposed nodifications to the
sent enci ng gui delines for cocai ne base conbined to justify such a
departure.

At the sentencing hearing on June 8, 1995, Price s counse
obj ected that the Governnent had failed to provide Price with the
opportunity to provide substantial assistance. The Gover nnent
responded that while it believed Price had been truthful in his
statenents to the Governnent, the i nformation which he provided did
not rise to the level of substantial assistance because: (1) the
Killeen Police Departnent informed the Governnent that its
investigation had proceeded beyond the point at which the
informati on provided by Price could be of any help; and (2) Price
had del ayed nearly five nonths in offering such assistance while
his co-defendants were already being debriefed. Therefore, the
Governnent refused to nove for a downward departure under 8§ 5KI1. 1.
The Governnent did advise the court that “based on his [Price’s]
cooperation, we have no problem wth the |lower end of the
guidelines in this case.” However, Price nade no notion to

withdraw his plea or to invalidate any part of the plea agreenent.



The district court declined to depart downward based upon the
totality of the circunstances as well. Price was sentenced to 87
mont hs’ confinenent, a supervised release termof 5 years, and a
$15,000 fine, as well as a $50 special assessnent. The guidelines
confinenment sentence range was 87 to 108 nonths.!? Price now
appeal s his sentence.

Di scussi on

Wet her the Governnent’s actions have breached the terns of a
pl ea agreenent is a question of law that is reviewed de novo
United States v. Wttie, 25 F.3d 250, 262 (5th GCr. 1994). The
proper inquiry is whether the Governnent’s conduct conports wth
the parties’ reasonabl e understanding of the agreenent. |d. The
def endant bears the burden of denonstrating the underlying facts
that establish the breach by a preponderance of the evidence. Id.

Absent a notion for downward departure made by t he Gover nnent,
a sentencing court is wthout authority to grant a downward
departure on the basis of substantial assistance under 8§ 5K1I1.1.
Wade v. United States, 112 S. Ct. 1840, 1843 (1992). Section 5K1.1
“gives the Governnent a power, not a duty, to file a notion when a
def endant has substantially assisted.” 1d. Put differently, “8
5K1.1 does not require the governnent to nove for a downward

departure if the defendant provides substantial assistance, but

. Price avoided the otherw se mandatory statutory 120-nonth
m ni rum sentence, 21 U S.C. § 841(b)(1)(A), by virtue of neeting
the criteriain section 5CL.2(5) of the guidelines. Price was al so
awarded the three |evel downward adjustnent for acceptance of
responsibility. There were no objections to the PSR, the guideline
cal cul ations of which the district court adopted.
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rather grants the governnent discretionary power to nmake such a
motion.” United States v. Garcia-Bonilla, 11 F. 3d 45, 46 (5th Cr
1993). GCenerally, the prosecutor’s exercise of this discretionis
subject only to constitutional restraints, and therefore a federal
district court’s authority to review the refusal to nove for a
downward departure based on substantial assistance is limted to
det er m ni ng whet her the refusal was ani mat ed by an unconstituti onal
notive. Wade, 112 S.Ct. at 1843-44.

However, the governnent may bargain away its discretion under
the terns of a plea agreenent, and thereby obligate itself to nove
for a downward departure in exchange for the defendant’s
substanti al assistance. Garcia-Bonilla, 11 F.3d at 46-47; United
States v. Aderholt, 87 F.3d 740, 742 (5th G r. 1996). In those
cases in which the governnent has bargained away its discretion,
the only remaining inquiry is whether the aid rendered by the
def endant constitutes substantial assistance as that term was
reasonabl y understood by the parties at the tinme that they entered
into the plea agreenent. See United States v. Wlder, 15 F.3d
1292, 1296-97 (5th Gr. 1994); United States v. Hernandez, 17 F. 3d
78, 81-83 (5th Cr. 1994); Aderholt, 87 F.3d at 743 (where
governnent retains discretion under plea agreenent, unnecessary to
determ ne whether defendant’s actions anounted to substantial
assi st ance).

Qur precedent has recogni zed that the question whether or not
t he governnment has retained its discretion to refuse to nove for a

downward departure for substantial assistance turns upon the



speci fic | anguage of the plea agreenent at issue. |In those cases
in which the governnent indicates in the plea agreenent that it
“wll file” a notion, or other | anguage to that effect, in exchange
for the defendant’s substantial assistance, we have held that the
governnment has surrendered its discretion.? By contrast, where the
pl ea agreenent expressly states that the governnent retains “sole
di scretion” over the decision as to whether or not to submt a
nmotion, we have held that a refusal to do so is reviewable only for
unconstitutional notive.?3

Here, the Governnent did debrief Price and did advise the
court of his cooperation, all of which did benefit Price. And
Price was sentenced at the bottom of the guidelines range (after
full three-level credit for acceptance of responsibility and taking
full advantage of section 5CL.2(5)). Downward departure was the
only way Price could have been further benefited.

Price relies on our decision in United States v. Laday in
which we held that the governnent had breached the plea agreenent

by refusing to provide Laday wth the opportunity to provide

2 United States v. Watson, 988 F.2d 544, 552 (5th Cir.
1993) (“will file”), cert. denied, 114 S. C. 698 (1994); United
States v. Laday, 56 F.3d 24, 26 & n.1 (5th Gr. 1995)(plea
agreenent providing governnent “wll file” notion if defendant
provi des substantial assistance obligated governnment to give
def endant opportunity to do so); United States v. Melton, 930 F. 2d
1096, 1097-98 (5th Gr. 1991) (concluding that if district court
determ ned on remand that defendant relied on transmttal letter
fromassistant United States Attorney stating “I wll reconmmend”
departure and offered substantial assistance or stood ready to do
so, governnent obligated to nove for downward departure).

3 Garcia-Bonilla, 11 F.3d at 47 (“sole discretion”);
Aderholt, 87 F.3d at 742-43 (sane); United States v. Underwood, 61
F.3d 306, 307 & 312 (5th Gr. 1995)(sane).
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substanti al assistance after having commtted itself by the terns
of the plea agreenent to nove for a downward departure should he do
so. See also Melton, 930 F.2d at 1098-99 (if defendant “accepted
the governnment’s offer and did his part, or stood ready to perform
but was unable to do so because the governnent had no further need
or opted not to use him the governnent is obligated to nove for a
downward departure.”). Price argues that the governnent was
obligated under the plea agreenent to interview him further in
order to give him the opportunity to provide substantial
assi st ance.

However, Price’s reliance on Laday is msplaced. Unlike in
Laday and Melton in which the governnent unequivocally obligated
itself to nove for a dowward departure in order to induce the
defendant to cooperate, the plea agreenent in the present case
expressly states that the decision to nove for a dowmmward departure
remains within the “sole discretion” of the United States Attorney.
Because Price does not allege that the governnent’s refusal was
based upon an unconstitutional notive, our decisions in Garcia-
Bonilla and Aderholt dictate that the relief Price seeks be deni ed.

Price’s next point of error urges that the waiver of his right
to appeal contained in the plea agreenent be i nvali dated because he
recei ved i neffective assi stance of counsel. In particular, Price’s
counsel on the brief, who al so served as trial counsel, represents
to this Court that she failed to advise Price that the governnent
could elect not to give himthe opportunity to provide substanti al

assi st ance. Price relies on our decision in United States .



Henderson, 72 F.3d 463, 465 (5th Gr. 1995), in which we held that
the di sm ssal of an appeal based on a waiver in the plea agreenent
i's inappropriate where the defendant’s notion to withdraw his plea
is based on a claimthat the waiver was tainted by the ineffective
assi stance of counsel. However, Henderson is distinguishable in
that Price nade no notion to withdraw his plea (or invalidate any
portion of the plea agreenent) in the present case, nor did he
assert ineffective assistance of counsel below, and therefore there
was no opportunity to develop the record regarding the now cl ai ned
ineffective assistance of counsel. Because Price’'s claim of
i neffective assistance of counsel was not raised below so that an
adequate record could be devel oped, this claimnust be dismssed
W thout prejudice to hisright toraiseit in a future section 2255
proceeding. See, e.g., United States v. MKinney, 53 F. 3d 664, 675
(5th Gir. 1995).

Lastly, Price appeals the district court’s failure to grant
him a dowward departure based wupon the totality of the
circunstances pursuant to U S S. G § 5K2.0. However, Price
expressly waived his right to appeal his sentence in all respects
except in the event of an upward departure under the terns of the
pl ea agreenent. The record reflects that Price was specifically
advi sed by the district court of the waiver-of-appeal provision,
i ndicated that he understood it and had discussed it with his
attorney. There is nothing to indicate any confusion or |ack of

understanding on Price's part. This point of error has been



wai ved, and nust be dism ssed. See, e.g., United States .
Mel ancon, 972 F.2d 566 (5th Cr. 1992).

Accordingly, Price’s conviction and sentence are hereby

AFFI RVED.
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