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Kent Ant hony Krueger,
Pl ai ntiff-Appellant,
ver sus

Bill Reinmer, District Attorney; and Fred Mbore,
Judge, Comal County,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas

(Sept enber 26, 1995)

Before KING SM TH and BENAVI DES, C rcuit Judges.
Per Curiam

Kent Anthony Krueger appeals from the district court's
di sm ssal as frivolous of his 42 U. S.C. 8§ 1983 cl ai m agai nst Conal

County, Bill Reimer, District Attorney of Comal County, and Fred

Moore, a Texas state district judge. W wll affirm
| . BACKGROUND
Krueger, a Texas prisoner, filed a civil rights action

pursuant to 42 U. S.C. 8§ 1983 against Reiner and More, alleging



that they conspired to deprive him of his right to appeal his
conviction by denying his request to proceed in forma pauperis on
appeal and by denying his right to self-representation. He also
asserted that Comal County was |iable because Reiner and Moore
acted as final policy nmakers for Comal County. The magi strate
judge recommended that Krueger's clains should be dismssed as
frivol ous because they | acked an arguabl e basis in |law or fact and
that the district court should warn Krueger of the possible
i nposition of sanctions for filing future frivolous actions. The
district court adopted the magistrate's recomendations, and
di sm ssed Krueger's suit with prejudice. Krueger filed a tinely

appeal .

.
Dismssal of an in forma pauperis petition under 28 U S.C. 8§
1915(d) is permssible if the district court is "satisfied that the

action is frivolous or malicious.”" Gaves v. Hampton, 1 F.3d 315,

317 (5th Cr. 1993). An action is frivolous if it lacks an

arguabl e basis either inlawor in fact. Neitzke v. Wllians, 490

us 319, 325, 109 S. C. 1827, 1831-32 (1989). VW review a
district court's section 1915(d) dismssal under an abuse of

di screti on standard. Denton v. Her nandez, u. S. , 112 S.

Ct. 1728, 1734 (1992). W have reviewed the record, and we affirm

the district court's dismssal for the follow ng reasons:

(1) The Suprene Court has held that, in order to recover damages
for harm caused by actions whose unl awf ul ness woul d render a

conviction or sentence invalid, a section 1983 plaintiff nust



(2)

(4)

prove that the conviction has been reversed on direct appeal,
expunged by executive order, declared invalid by a state
tribunal authorized to make such a determ nation, or called
into question by a federal court's issuance of a wit of

habeas cor pus. Heck v. Hunphrey, us. _ , 114 s. C.

2364, 2372 (1994). To the extent that Krueger's clains, if
successful, would necessarily inply that his state crimna
conviction is invalid, they are not cogni zabl e under section
1983 because Krueger has not proved that his conviction and
sentence for burglary have been invalidated.

Rei mer and Judge Moore are absolutely imune fromliability in
Krueger's section 1983 suit. Despite the applicability of
Heck, a district court may appropriately consi der the possible
applicability of the doctrine of absolute imunity as a
threshold matter in making a section 1915(d) determ nati on.

See Boyd v. Biggers, 31 F.3d 279, 284 (5th Cr. 1994).

Reinmer, as a district attorney, is absolutely imune in a
civil rights suit for any actions taken pursuant to his role
as State advocate in preparing for the initiation of judicial
proceedi ngs or for trial. 1d. at 285 Simlarly, judicial
officers enjoy absolute inmmunity fromliability for danages
for acts perforned in the exercise of their judicial
functions. 1d. at 284. Krueger's clains against Reiner and
Judge Moore concern their actions during Krueger's crimnal
trial and, therefore, are covered by the doctrines of
prosecutorial and judicial inmmunity.

Krueger's allegation that Conmal County is |iable because



(5)

Rei mer and Moore acted as final policy nmakers for the County
is wthout foundation in lawor in fact. |In order to recover
a judgnent against a |local governnmental entity under section
1983, Krueger nust establish that he sustained a deprivation
of his constitutional rights as a result of sone official
policy, practice, or custom of the governnental entity.

Monel |l v. Departnent of Social Servs. of the Gty of New York,

436 U.S. 658, 694, 98 S. Ct. 2018, 2037-38 (1978). A local
judge acting in his or her judicial capacity is not considered
a | ocal governnment official whose actions are attributable to

the county. See Johnson v. Mdore, 958 F.2d 92, 94 (5th Cr.

1992); Carbal an v. Vaughn, 760 F.2d 662, 665 (5th Cr.) cert.

deni ed, 474 U.S. 1007 (1985).
If a district attorney exceeds the scope of his
prosecutorial duties, a county may be held liable under

certain limted circunstances. See Turner v. Upton County,

915 F.2d 133, 137-38 (5th Gr. 1990), cert. denied, 498 U. S

1069 (1991) (county may be held liable for the acts of
district attorney who entered into conspiracy wth county
sheriff, the ultimte repository of |aw enforcenent power in
the county). Krueger has nmade no specific factual allegations
that either Reinmer or Judge Moore acted outside the scope of
his prosecutorial or judicial functions. Because both Rei ner
and Judge Moore were acting in their official capacities in
Krueger's crimnal trial, their actions do not constitute the
official policy of Comal County.

Krueger also contends that the district court erred in



t hat

di sm ssing his clains because it did not reviewthe fifty-two
exhibits that Krueger filed with his objections to the
magi strate judge's report. Qur reviewof the record indicates
that the district court conducted a de novo review of the
magi strate's report and the record, including Krueger's
exhi bits, before dismssing the section 1983 action.
Krueger's contention that the trial court failed to reviewthe
exhibits lacks nerit.

The district court did not abuse its discretion in concluding

Krueger clainms have no arguable basis in law or in fact.

Accordingly, we affirm the district court's dismssal of his

section 1983 claimas frivol ous.



