United States Court of Appeals,
Fifth Grcuit.
No. 95-50401
Summary Cal endar.

Cerald ROLF; Cris Moravec; A Mravec; Joe Hazelwood; Tom
Cul bertson; Tony Garza; and J.J. Arzola, Plaintiffs-Appellants,

V.

CITY OF SAN ANTONLOQ  San Antonio Water Systenm Nel son Wl ff,
official and individual capacity, Frank Wng, official and

i ndi vi dual capacity; Roger Perez, official and individual
capacity; Helen Ayala, official and individual capacity; Juan F.
Solis, Ill, official and individual capacity; Wir Labatt; Bil

Thornton, official and individual capacity; Yolanda Vera, official

and i ndividual capacity; Nelda Watherly, official and individua

capacity; Sam Lopez, official and individual capacity; Philip

Barship, official and individual capacity; and Cl arence R

McCGowan, official and individual capacity, Defendants-Appellees.
Feb. 5, 1996.

Appeal from the United States District Court for the Wstern
District of Texas.

Before POLI TZ, Chief Judge, and DUHE and PARKER, Circuit Judges.

POLI TZ, Chief Judge:

Gerald Rolf, Cris Mravec, A Mravec, Joe Hazelwood, Tom
Cul bertson, Tony Garza, and J.J. Arzola, owners of a fractiona
share of 3.5 acres in Bexar County, Texas, appeal the district
court's order dismssing their clainms against the Cty of San
Antoni o, the San Antonio Water System and various officials in
their individual and official capacities. W affirm in part,
vacate in part, and renand.

Backgr ound

Appellants are a group of |andowners who opposed the

construction of the Applewhite Reservoir in San Antonio, Texas.
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They mani fested their opposition, in part, by purchasing a 3.5 acre
tract of l|and, which was planned for inclusion in the project, and
designating it as an "ecol ogical |aboratory." Further, they nade
public comments at «city council neetings, city water board
meetings, news conferences, and rallies in opposition to the
Appl ewhite project and in favor of limting the terns of office for
the mayor and nenbers of the city council. Addi tional ly, they
collected nore than 72,000 signatures to force an election on a
proposed initiative ordinance requiring the Gty of San Antonio to
abandon the project and limting the terns of the mayor and nenbers
of the council. The voters approved the initiative ordi nance and
the city council abandoned the project.

The second anmended conpl aint?! al | eges t hat appel | ees conti nued
to seek condemmation of appellants' 3.5 acre tract, but did not
seek condemation of simlarly situated | ands. Further, the second
anended conplaint alleges that this disparate treatnent was
noti vated by appellants' opposition to the Applewhite project and
their political stance on termlimts.

Appel  ants' second anended conplaint alleges that: (1) their
property was taken without just conpensation, (2) they were denied
due process of law, (3) their | and was targeted for condemation in

retaliation for exercising first amendnent rights, (4) they were

The district court's order refers to facts pled in earlier
conplaints but omtted fromthe second anended conplaint. Those
factual allegations were not appropriate for considerati on because
t he second anended conplaint supersedes the earlier conplaints.
Jackson v. City of Beaunont Police Dept., 958 F.2d 616 (5th
Cir.1992).



denied equal protection of the law, and (5) the condemation
proceedi ngs violated state | aw.

The district court dismssed the action on various grounds. 2
First, the court held that the just conpensation and due process
clains were not ripe.® Second, the court held that appellants
failed to state a just conpensation claim a due process claim and
an equal protection claim* Third, the court held that appellees
were entitled to qualified imunity for the clainms brought against
themin their individual capacities. Finally, the court dism ssed
the suppl enental state |aw clains because it had dism ssed all of
the federal causes of action. Appel l ants chal |l enge each of the
court's holdings as well as the court's previous order denying them
leave to file a third anended conpl ai nt.

Anal ysi s
A. Subject matter jurisdiction
Appel lants claimthat their property was taken w thout just
conpensati on. The takings clause of the fifth anmendnent, nade

applicable to the states through the fourteenth anmendnent,® directs

2Attached to the notion to dismss was a copy of an ordi nance
passed by the San Antonio City Council. Appellees nmaintain that
this court should treat the district court's order as a grant of
summary judgnent under Rule 56 rather than a Rule 12(b) di sm ssal
because a matter outside the pleadings was considered. See
Fed.R Cv.P. 12(b). There is noindication that the district court
gave notice to the parties as required; thus, we treat the court's
di sm ssal order as grounded on Rule 12(b) rather than Rule 56. See
Norman v. McCotter, 765 F.2d 504 (5th G r.1985).

3See Fed. R Civ.P. 12(b)(1).

‘See Fed. R Civ.P. 12(b)(6).

Samaad v. City of Dallas, 940 F.2d 925 (5th Cr.1991).
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that "private property [shall not] be taken for public use, w thout
just conpensation."® A just conpensation claimis not ripe, that
is, thereis no justiciable case or controversy, until the clai mant
unsuccessful |y has sought conpensation fromthe state, unless that
state's procedures are inadequate.’ State procedures are
i nadequat e when they "alnost certainly will not justly conpensate
the claimant."® A state's procedure is adequate even though its
law is wunsettled whether the claimant would be entitled to
conpensation.®
The Texas Suprene Court recently held that, in a case such as
this, a claimnt does not state an inverse condemation claim
unl ess there has been a direct restriction on the use of the
property. 1 Appellants have not alleged a direct restriction on the
use of their Iand.
The Texas Suprenme Court, however, expressly reserved the
gquestion whether a plaintiff states an inverse condemmation claim

by alleging bad faith.!* Because the second anmended conpl aint

5U.S. Const. Anend. V.

'Samaad (citing WIIlianmson County Regi onal Planning Comin v.
Ham | ton Bank, 473 U S 172, 105 S . C. 3108, 87 L.Ed.2d 126
(1985)).

81d. at 934 (enphasis in original).
°l d.

O\Westgate, Ltd. v. State of Texas, 843 S. W 2d 448 (Tex.1992).
Accord Kirby Forest Indus. v. United States, 467 U S. 1, 104 S. C.
2187, 81 L.Ed.2d 1 (1984). Kirby indicates that the appellants
have failed to state a claimthat their property was taken w t hout
j ust conpensati on.
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alleges bad faith, it is unsettled whether appellants are entitled
to conpensation under Texas |aw Accordingly, the just
conpensation claimis not ripe.' For the sane reason, any all eged
due process violationrelating to the all eged taking of property is
premat ure. 3
The district court properly dism ssed appel |l ants' cl ai ns that

their property was taken w thout just conpensation and w thout due
process of |aw
B. Failure to state a claimupon which relief can be granted

We review the district court's dism ssal of a claim under
Rule 12(b)(6) de novo, ! accepting all well pleaded avernents as
true and viewing them in the |light nobst favorable to the
plaintiff.® Dismssal is not proper unless it appears, based
solely on the pleadings, that the plaintiff can prove no set of
facts in support of the claims) warranting relief.?
1. Speech claim

Appel l ees contend, and the district court held, that
appellants failed to state a first anmendnent retaliation claim To

establish such a claim a plaintiff nust prove: (1) defendants

12See Sanmad.
BW I 1iamson County.
1See Fed. R Civ.P. 12(b)(1).

Bl ackburn v. City of Marshall, Tex., 42 F.3d 925 (5th
Cir.1995).

Rankin v. City of Wchita Falls, Tex., 762 F.2d 444 (5th
Cir.1985).
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were acting under color of state |aw (2) the plaintiff's
activities were protected under the first anendnent; and (3) the
plaintiff's exercise of the protected right was a substantial or
notivating factor for defendant's actions.'® "It is clear that
state action designed to retaliate against and chill politica
expression strikes at the heart of the First Anendnent."?°

The second anended conpl ai nt properly states a cl ai magai nst
appel l ees for retaliating agai nst appellants for engaging in first
anendnent activities. First, the second anended conpl ai nt all eges
t hat appel | ees acted under color of state |law. 2° Next, the second
anended conpl aint clearly alleges that appellants engaged in first
anendnent activity; it cannot be gainsaid that speaking out in
opposition to a governnment policy is protected activity.? Finally,
t he second anended conpl ai nt all eges that appel | ees' actions toward
appel l ants were notivated by appellants' protected activity. The
second anended conpl ai nt supports that assertion wth an all egation
that only appellants' property was targeted for condemation. For
these reasons, the district court's order dismssing the first
anendnent retaliation claimis inappropriate and nust be vacat ed.

2. Due process claim

M. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U. S.
274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977).

¥Soranno's Gasco, Inc. v. Morgan, 874 F.2d 1310, 1314 (9th
Cir.1989) (internal citations and quotations omtted).

20Appel | ees do not maintain, as a grounds for affirmance, that
they were not acting under color of state |aw

21See New York Tinmes v. Sullivan, 376 U S. 254, 84 S.Ct. 710,
11 L. Ed.2d 686 (1964).



"I'n a section 1983 cause of action asserting a due process
violation, a plaintiff nmust first identify a life, Iliberty, or
property interest protected by the Fourteenth Amendnent and then
identify a state action that resulted in a deprivation of that
interest."? The second anmended conpl aint alleges that appellees
acted under color of state law to deprive appellants of their
liberty interest in speech.?® Accordingly, appellants have stated
a claimfor a violation of substantive due process. ?

3. Equal protection claim

The equal protection clause of the fourteenth anendnent is
essentially a mandate that all persons simlarly situated nust be
treated alike.?® W nmay conduct an equal protection inquiry only
"if the challenged governnent action classifies or distinguishes
bet ween two or nore rel evant groups."?® Under the equal protection
anal ysis, we apply different standards of revi ew dependi ng upon t he
right or «classification inplicated. If a «classification

di sadvant ages a "suspect class" or inpinges upon a "fundanenta

22Bl ackburn, 42 F.3d at 935.

28See Mclntyre v. Chio Elections Comn, --- US ----, 115
S.C. 1511, 131 L.Ed.2d 426 (1995) (liberty includes first
anmendnent rights).

24The second anended conpl ai nt does not clearly allege anot her
protected liberty interest.

2Qutb v. Strauss, 11 F.3d 488 (5th Cir.1993), cert. denied,
--- US ----, 114 S .Ct. 2134, 128 L.Ed.2d 864 (1994) (citing Cty
of C eburne v. Ceburne Living Ctr., Inc., 473 U. S. 432, 105 S. Ct
3249, 87 L.Ed.2d 313 (1985)).
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right," the classification is subject to strict scrutiny.?
O herwi se, we apply the less stringent "rational basis" review.
Appel  ants' second anended conplaint alleges that they have been
treated differently than simlarly situated individuals.
Accordingly, the district court erred by dismssing the equal
protection claimat this stage of the litigation.
C. Qualified immunity

Qualified immunity "shields certain public officials
perform ng discretionary functions fromcivil damage liability if
"their actions could reasonably have been thought consistent with
the rights they are alleged to have violated.' "2 The protection
afforded by this defense turns on the objective |Iegal
reasonabl eness of the defendant's conduct exam ned by reference to
clearly established |law. ?® Accordingly, we nust detern ne whether
a reasonable public official would have known that his or her
conduct was illegal.

Accepting as true all well pleaded allegations, reasonable
public officials would have understood that their actions violated
appel lants' clearly established constitutional right to be free
fromretaliation for exercising their first anmendnent right to free
speech. Simlarly, reasonable officials would have under st ood t hat

their actions deprived appellants of their clearly established

27 d.

2Duckett v. City of Cedar Park, Tex., 950 F.2d 272, 279 (5th
Cir.1992) (quoting Anderson v. Creighton, 483 U S. 635, 638, 107
S.Ct. 3034, 3038, 97 L.Ed.2d 523 (1987)).
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liberty interest in speech, and that the alleged differential
treatnment denied them equal protection of the law.  Accordingly,
the district court erred by determning, at this stage in the
litigation, that appellees, in their individual capacities, were
entitled to qualified i munity.

D. Leave to anend

"Rule 15(a) evinces a bias in favor of granting leave to
anmend, " when justice so requires.® "A decision to grant |eave is
within the discretion of the court, although if the court |acks a
substantial reason to deny leave, its discretion is not broad
enough to pernmit denial."3 |n exercising its discretion a court
may consi der undue delay, bad faith, dilatory notive, prejudice to
the other party, and the futility of the proposed anendnents.

The district court's order does not state its reasons for
denyi ng | eave. Qur review of the record reveals no substantia
reason to deny | eave to anend. Appellants should have been granted
|l eave to file an anended conpl aint.

E. Suppl enental jurisdiction

Finally, the district court's order dismssing the
suppl enental state law clains nust now be vacated because the
assigned justification, i.e., |lack of a federal question, no | onger

appertains.

30Chiti macha Tri be of Louisiana v. Harry L. Laws Co., Inc., 690
F.2d 1157, 1163 (5th G r.1982), cert. denied, 464 U S 814, 104
S.C. 69, 78 L.Ed.2d 83 (1983).

31State of Louisiana v. Litton Mrtgage Co., 50 F.3d 1298,
1302-03 (5th Cir.1995) (internal citations and quotations omtted).



The judgnment of the district court is AFFIRVED IN PART,
VACATED | N PART, AND REMANDED.

10



