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H G3 NBOTHAM Circuit Judge:

The City of Boerne, Texas, contends that Congress |acks the
authority to enact the Religious Freedom and Restoration Act of
1993, Pub. L. No. 103-141, 42 U S.C. 8§ 2000bb et seq. The district
court agreed. W are persuaded that the act is constitutional and

reverse.



| .

The Sai nt Peter Catholic Church in Boerne, Texas, was built in
1923. In 1991, the Archbishop of San Antonio, Bishop Flores,
aut hori zed the parish to build a larger facility.

Sone nonths later, the Gty of Boerne enacted O di nance 91-05
in order to "protect, enhance and perpetuate selected historic
| andmar ks" and to "safeguard the City's historic and cultural
heritage." The Ordinance authorized the CGty's H storic Landmark
Comm ssion to prepare a preservation plan with proposed Hi storic
Districts. The City Council adopted the Landmark Conmmi ssion's
proposal for designating a Historic District. Saint Peter was not
designated as a historic landmark but at |east part of the church
was included within the District. According to Archbishop Fl ores,
the Historic District included only its facade, but the City
considered the entire structure to be within the District.

In 1993, the church applied for a building permt from the
Cty to enlarge the church building, urging that its proposed
addition did not affect the church's facade. The Landmar k
Commi ssion denied the permt application, and the Cty Council, in
turn, denied the church's appeal. The church filed this suit
seeking a judicial declaration that the O dinance was
unconstitutional and violated the Religious Freedom Restoration
Act, 42 U . S.C. § 2000bb et seq., injunctive relief, and attorneys'

f ees.



The Cty's first nention of constitutionality came in a
Proposed Joint Pre-trial Order asserting that "any interpretation
or application of the Religious Freedom Restoration Act of 1993
whi ch inposes a statutory revision in the applicable standards of
First Anmendnent jurisprudence is not valid . . . taking into
account the operative provisions of Article Ill, the Free Exercise
Clause of the First Anmendnent, Section 5 of the Fourteenth
Amendnent, and the Tenth Anendnent." Over the church’s objection,
the district court granted the City |leave to anend its answer to
pl ead the unconstitutionality of RFRA as asserted in the pre-trial
order.

The district court held that RFRAwas facially invalid because
it infringed on the authority of the judiciary "to say what the | aw

is." Mrbury v. Madison, 5 U S. (1 Cranch) 137, 177 (1803). The

district court reasoned that "Congress specifically sought to

overturn Suprene Court precedent as found in Enpl oynent Di vision v.

Smth through the passage of RFRA." It was al so persuaded that
Congress had not invoked its power wunder Section 5 of the
Fourteenth Anendnent in enacting RFRA The district court
certifiedits order for interlocutory appeal to this court pursuant
to 28 U S.C 8§ 1292(b) and entered a partial final judgnment under
Fed. R Cv. P. 54(b). The United States and the church appeal ed

and petitioned for |eave to appeal. W have jurisdiction.



Empl oyment Division, Dep't of Human Resources v. Smith, 494

US 872 (1990), held that the First Anmendnent's Free Exercise
Cl ause does not bar application of a facially neutral, generally
applicable lawto religiously notivated conduct. 1d. at 881. Five
months after Smth, Congress conducted its first hearing on a
| egislative response, the Religious Freedom Restoration Act of
1990. See, Hearing Before the Subcomm on Civil and Constitution
Ri ghts of the House Comm on the Judiciary, 101st Cong., 2d Sess.
(1990) (hereinafter "1990 House Hearing"). The 101st Congress did
not pass the bill, but it was reintroduced in the 102nd Congress,
S. 2969, 102nd Cong., 1st Sess. (1991); H R 2797, 102nd Cong., 1st
Sess. (1991), and again in the 103rd Congress. S. 578, 103rd
Cong., 1st. Sess. (1993); H R 1308, 103rd Cong., 1st Sess. (1993).
B

In enacting the Religious Freedom Restoration Act of 1993,
Congress mandated that "Governnment shall not substantially burden
a person's exercise of religion even if the burden results froma
rule of general applicability" unless the Governnent denonstrates
that application of the burden "(1) is in furtherance of a
conpel ling governnental interest; and (2) is the | east restrictive
means of furthering that conpelling governnental interest." 42
U S C 8§ 2000bb-1(a),(b). RFRA applies both to Federal and State
| aw, whether enacted before or after RFRA becane effective. 42
U.S.C. § 2000bb-3(a).

Congress found that "governnments should not substantially

burden religious exercise wthout conpelling justification," and



decried the Suprene Court's decision in Smth, asserting that it
"virtually elimnated the requirenent that the governnent justify
burdens on religious exercise inposed by laws neutral toward
religion. 42 U S. C. 8§ 2000bb(a). The Act’'s stated purpose was
"to restore the conpelling interest test as set forth in Sherbert

v. Verner, 374 U.S. 398 (1963) and Wsconsin v. Yoder, 406 U S. 205

(1972) and to guarantee its application in all cases where free
exercise of religion is substantially burdened."” 42 U. S. C

§ 2000bb(b) (1).

L1l

A
Congress considered its constitutional authority to enact
legislation to overturn Smth. See 1990 House Hearing at 51
(statenment of Rev. John H Buchanan, Jr.). Scholars critical of
Smth found in Section 5 of the Fourteenth Amendnent authority to
enact RFRA. See id. at 51, 54 (statenent of Rev. John H Buchanan,
Jr.), 72-79 (letter from Dougl as Laycock); Congressional Research
Service, The Religious Freedom Restoration Act and The Reli gi ous
Freedom Act: A Legal Analysis 30-31 (1992) (prepared by David
Ackerman). Later hearings continued the study of Section 5 and the
support it would offer to such | egislation. See Religious Freedom
Restoration Act of 1991: Hearings Before the Subcorm on Gvil and
Constitutional Rights of the House Comm on the Judiciary, 102nd
Cong., 2d Sess. 353-59 (1992) (statenent of Douglas Laycock)

(hereinafter "1992 House Hearings"); The Religious Freedom



Restoration Act: Hearing Before the Senate Comm on the Judiciary,
102nd Cong., 2d Sess. 92-97 (1992) (statenent of Dougl as Laycock)
(hereinafter "1992 Senate Hearing").

Sone t houghtful schol ars questioned the authority of Congress
under Section 5, at |least as far as RFRA pushed it. See, e.dq.
1992 House Hearings at 385-94 (statenent of lIra Lupu); 1992 Senate
Hearing at 122-25 (statenent of Bruce Fein). Congress ultimtely
believed that Section 5 of the Fourteenth Amendnent granted it
sufficient authority to enact the bill:

Pursuant to Section 5 of the Fourteenth Arendnent and t he
Necessary and Proper Cause enbodied in Article 1,
Section 8 of the Constitution, the | egislative branch has
been given the authority to provide statutory protection
for a constitutional value when the Suprene Court has
been unwlling to assert its authority. The Suprene
Court has repeatedly upheld such congressional action
after declining to find a constitutional protection
itsel f. However, limts to congressional authority do
exi st. Congress may not (1) create a statutory right
prohi bited by sone other provision of the Constitution,
(2) renove rights granted by the Constitution, or (3)
create a right inconsistent with an objective of a
constitutional provision. Because [RFRA] is well within
these limts, the Conmttee believes that in passing the
Rel i gi ous FreedomRestorati on Act, Congress appropriately
creates a statutory right within the perineters of its
power .

H R Rep. No. 88, 103d Cong., 1st Sess. 9 (1993). The Senate
report expressed simlar views, noting that RFRA "falls squarely
w thin Congress' section 5 enforcenent power." S. Rep. 111, 103d

Cong., 1st Sess. 14 (1993), reprinted in 1993 U S.C.C A N 1892,

1903.

When RFRA reached the Senate floor for debate, no Senator
questioned Congress' power under Section 5. The Senators
expressing a view on the issue were persuaded that Section 5
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provi ded anple authority. See 139 Cong. Rec. S14469 (statenent of
Sen. Grassley); 139 Cong. Rec. S14470 (statenent of Sen. Hatch).
B

That the Executive and Legi sl ative branches al so have both the
right and duty to interpret the constitution casts no shadows upon
Justice Marshall’s claim of ultimate authority to decide. The
judicial trunp card can be played only in a case or controversy.
The power to decide the law is an incident of judicial power to
deci de cases. There is no nore. A power of review not rooted in
a case or controversy would inpermssibly draw to Article Ill the
interpretive role of the Executive and Legislative branches of
gover nnent . So it is that the famliar recitation that
Congressional legislation cones to us with a presunption of
constitutionality is a steely realismand not nerely a protocol of
manners or an enpty formalism

No party here contends and we express no opi ni on whet her ot her
del egations of l|egislative power, such as the Commerce Power,
provi de constitutional authority for the passage of RFRA. RFRA's
| egislative history nore than satisfies our requirenent that "we be
able to discern sone | egislative purpose or factual predicate that

supports the exercise of [ Congress' Section 5] power." E.E OC v.

Wom ng, 460 U. S. 226, 243 n. 18 (1983). There is no question that
Congress drew on its power under Section 5 in enacting RFRA. The
district court’s doubt that it didis without basis. The issue is
whet her that authority was there.

| V.



The Gty contends that RFRA is wunconstitutional for four
related reasons. First, Congress | acked the authority to enact the
statute under Section 5 of the Fourteenth Anmendnent. Second, the
statute violates the separation of powers by returning to the
courts the task of accomobdating general laws and religious
practices after Smth denied the judiciary's conpetence to do so.
Third, RFRA violates the Establishnent Cause of the First
Amendnent. Fourth, it violates the Tenth Amendnent. W turn to
t hese contenti ons.

A

Section 5 of the Fourteenth Amendnent provides that "Congress
shall have power to enforce, by appropriate legislation, the
provisions of this article." U S. Const. anend. XIV, 8 5. The
Thirteenth, Fourteenth, and Fi fteenth Anmendnents "were specifically
desi gned as an expansi on of federal power and an i ntrusion on state

sovereignty." Gty of Rone v. United States, 446 U S. 156, 179

(1980).
The Suprene Court first considered the neaning of Section 5 in

Ex parte Virginia, 100 U S 339 (1879). It wupheld the

constitutionality of an act prohibiting the disqualification of
grand or petit jurors on account of race. 1d. at 345, 346. The
Court declined to read narrowWy the power granted by Section 5:

What ever legislationis appropriate, that is, adapted to carry
out the objects the anendnents have in view, whatever tends to
enforce subm ssion to the prohibitions they contain, and to
secure to all persons the enjoynent of perfect equality of
civil rights and the equal protection of the |aws against
State denial or invasion, if not prohibited, is brought within
the domai n of congressi onal power.



ld. at 345-46
The civil rights legislation of the 1960's brought to court
agai n questions regarding the power of Congress under the G vi

Ri ghts Anmendnents. I n Katzenbach v. Mrgan, 384 U.S. 641, 648

(1966), the Court rejected the argunent that under Section 5
Congress could only prohibit acts that wuld violate the
substantive provisions of the Fourteenth Arendnent. Referring to

M Culloch v. Mryland, 17 U S. (4 Weat.) 316, 421 (1819), the

Court held that the inquiry into what is "appropriate |egislation”
under Section 5 is whether the statute "may be regarded as an
enactnent to enforce [the Fourteenth Anmendnent], whether it is
"plainly adapted to that end' and whether it is not prohibited by
but is consistent wth ‘'the letter and spirit of the
constitution.'" 1d. at 651.

Six years later, the Court reaffirnmed this reading of Section

5. In Oegon v. Mtchell, 400 U S 112, 118 (1970), the Court

uphel d congressional prohibitions of literacy tests in state and
national elections. Mtchell did strike down the guarantee of the
right of 18-year-olds to vote in state elections, 400 U S. at 118,
but that decision rested on the exclusive role of states in
conducting their elections. Justice Bl ack expl ai ned t hat Congress'
enforcenent power was broad but not unlimted:
As broad as the congressional enforcenent power is,
it is not unlimted. Specifically, there are at | east
three limtations upon Congress' power to enforce the
guarantees of the CGvil War Anendnents. First, Congress
may not by legislation repeal other provisions of the
Constitution. Second, the power granted to Congress was
not intended to strip the States of their power to govern
thenselves or to convert our national governnent of
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enunerated powers into a central gover nnent of
unrestrained authority over every inch of the whole

Nat i on. Third, Congress may only "enforce" the
provisions of the anmendnents and may do so only by
"appropriate legislation.” Congress has no power under

the enforcenent sections to undercut the amendnents'
guarantees of personal equality and freedom from
di scrimnation, or to underm ne those protections of the
Bill of R ghts which we have held the Fourteenth
Amendnent nmade applicable to the States.

Id. at 128-29 (opinion of Black, J.).
In the years since Mtchell, the Court has adhered to these

generally stated principles. In Fitzpatrick v. Bitzer, 427 U S.

445 (1976), the Court upheld, against a federalism based El eventh
Amendnent challenge, the application of Title VII, 42 U S C
8§ 2000e et seq., to the States. The Court explained that "[w hen
Congress acts pursuant to 8 5, not only is it exercising
| egislative authority that is plenary within the terns of the
constitutional grant, it is exercising that authority under one
section of a constitutional anmendnent whose ot her sections by their
own terns enbody limtations on state authority."” 1d. at 456.

Simlarly, in Fullilove v. Klutznick, 448 U S. 448 (1980), a

plurality of the Court expressed the view that Section 5 provided
authority to renmedy the effects of past discrimnation, even t hough
t he Fourteent h Anendnent only prohi bited purposeful discrimnation.
See id. at 478 (opinion of Burger, CJ., joined by Wite and
Powel I, JJ.); id. at 500-02 (Powell, J., concurring). The Court in
Adar and Constructors, Inc. v. Pena, 115 S. C. 2097, 2117 (1995), in

holding that federal affirmative action prograns are subject to
strict scrutiny, did not question congressional power under Section
5. 1d. at 2114.
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The Thirteenth, Fifteenth, Eighteenth, Twenty-third, Twenty-
fourth, and Twenty-six Anendnents contain parallel grants of
enforcenent power to Congress. The Court has read those provisions

in a simlar fashion. For exanple, in South Carolina v.

Kat zenbach, 383 U. S. 301, 326 (1966), the Court upheld provisions
of the Voting Rights Act of 1965. Discussing Congress' power under
Section 2 of the Fifteenth Amendnent--which contains virtually
i dentical |anguage to Section 5 of the Fourteenth--the Court wote
that "[t]he basic test to be applied in a case involving § 2 of the
Fifteenth Amendnent is the sanme as in all cases concerning the
express powers of Congress with relation to the reserved powers of
the States.” 1d. at 326. Quoting Chief Justice Marshall's opinion
in MCulloch, the Court expl ai ned:

Let the end be legitimate, let it be within the scope of

the constitution, and all neans which are appropriate,

which are plainly adapted to that end, which are not

prohi bited, but consist with letter and spirit of the

constitution, are constitutional.

ld. at 326 (quoting M Culloch v. Maryland, 17 U. S. (4 Weat.) 316,

421 (1819)). Simlarly, in Janmes Everard's Breweries v. Day, 265

U. S. 545, 560 (1924), the Court, addressing the scope of Congress
power under Section 2 of the Ei ghteenth Amendnent, held that
Congress "may adopt any eligi bl e and appropri ate neans to nake [the
Ei ghteenth Anendnent's] prohibition effective.”

This continued adherence to the principle that Congress my
explicate textually |ocated rights and obligations pursuant to
Section 5 persuades us that the three-part test fromMrgan renains

t he benchnark.
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1.

The first inquiry under Mrgan is whether RFRA "may be
regarded” as an enactnent to enforce the Fourteenth Anmendnent. It
has been long established that the Due Process ause of the
Fourteent h Anendnent incorporates the Free Exercise C ause of the
First Amendnent. Cantwell v. Connecticut, 310 U S 296, 303
(1940) .

We disagree with the Cty's argunent that Congress' Section 5
authority is nore limted when it acts to enforce provi sions ot her
than the Equal Protection C ause. Section 5 does not place
conditions on Congress' authority to enforce the anendnent.
Congress has the power to enforce "the provisions of this article,”

not just the Equal Protection Clause. United States v. Price, 383

US 787, 789 & n.2 (1966) (noting Section 5 enpowers Congress to
enforce "every right guaranteed by the Due Process O ause of the
Fourteenth Amendnent"); see also Cong. d obe, 42d Cong., 1st Sess.
App. at 83 (1871) ("The fourteenth anendnent cl oses with the words,
"the Congress shall have power to enforce, by appropriate
| egislation, the provisions of this article'--the whole of it, sir;
all the provisions of the article; every section of it.")
(statenment of Rep. Bingham). W reject the notion that there is
any relevant hierarchy of constitutional rights wthin the

Fourt eent h Anendment. Cf. Caplin & Drysdale, Chartered v. United

States, 491 U. S. 617, 628 (1989). At base, this argunent is little
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nmore than an invitation to revisit the incorporation of the First
Amendnent, an invitation addressed to the wong court.

We think it beyond peradventure that Congress enacted RFRA to
enforce the religious liberty protected fromState infringenent by
the Due Process O ause. RFRA expressly declares its purpose "to
restore the conpelling interest test . . . and guarantee its
application in all cases where free exercise of religion is
substantially burdened" and "to provide a claim or defense to
persons whose religious exercise is substantially burdened by
gover nnent . " 42 U.S.C. § 2000bb(b). The Act itself defines
"exercise of religion" as that under the First Amendnent. See 42
U.S.C. § 2000bb-2(4).

RFRA's legislative history |eaves little roomfor doubt that
Congress intended "to enforce the right guaranteed by the free
exercise clause of the first anendnent.” S. Rep. 111 at 14 n. 43,

reprintedin 1993 U S.C.C. A N at 1904. Wtnesses at congressi onal

heari ngs spoke eloquently of the need for legislation to defend
i ndividuals, particularly those from mmnority religions, from
generally applicable laws that burden the exercise of religion.
See, e.qg., 1992 House Hearings at 157-59 (statenent of Edward
Gaffney, Jr.); 1992 Senate Hearing at 5-6 (statenment of WIIliam
Nouyi Yang), 37-39 (statenent of Dallin Oaks). |I|ndeed, the Senate
Judiciary Commttee found the need for legislation to restore the
pre-Smth conpelling interest test in order "to assure that all

Anericans are free to follow their faiths free from governnental
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interference." S. Rep. 111 at 8, reprintedin 1993 U.S.C.C A N at

1897- 98.

2.

The second inquiry under Mirgan is whether RFRA is "plainly
adapted to that end." Although Congress' power to enforce the
Amendnent is not confined to "abrogating only those state | aws t hat
the judicial branch was prepared to adjudge unconstitutional,"
Morgan, 384 U.S. at 648-49, Section 5 does not permt Congress to
rewite the scope of the Anendnent's provi sions out of whol e cl oth.
Rat her, Congress' power under Section 5 is renedial. Congr ess'
constitutional power to |l egislate pursuant to Section 5is tiedto
Congress' superior ability to find and redress nascent or di sgui sed
vi ol ations of the Amendnent. In short, "Congress may act only

where a violation lurks." E.EOC v. Wonng, 460 U. S. at 260

(Burger, C. J., dissenting).

The United States offers three renedial justifications for
RFRA: 1) RFRA deters governnental violations of the Free Exercise
Cl ause; 2) RFRA prohibits laws that have the effect of inpeding
religious exercise; and, 3) RFRA protects the free exercise rights
of adherents of mnority religions. W address each in turn.

The United States urges that RFRA is an effective neans of
prohibiting the unconstitutional targeting of religion through
facially neutral |aws. According to this view of RFRA, Smth's
requi renent that individuals show that a law is not facially

neutral or generally applicable has not been an effective neans of

14



rooting out |aws hostile toareligionin particular or toreligion
in general. RFRAresponds by requiring all |aws that substantially
burden the exercise of religion to pass the conpelling interest
test, a test well-suited to separating well-intentioned statutes

frominvidious ones. C. Cty of Rchnond v. J.A. Croson Co., 488

U S 469, 493 (1989) (O Connor, J.) (noting that purpose of strict
scrutiny is to "snoke out" illegitimte uses of race).

Congress coul d have reasonably concluded that Smth's focus on
facial neutrality and general applicability has been ineffective in
identifying laws notivated by antagonism to a religion or to
religion in general. As one witness testified before the Senate
Judiciary Commttee, "formally neutral, generally applicable | aws
have repeatedly been the i nstrunents of religi ous persecution, even
in Anmerica." 1992 Senate Hearing at 71 (statenent of Douglas
Laycock). Moreover, Congress found that "[a]fter Smth, clainmnts
w Il be forced to convince courts that an i nappropriate | egi sl ative
notive created statutes and regul ations. However, | egislative
noti ve often cannot be determ ned and courts have been reluctant to
inpute bad notives to legislators.” H R Rep. 88 at 6. These
consi derations, anal ogous to those underlying the Voting R ghts Act
Anmendnents of 1982, Pub. L. No. 97-205, § 3, 96 Stat. 131, 134,
convince us that RFRA serves the renedial goal of identifying
buddi ng or di sgui sed constitutional violations that woul d ot herw se
survive judicial scrutiny under Smth.

In a simlar vein, the United States argues that even if the

Constitution only prohibits governnental action taken with the
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intent of interfering with religious exercise, Congress nmay go
farther, as it did with RFRA, and prohibit conduct that has the
effect of burdening the exercise of religion. According to this
view of RFRA, applying the conpelling interest test to all |aws,
whet her facially neutral or not, that have the effect of
substantially burdening the exercise of religionis a prophylactic
measure designed to ensure that governnment may not discrimnate
against a particular religion or religion in general. It is
clained to be an effective neans of identifying both mature and
sprouting constitutional violations, a prophylactic neasure that
prohi bits sone | aws whose effect upon the free exercise of religion
is so substantial that RFRA is fairly said to regul ate incipient
constitutional violations.

In cases involving racial discrimnation, the Court has held
that Congress may prohibit laws with a racially discrimnatory
effect, as it did in the Voting R ghts Act of 1965, as an
appropriate nethod of pronoting the Anmendnent's purpose, even if
the Constitution only prohibits laws wwth aracially discrimnatory

intent. Cty of Rone, 446 U. S. at 177. Simlarly, Congress could

reasonably conclude that prohibiting | aws that have the effect of
substantially burdening religion pronotes the free exercise of
religion. Congress heard nuch testinony regarding the severe
burdens that facially neutral |aws can inpose on an individual's
exercise of his religious beliefs. See, e.qg., 1992 House Heari ngs
at 157-59 (statenent of Edward Gaffney, Jr.) (discussing effect of

Smth on various religious exercise).
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A robust application of the conpelling interest test nmay be
uneven in exenpting religious practices from statutes of general
applicability and push courts into either an unconfortabl e judging
of the credibility of clains that practices are religi ous exercises
or |eaving each person a non-regul atable island unto thensel ves,
arguably concerns behind the pre-Smth timdity of its use. The
concerns are large and, for sone scholars, they are a conpelling
argunent agai nst RFRA Chri stopher L. Eisgruber & Lawence G
Sager, Why t he Rel i gi ous Freedom Restoration Act IS
Unconstitutional, 69 N Y.U L. Rev. 437, 452 (1994). But this begs
the question of congressional power. That sone generally
applicable laws nust yield their unwtting grasp of religious
practices is the price Congress has chosen to pay to achieve its
desired level of accomobdati on. "It was for Congress, as the
branch that nmade this judgnent, to assess and weigh the various
conflicting considerations."” Morgan, 384 U.S. at 653. "It is
enough that we be able to perceive a basis upon which the Congress
m ght resolve the conflict as it did." [|d.

Finally, the United States clains that RFRA serves to protect
religious mnorities, thereby pronoting the goals of both the Due
Process O ause and the Equal Protection Cause. According to this
Vi ew of RFRA, adherents of mnority religions are
di sproportionately affected by facially neutral | aws. Congr ess
heard testinony regarding the effects of Smth on nenbers of the
Hrmong, Jew sh, Mornon, and Am sh faiths. See 1992 Senate Hearing
at 30-40; 1992 House Hearings at 104, 107-08, 406-009. Congr ess
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coul d reasonably concl ude that nore exacting scrutiny of facially
neutral |egislation that burdens a religious practice is needed to
protect adherents of mnority religions. See S. Rep. 111 at 8,

reprinted in 1993 U S.C.C AN at 1897.

Rel atedly, Congress could reasonably conclude that seeking
religious exenptions in a pieceneal fashion through the political
processes, particularly at the state or |ocal governnental |evel,
would place mnority religions at a disadvantage. See The
Federal i st No. 10 (Janes Madi son). Smth acknow edged that | eaving
accommodation to the political processes risked discrimnatory
treatnent but viewed it as an "unavoidable consequence of
denocratic governnent." 494 U . S. at 890. Congress considered the
effect the Smth decision would have on mnority religions seeking
accommodations through the political process and concl uded that
"State and | ocal |egislative bodies cannot be relied upon to craft
exceptions fromlaws of general application to protect the ability
of thereligious mnorities to practice their faiths." S. Rep. 111

at 8, reprinted in 1993 U S.C.C. AN at 1897; see also 1992 House

Hearings at 326 (statenent of Dougl as Laycock).

These justifications fit wthin the renedi al power of Congress
under Section 5. To our eyes, Congress considered the need for
"appropriate legislation® to enforce the provisions of the
Fourteenth Anendnent and responded with legislation that is

"pl ainly adapted" to that end.
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The third inquiry under Morgan is whether RFRA is consistent
"Wth the letter and spirit of the constitution.” This inquiry
requires us to determ ne whet her RFRA vi ol ates any ot her provision
of the Constitution. Congress's power to remedy constitutional
wongs is a one-way street. Congress may not violate other
constitutional provisions while enforcing those of the Fourteenth
Amendnent . Morgan, 384 U.S. at 656. The City clains that RFRA
violates three Constitutional provisions: 1) the separation of
powers; 2) the Establishnment C ause; and 3) the Tenth Anendnent.

The Gty treats these argunents as i ndependent of its Section
5 argunent: Even if Section 5 authorizes Congress to enact RFRA,
it 1s unconstitutional for these additional reasons. However, as
Morgan nakes clear, Congress has no power under Section 5 to

violate other individual rights. Stated another way, if RFRA

violates other constitutional provisions, it exceeds Congress'
Section 5 authority. W w |l address each separately.
B.

The district court agreed with the City that RFRA viol ates the
separation of powers by displacing the authority of the judiciary,

established by Mrbury v. Midison, 5 US (1 Cranch) 137, 177

(1803), "to say what the law is." RFRA acconplishes this goal,
according to the Cty, by reversing Smth and restoring the pre-
Smth judicial standard for evaluating free exercise clains. In
effect, Congress has created a new constitutional right and
achi eved a “substanti ve expansi on of First Amendnent doctrine.” 1In

short, the Gty describes RFRA as nothing less than a
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constitutional coup d' etat, declaring that "[t]he new order under
RFRA would overrule Marbury and craft a new standard of
constitutional responsibility.” The United States responds that
RFRA "is sinply a statute that provides |egislative protection for
a constitutional right over and above that provided by the
Constitution."

The response that Congress has created a statutory right is
facile and ultimately inconplete. RFRA creates a statutory right
to be sure. The origins and fram ng of that right, however, are
drawn fromj udi ci al decisions construing the Constitution. W wll
not pretend that RFRA is anything but a direct response to the
Suprene Court's decision in Smth. | ndeed, Congress' announced

purpose was "to 'turn the clock back' to the day before Smth was
decided.” H R Rep. 88 at 15 (statenent of Rep. Hyde). Moreover,
RFRA speaks in terns famliar to constitutional adjudication. To
pass nuster under RFRA, applicable |laws nmust further a "conpelling
governnental interest"” and be the "least restrictive neans" of
furthering that interest. This is a statutory rule, but it is a
rule mandating a process rejected by the Court in Smth.

RFRA is also, in a sense, an assignnent by Congress of a
hi gher value to free-exercise-secured freedons than the value
assigned by the courts--that is, strict scrutiny versus a form of
internmediate scrutiny. This view includes an imge of
congressi onal second-guessing of the courts. But that sense is

fal se. Congress by RFRA is demanding ad hoc review of |aws of

general applicability that substantially burden the free exercise
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of religion. This is functionally a regulation of nascent
violations of the Free Exercise Cause, at least so long as the

statutory trigger of substantial effect is given full force. It is

true that the Court found that the Free Exercise Cause did not
require the Court to accommopdate | aws of general applicability not
ained at a religious practice and that RFRA demands that the Court
engage in an exercise that the Court has eschewed. Nonethel ess,
whet her the courts nust obey RFRA's command to do so turns only on
t he i ndependent issue of the power of Congress under Section 5.
As we have ot herw se explained, this is indistinguishable in
any rel evant way fromthe congressi onal conmand to exam ne el ection
practices adversely inpacting the voting strength of protected
mnorities, even though there was no purpose to discrimnate and,
hence, no violation of the Equal Protection C ause. Di spensi ng
with the constitutionally rooted requirenent that discrimnation be
purposeful is an extraordi nary exercise of power. The insistence

in Washington v. Davis, 426 U S. 229, 239 (1976), upon proof of

di scrim natory purpose was a deci sion about the judicial role. At
i ssue was whether the accent should be upon federal courts as
arbiters of social justice or as a nore passive arbiter of cases or
controversi es. The role of purpose becones clear in the debate
over its w sdom Conpare Laurence H. Tri be, Anmeri can
Constitutional Law 8§ 16-20 at 1515 (2d ed. 1988) (urging that anti -
subj ugation should be test rather than purpose) with Patrick E.
Hi ggi nbotham Laurence Tribe's Visionary Theories of the Equal

Protection O ause, 4 Benchmark 125, 131-34(1990) (rejecting Tribe’s
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view. The nerits of that debate aside, it was common ground that

dispensing with the requirenment of Wshington v. Davis that

vi ol ations of the Equal Protection C ause nust be purposeful works
a large relocation of power. This is not to suggest that RFRA's
di spensing with purpose is of a |l esser magni tude. W doubt that it
is. Rather, the point is that despite its large role, dispensing
W t h purpose remai ns nonet hel ess an exerci se of Congress' renedi al
power, the power to reach conduct that only threatens the free
exercise of religion.

Undeni ably, RFRA's origins and codification of terns drawn

directly from constitutional decisions nmake it unusual and are

characteristic of what is terned a "foundational statute.™ The
critical question is whether they nake RFRA unconstitutional. W
t hi nk not.

The City's argunent rests on the m staken assunption that
Smth describes not only howlittle the Governnent nust accommodat e
religion but also how nuch it nay accommpdate it. Stated anot her
way, the City must contend that Smith held not only that facially
neutral |aws having the incidental effect of burdening religion do
not violate the Free Exercise (O ause but also that exenptions to
such laws do violate either that clause or the Establishnent
Clause. Only if the latter propositionis true does RFRA usurp the
judiciary's duty to interpret the Constitution.

This view of Smth has its supporters, see Christopher L.
Ei sgruber & Lawence G Sager, Wy the Religious Freedom

Restoration Act is Unconstitutional, 69 N Y.U L. Rev. 437, 450
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(1994). Prior to Smith, the Court recognized that |egislatures
were free to enact religious exenptions nore expansive and
accommodati ng than that required by the Free Exerci se Cl ause. See

Zorach v. Cd auson, 343 U S. 306 (1952); Corporation of Presiding

Bi shop v. Anbs, 483 U. S. 327, 334 (1987). Even when the Court held

t hat a particular religious accommodation violated the
Est abl i shnent C ause, Justice Brennan cautioned that "we in no way
suggest that all benefits conferred exclusively upon religious
groups or upon individuals on account of their religious beliefs
are forbidden by the Establishnment C ause unless they are nmandat ed

by the Free Exercise Clause." Texas Monthly, Inc. v. Bullock, 489

US 1, 18 n.8 (1989) (Brennan, J.).

Smth, however, did not change this rule. To the contrary,
the Court contenplated "l|eaving accommobdation to the politica
process: "

Values that are protected against governnent
interference through enshrinenment in the Bill of Rights

are not thereby banished from the political process.

Just as a society that believes in the negative

protection accorded to the press by the First Amendnent

is likely to enact laws that affirmatively foster the

di ssem nation of the printed word, so al so a soci ety that

believes in the negative protection accorded to religi ous

belief can be expected to be solicitous of that value in

its legislation as well.

494 U.S. at 890. The Court noted with approval that severa
States, unlike Oregon, had exenpted the sacranental use of peyote
fromtheir drug laws. |d.

Since Smth, the Court has reaffirmed that religious
accommodations are constitutional. "Qur cases |eave no doubt that
in commandi ng neutrality the Religion Clauses do not require the
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governnent to be oblivious to inpositions that |egitinmate exercises
of state power may place on religious belief and practice." Board

of Educ. of Kiryas Joel v. Gunet, 114 S. C. 2481, 2492 (1994).

Rat her, "'governnent may (and soneti ne nust) acconmodate religious

practices . . . .'" 1d. (quoting Hobbie v. Unenpl oynent Appeals

Conmin of Fla., 480 U.S. 136, 144 (1987)).

The City's separation of powers argunent chall enges this well -
establ i shed rule. Every | egislatively nmandated acconmodati on of
religion reflects a legislature's judgnent regarding the free
exercise of religion. RFRA does not wusurp the judiciary's
authority to say what the law is any nore than did the Voting
Ri ghts Act of 1964 when it prohibited |iteracy tests after Lassiter
V. Northanpton County Bd. of Elections, 360 U S. 45 (1959), had

upheld their constitutionality. Nor does RFRA usurp the
judiciary's interpretive powers any nore than did the Anmerican
I ndi an Rel i gi ous Freedom Act Anendnents of 1994, Pub. L. No. 103-
344, 108 Stat. 3125, which overturns the particular result of Smth
by preventing States from prohibiting Native Anericans from using
peyote as part of their religious practices. See 42 U. S C
8§ 1996a(b)(1).

That RFRA speaks in broad generalities where other
| egi slatively mandat ed rel i gi ous exenpti ons, such those provi ded by
the Anerican I ndi an Rel i gi ous FreedomAct, address specific conduct
is of no nonent. Wthin the area of permssible legislative
accommodations of religion, Congress nmay paint with a broad or

narrow brush. 1In either situation, Congress has "disagreed" with
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the judiciary regardi ng the scope of religious freedomand t he Free
Exercise Cause. In neither situation has Congress arrogated to
itself the unrestricted power to define the Constitution.

In short, the judiciary's duty is to say what the lawis, but
that duty is not exclusive. The district court's holding that RFRA

usurps the judiciary's power under Marbury v. Madison to interpret

the Constitution is incorrect.

Nor are we persuaded by the Gty's argunent that RFRA viol ates
the separation of powers because it restores a test rejected in
Smth as beyond the judiciary's conpetence to apply. Smth
acknow edged that the | egislative accomobdation of religion "nust
be preferred to a system. . . in which judges weigh the socia
inportance of all laws against the centrality of all religious
beliefs.” 494 U S. at 890. However, the Court's rejection of the
conpelling interest test did not rest on judicial inability to
apply the test. The conpelling interest test is famliar to judges
both in the context of free exercise clains, see Snith, 494 U.S. at
900-01 (O Connor, J., concurring in the judgnent), and el sewhere.
See, e.q., Adarand, 115 S. C. at 2117 (subjecting all racial

classifications to strict scrutiny).

Rat her, the Court's rejection of the conpelling interest test
in free exercise clains rested on the Court's aversion to applying
the test tofacially neutral laws in the counter-majoritarian arena
of constitutional interpretation. See 494 U S. at 888-889
(rejecting conpelling interest test because it "would open the

prospect of constitutionally required religious exenptions").
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Again, it is one thing to apply the conpelling interest test drawn
froma statute where Congress can anend the underlying law if it
di sagrees with the resulting balance; it is another when the only
response to the judiciary's application of the conpelling interest
test is a constitutional anendnent.

We conclude that RFRA does not violate the separation of
powers. Wether RFRA's requirenent that judges determ ne whet her
a particular |aw "substantially burdens” the exercise of religion
i nposes wupon the judiciary the duty of inquiring into the
centrality of particular practices to a faith and whether that
duty, if it exists, poses constitutional difficulties is not
present ed. See Smth, 494 U S at 887 & n.4. As we have
explained, the full neaning of "substantially burdens" nust be
found inits application. It is self-evident that the vigor of the
i nsistence that effects be substantial and the risks of error in
|l ocating incipient violations of the Free Exercise (Cause are
directly related. An anem c application of “substantial effect”
pushes the limts of congressional power to renedy.

C.

Nor does RFRA nandate religious accommbdati ons that violate
the Establishnment Cause. To the contrary, the act provides that
"[njothing inthis chapter shall be construed to affect, interpret,
or in any way address [the Establishnment d ause]."” 42 U. S. C
8§ 2000bb-4. In short, RFRA by its own terns provides that the
accommodat i ons mandated by RFRA may reach up tothe limt permtted

by the Establishnent C ause but no further.
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The City responds that, even so, RFRAon its face violates the
Est abl i shnent C ause because it | acks a secul ar purpose and because

it has the primary effect of advancing religion. See Lenbn v.

Kurtzman, 403 U S. 602 (1971). We di sagree. Its renedial
justifications beliethe Gty's contention that Congress acted with
a sectarian purpose. Relatedly, "it is a permssible legislative
purpose to alleviate significant governnmental interference”" wth
the exercise of religion. Anpbs, 483 U S. at 335.

RFRA no nore advances religion than any other |egislatively
mandat ed acconmodati on of the exercise of religion. |In Anbs, the
Court rejected the argunent that an accommodation violates the
primary effects prong of the Lenon test sinply by virtue of being
an accommodation. "Alawis not unconstitutional sinply because it
allows churches to advance religion, which is their very purpose.
For a law to have forbidden 'effects' under Lenpn, it nust be fair

to say that the governnent itself has advanced religion throughits

own activities and influence.” 1d. at 337 (enphasis in original).
RFRA' s lifting of "substantial burdens” on the exercise of religion
does not anobunt to the Governnent coercing religious activity
through "its own activities and influence."

D.

Finally, the Gty urges that RFRA viol ates the Tent h Amendnent
because the act limts the power of the States to legislate "in the
traditional areas of state sovereignty and prom nence." The Cty
m stakenly relies on the Court's decision last term in United

States v. Lopez, 115 S.C. 1624 (1995), which held that the QGun
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Free School Zones Act exceeded Congress' power under the Commerce
Cl ause. Congress, however, enacted RFRA pursuant to its power
under Section 5 of the Fourteenth Amendnent. Although the United
States urges that the Commerce C ause also supports Congress'
authority to enact RFRA, we have not reached that contention.

The Court has repeatedly noted that "the principles of
federalismthat constrain Congress' exercise of its Commerce C ause
powers are attenuated when Congress acts pursuant to its powers to

enforce the Civil War Amendnents."” Geqory V. Ashcroft, 501 U S

452, 468 (1991). On its face, RFRA does not intrude upon state
sovereignty any nore than the nyriad other federal statutes that
preenpt state regul ation.

That said, we do not suggest that the Tenth Anendnment plays no
rol e. G egory itself recognized that the Court "has never held
that the Anmendnent may be applied in conplete disregard for a
State's constitutional powers." Id. To the contrary, "the
Fourteenth Anmendnent does not override all principles of
federalism" |1d. at 469. Indeed, the Court in Gegory refused to
construe a congressional act to reach state governnental functions
in the absence of a clear statenent from Congress that it intended
to do so. |d. at 470. Such questions of RFRA's applicability to
particul ar areas of state regul ation, however, are best left for
i ndi vidual, case-by-case resolution. It is enough for us to
conclude that RFRA on its face does not violate the Tenth

Amrendnent .
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We hold that Section 5 of the Fourteenth Anendnent enpowered
Congress to enact the Religious Freedom Restoration Act. e
further hold that RFRA does not usurp the judiciary's power to
interpret the Constitution. Accordingly, we REVERSE the order of
the district court holding the Religious Freedom Restoration Act
unconstitutional onits face and REMAND for further proceedi ngs not

i nconsistent with this opinion.
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