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PER CURI AM

After reviewng the record, studying the briefs of the
parties, and considering the argunents presented to this court, we
have concl uded that the district court erred in dism ssing w thout
prejudice the suit brought under 42 U S . C. 8§ 1983 by Jack Warren
Davis and Patsy Bates Davis (together, "Davis") against Fred S.
Zain, Vincent J.M D Mo, and the Bexar County Medi cal Exam ner's
O fice (together, the "defendants").

Davi s seeks danmges in this § 1983 suit from the defendants
arising from their role in the allegedly unconstitutional
conviction of Davis in 1990 for capital nmurder. In Davis v. State,
831 S.W2d 426 (Tex.App.-Austin 1992, pet. ref'd), the Court of
Appeal s of Texas reversed Davis's 1990 conviction and renmanded for
a new trial, after finding that the district attorney engaged in
prosecutorial m sconduct and suborned perjury. Subsequent to the

reversal, counsel for Davis uncovered, in the words of the State of



Texas, "nore serious and probably perjurious m sconduct of Fred
Zain." Davis then filed a pretrial wit of habeas corpus in state
court, seeking dism ssal of the second prosecution against himon
grounds of double jeopardy and violation of his right to due
process. As support for his due process claim Davis raised the

know ng use of Zain's perjured testinony and other prosecutori al

m sconduct . Al t hough the habeas court denied Davis's requested
relief, it found nunmerous "irregularities" in the defendants'
handl i ng of evidence in Davis's 1990 nurder trial, including the

probability that Zain comm tted aggravated perjury in testifying at
that trial. The State of Texas has conceded the m sconduct
observed by the appeal s and habeas courts, and has indicated that
it wll not rely upon this evidence at retrial. Davis now awaits
a second crimnal trial. In the neantine, Davis filed this § 1983
suit against the defendants, alleging that Zain's investigation,
testing and testinony in connection with his conviction for capital
murder were i naccurate, and that the i naccuracies resulted fromthe
policies, practices and custons of Bexar County and its nedical
exam ner, Di Mio.

Citing the Suprene Court's recent opinion in Heck v.
Hunphrey, --- US. ----, 114 S. Ct. 2364, 129 L.Ed.2d 383 (1994),
the district court here dismssed Davis's § 1983 suit on the
grounds that the <crimnal proceeding against Davis had not
termnated in his favor and, consequently, that his § 1983 claim
had not accrued. W disagree with this readi ng of Heck.

The Suprenme Court in Heck nade cl ear that



[I]n order to recover danages for allegedly unconstitutional
conviction or inprisonnent or for other harmcaused by actions
whose unl awful ness would render a conviction or sentence
invalid, a 8 1983 plaintiff nust prove that the conviction or
sentence has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tribunal
aut hori zed to make such determ nation, or called into question

by a federal court's issuance of a wit of habeas corpus, 28

US C § 2254, Aclaimfor damages bearing that relationship

to a conviction or sentence that has not been so invalidated

i s not cogni zabl e under § 1983.

Heck, --- US at ----, 114 S . at 2372. The Suprene Court
i nposed this requirenent on 8 1983 plaintiffs in order to avoid
collateral attacks by plaintiffs on convictions against themthat
are "still outstanding." 1d. at ----, 114 S.C. at 2371 ("W think
the hoary principle that civil tort actions are not appropriate
vehicles for challenging the validity of outstanding crim nal
judgments applies to 8 1983 danmages actions that necessarily
require the plaintiff to prove the unl awful ness of his conviction
or confinenent, ...") (enphasis added).

Davi s squarely neets the requirenents of Heck. The question
arising fromDavis's crimnal trial over which he is now sui ng—his
all egedly wrongful 1990 conviction in state court using tainted
evi dence—has been fully adjudicated in his favor: the conviction
has been reversed. W therefore conclude that his § 1983 claim
relating to that conviction has accrued.

Furthernore, it is highly unlikely that Davis's § 1983 suit
will inplicate the validity of his pending retrial for capita
mur der—or which no date has yet been fixed. The State of Texas
has indicated that it "does not intend to use any evi dence tainted

by M. Zain" in retrying Davis for capital nurder. Consequently,



thereis little likelihood here for conflict between Davis's § 1983
suit and the pending state court crimnal proceeding. The state
asserts that if Davis's 8§ 1983 suit goes forward before or during
his crimnal retrial, he can conduct civil discovery nore broadly
than crimnal discovery, and the state will incur the vexation of
two trials. It is the state's conduct, however, that led to this
situation when it initially prosecuted Davis with tainted evidence.
Moreover, if sone presently unforeseen or unarticulated conflict
arises between the crimnal retrial and the pending 8 1983 case,
the district court may consider the propriety of a stay or,
per haps, abstention. See Heck, --- US at ----, n. 8 114 S. C
at 2373, n. 8 ("[I]f a state crimnal defendant brings a federal
civil-rights lawsuit during the pendency of his crimnal trial
appeal, or state habeas action, abstention may be an appropriate
response to the parallel state-court proceedings."). But conpare
Allen v. Louisiana State Bd. of Dentistry, 835 F.2d 100, 104 (5th
Cir.1988) ("[R]equests for nonetary damages do not fall within the
purvi ew of the Younger abstention doctrine.")

In sum we are satisfied that in this case, Davis's 8§ 1983
cause of action against the defendants has accrued. The district
court did not reach the defendants' dispositive notions, and
neither do we. The judgnent of the district court is therefore
REVERSED and the case is REMANDED for further proceedi ngs not
i nconsistent with this opinion.

REVERSED and REMANDED



