IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50278

KAEPA, | NC.,
Pl ai ntiff-Appellee,

ver sus

ACHI LLES CORPORATI CN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

February 14, 1996

Before WENER, EMLIO M GARZA, and BENAVIDES, Ci rcuit Judges.
WENER, Circuit Judge:

The primary issue presented by this appeal is whether the
district court erred by enjoining Defendant-Appellant Achilles
Corporation from prosecuting an action that it filed in Japan as
plaintiff, which essentially mrrored alawsuit previously filed by
Plaintiff-Appellee Kaepa, Inc. in state court and then being
prosecuted in federal district court by Kaepa. G ven the private

nature of the dispute, the clear indications by both parties that



clains arising fromtheir contract should be adjudicated in this
country, and the duplicative and vexatious nature of the Japanese
action, we conclude that the district court did not abuse its
di scretion by barring the prosecution of the foreign litigation.
Accordingly, we affirmthe grant of the antisuit injunction.
l.
FACTS AND PROCEEDI NGS

This case arises out of a contractual dispute between two
sophi sticated, private corporations: Kaepa, an Anerican conpany
whi ch manufactures athletic shoes; and Achilles, a Japanese
busi ness enterprise with annual sales that approxi mate one billion
dol | ars. In April 1993, the two conpanies entered into a
distributorship agreenent whereby Achilles obtained exclusive
rights to market Kaepa's footwear in Japan. The distributorship
agreenent expressly provided that Texas l|law and the English
| anguage would govern its interpretation, that it would be
enforceable in San Antoni o, Texas, and that Achilles consented to
the jurisdiction of the Texas courts.?

Kaepa grew increasingly dissatisfied wth Achilles's

The applicabl e | anguage of the agreenent reads:

Thi s Agreenent shall be governed by the | aws of the State

of Texas, U S. A, and shall be enforceable in San

Ant oni o, Texas. The English version of this Agreenent

and the English | anguage shall govern the interpretation

and neaning of all wrds and phrases used herein.

Distributor [Achilles] consents to jurisdiction in the

State of Texas, U S A
The district court held that this clause (1) permts jurisdiction
in Texas, and (2) requires that the agreenent be interpreted under
United States law and the English |anguage. Nei t her party
chal | enges this ruling.



performance under the contract. Accordingly, in July of 1994,
Kaepa filed suit in Texas state court, alleging (1) fraud and
negligent m srepresentation by Achilles to induce Kaepa to enter
into the distributorship agreenent, and (2) breach of contract by
Achi | | es. Thereafter, Achilles renoved the action to federal
district court, and the parti es began a | abori ous di scovery process
which to date has resulted in the production of tens of thousands
of docunents. In February 1995, after appearing in the Texas
action, renoving the case to federal court, and engaging in
conpr ehensi ve di scovery, Achilles brought its own action in Japan,
alleging mrror-inmage clains: (1) fraud by Kaepa to induce
Achilles to enter into the distributorship agreenent, and (2)
breach of contract by Kaepa.

Back in Texas, Kaepa pronptly filed a notion asking the
district court to enjoin Achilles from prosecuting its suit in
Japan (nmotion for an antisuit injunction). Achilles in turn noved
to dismss the federal court action on the ground of forum non
conveniens. The district court denied Achilles's notion to di sm ss
and granted Kaepa's notion to enjoin, ordering Achilles to refrain
from litigating the Japanese action and to file all of its
counterclains with the district court. Achilles tinely appeal ed

the grant of the antisuit injunction.?

2Achilles does not challenge the denial of its nmotion to
di sm ss.



.
ANALYSI S
A PROPRI ETY OF THE ANTI SUI T | NJUNCTI ON

Achilles's primary argunent is that the district court failed
to give proper deference to principles of international comty when
it granted Kaepa's notion for an antisuit injunction. W review
the decision to grant injunctive relief for abuse of discretion.?
Under this deferential standard, findings of fact are uphel d unl ess
clearly erroneous, whereas | egal concl usions " are subject to broad
review and will be reversed if incorrect.'"*

It is well settled anbng the circuit courtssSQincluding this
onesQwhi ch have reviewed the grant of an antisuit injunction that
the federal courts have the power to enjoin persons subject to
their jurisdiction fromprosecuting foreign suits.® The circuits

differ, however, on the proper |egal standard to enploy when

SSee Western Directories, Inc. v. Southwestern Bell, 63 F.3d
1378, 1390 (5th Cir. 1995); Apple Barrel Productions, lInc. V.
Beard, 730 F.2d 384, 386 (5th Cr. 1984).

‘“Apple Barrel, 730 F.2d 384 (quoting Conmmonwealth Life
| nsurance Co. v. Neal, 669 F.2d 300, 304 (5th Gr. 1982)).

°See, e.qg., Gau Shan Co. v. Bankers Trust Co., 956 F.2d 1349,
1352 (6th Gr. 1992); China Trade & Dev. Corp. v. MV. Choong Yong,
837 F.2d 33, 35 (2d Cr. 1987); Laker Airways v. Sabena, 731 F.2d
909, 926 (D.C. Cr. 1984); Seattle Totens Hockey Cub, Inc. v.
Nat i onal Hockey Leaque, 652 F.2d 852, 855 (9th Cr. 1981), cert.
deni ed, 457 U. S. 1105 (1982); In Re Unterweser Reederei Grbh, 428
F.2d 888, 890 (5th Cr. 1970), aff'd on rehearing en banc, 446 F. 2d
907 (1971), rev'd on other grounds sub nom Brenen v. Zapata
Ofshore Co., 407 U.S. 1 (1972); Bethell v. Peace, 441 F.2d 495,
498 (5th Cr. 1971).




det ermi ni ng whet her that injunctive power shoul d be exercised.® W
have addressed the propriety of an antisuit injunction on two prior

occasions, in In Re Unterweser Reederei Grbh” and Bethell v. Peace.?

Enphasi zing in both cases the need to prevent vexatious or
oppressive litigation, we concluded that a district court does not
abuse its discretion by issuing an antisuit injunction when it has
determ ned "that allow ng sinultaneous prosecution of the sane
action in a foreign forumthousands of mles away would result in
“inequitable hardship' and "tend to frustrate and del ay the speedy

and efficient determ nation of the cause.'"® The Seventh and the

5Conpare, e.qg., Seattle Totens, 652 F.2d at 855-56 and
Unt erweser, 428 F.2d 888 with Gau Shan, 956 F.2d at 1355 and Chi na
Trade, 837 F.2d at 36;

‘"Unt er weser, 428 F.2d 888.

8Bet hel |, 441 F.2d 495.

Unterweser, 428 F.2d at 890, 896 (noting as well that
antisuit injunctions have been granted when foreign litigation
would (1) frustrate a policy of the forumissuing the injunction;
(2) be vexatious or oppressive; (3) threaten the issuing court's in
remor quasi inremjurisdiction; or (4) prejudice other equitable
considerations); see also Bethell, 441 F.2d at 498 ("[T]he court
was wthinits discretioninrelieving the plaintiff of expense and
vexation of having to litigate in a foreign court."). ag. Gu
Shan, 956 F. 2d at 1353 (concluding that the Fifth Circuit "rel[ies]
primarily upon consi derations of vexatiousness or oppressiveness in
a race to judgnent in the foreign forumas sufficient grounds for
an [antisuit] injunction") (citing Unterweser, 428 F.2d at 896);
Seattle Totens, 652 F.2d at 855-56 (discussing Unterweser and
Bet hel |).




Ninth Grcuits have either adopted! or "incline[d] toward"?!! this
approach, but other circuits have enpl oyed a standard that el evates
principles of international comty to the virtual exclusion of
essentially all other considerations.??

Achilles urges us to give greater deference to comty and
apply the latter, nore restrictive standard. W note prelimnarily

that, even though the standard espoused in Unterweser and Bet hel

focuses on the potentially vexatious nature of foreign litigation,
it by no neans excl udes the consideration of principles of comty.
We decline, however, to require a district court to genuflect
before a vague and omi potent notion of comty every tine that it
must deci de whether to enjoin a foreign action.

In the instant case, for exanple, it sinply cannot be said

10See Seattle Totens, 652 F.2d at 855-56 (di scussi ng Unt erweser
and Bethell) (holding that it is within the district court's
discretionto grant an antisuit injunction when the adjudication of
an issue "is likely to result in unnecessary del ay and substanti al
i nconveni ence and expense to the parties and witnesses . . . [as
wel | as] inconsistent rulings or even a race to judgnent").

1See Philips Medical Sys. Int'l B.V. v. Bruetman, 8 F.3d 600,
605 (7th Gr. 1993); see also Allendale Mut. Ins. Co. v. Bull Data
Systens, Inc., 10 F.3d 425, 431 (7th Cr. 1993). Cf. Sperry Rand
Corp. v. Sunbeam Corp., 285 F.2d 542 (7th Gr. 1961).

12See, e.qg., Gau Shan, 956 F.2d at 1355; China Trade, 837 F.2d
at 36; Laker Airways, 731 F.2d at 927, 937. The weakness in the
foundation of the dissent's opinion is that it relies extensively
on these cases while virtually disregarding our holdings in
Unt erweser and Bethell. The strict stare decisis policy of this
court prevents us fromjoining in the dissent's abrogation of the
hol dings of two prior panels on this issue through purported
distinctions wthout real differences. See United States V.
Par ker, No. 94-10557, slip op. 1367, 1370 (5th Cr. Jan. 3, 1996)
(""[Qne panel may not overrul e the decisionsqQright or wongsQof a
prior panel, absent en banc reconsideration or a superseding
contrary decision of the Suprene Court'") (quoting In re Dyke, 943
F.2d 1435, 1442 (5th Cr. 1991)).
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that the grant of the antisuit injunction actually threatens
relations between the United States and Japan. First, no public
international issue is inplicated by the case: Achilles is a
private party engaged in a contractual dispute wth another private
party. Second, the dispute has been long and firmly ensconced
within the confines of the United States judicial system Achilles
consented to jurisdiction in Texas; stipulated that Texas |aw and
the English |anguage would govern any dispute; appeared in an
action brought in Texas; renoved that action to a federal court in
Texas; engaged i n extensive di scovery pursuant to the directives of
the federal court; and only then, with the federal action noving
steadily toward trial, brought identical clains in Japan. Under
t hese circunstances, we cannot conclude that the district court's
grant of an antisuit injunction in any way tranpled on notions of
comty.

On the contrary, the facts detail ed above strongly support the
concl usion that the prosecution of the Japanese acti on woul d ent ai
"an absurd duplication of effort"'® and would result in unwarranted
i nconveni ence, expense, and vexation. Achilles's belated ploy of
filing as putative plaintiff in Japan the very sane cl ai ns agai nst
Kaepa that Kaepa had filed as plaintiff against Achilles smacks of
cyni cism harassnent, and del ay. Accordingly, we hold that the

district court did not abuse its discretion by granting Kaepa's

13Al | endal e, 10 F. 3d at 430-31.
7



notion for an antisuit injunction.!
B. RuULE 65 REQUI REMENTS

Achilles al so argues that the district court erred by failing
to neet several requirenents of Federal Rule of Cvil Procedure 65
before issuing the antisuit injunction. Rul e 65(a) (1) provides
that "[n]o prelimnary i njunction shall be i ssued without notice to
the adverse party." W have interpreted the notice requirenent of
Rule 65(a)(1) to nean that "where factual disputes are presented,
the parties nust be given a fair opportunity and a neani ngful
hearing to present their differing versions of those facts before
a prelimnary injunction nay be granted."* |f no factual dispute

is involved, however, no oral hearing is required; under such

14The parties also debated the applicability of Federal Rule
of Cvil Procedure 13(a) to clains brought in foreign courts. Rule
13(a) governs conpul sory counterclains and provides in rel evant
part: "A pleading shall state as a counterclai many clai mwhi ch at
the tinme of serving the pleading the pleader has against any
opposing party, if it arises out of the transaction or occurrence
that is the subject matter of the opposing party's claim.

FED. R CQv. P. 13(A).

Achil |l es concedes that under Rule 13, the Japanese action
constitutes a conpulsory counterclaim Nonet hel ess, Achilles
argues that Rule 13 does not apply to clains brought in foreign
courts and thus cannot be relied on as a basis for prohibiting the
prosecution of the Japanese action. As we have deci ded on other
grounds that the district court properly exercisedits authority in
enj oi ni ng the Japanese action, we need not address whether Rule 13
governs foreign suits. W note, however, that our holding today is
consistent with the purpose of Rule 13, which is to " prevent
multiplicity of actions and to achieve resolution in a single suit
of all disputes arising out of common matters.'" Seattle Totens,
652 F.2d at 854 (quoting Southern Construction Co. v. Pickard, 371
U S 57 (1962)).

5Commerce Park at DFW Freeport v. Mardi an Construction Co.
729 F.2d 334, 342 (5th Cr. 1984) (discussing Mrshall Durbin
Farns, Inc. v. National Farners O ganization, Inc., 446 F.2d 353
(5th Gr. 1971)).




circunstances the parties need only be given "anple opportunity to
present their respective views of the | egal issues involved."'*® In
the instant case, the district court did not rely on any disputed
facts in determning whether it could properly grant an antisuit
i njuncti on. Moreover, both parties presented conprehensive
menor anda i n support of their positions on the i ssue. Accordingly,
the district court did not violate Rule 65(a)(1l) by failing to
conduct an oral hearing before granting the antisuit injunction.
Achilles also argues that the district court violated Rule
65(c) by not requiring Kaepa to post a bond. Rule 65(c) provides
that "[nJo. . . prelimnary injunction shall issue except upon the
giving of security by the applicant, in such sumas the court deens
proper . . . ."¥ In holding that the anbunt of security required
pursuant to Rule 65(c) "is a matter for the discretion of the trial
court,"® we have ruled that the court "nmmy elect to require no

security at all."* Thus, the district court did not violate Rule

%Comerce Park, 729 F.2d at 341; see al so Federal Savings and
Loan I nsurance Corp. v. Dixon, 835 F.2d 554, 558 (5th Cr. 1987).
G. Jones v. Newton, 775 F.2d 1316, 1318 (noting that an oral
hearing on notions is typically not required in this circuit);
Security and Exchange Conmm ssion v. First Financial Goup of Texas,
Inc., 659 F.2d 660, 669 (5th Cir. 1981).

YFep. R CQv. P. 65(c).

8Corrigan D spatch Conpany v. Casa Guznman, 569 F.2d 300, 303
(5th Gr. 1978); see also Gty of Atlanta v. Metropolitan Atlanta
Rapid Transit Authority, 636 F.2d 1084, 1094 (5th CGr. Unit B Feb.
1981). But see Continuum Conpany, Inc. v. Incepts, Inc., 873 F. 2d
801, 803 (5th Cr.), reconsidered on other grounds, 883 F.2d 333
(5th Gr. 1989).

19Corrigan Di spatch, 569 F.2d at 303.
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65(c) by failing to conpel Kaepa to post a bond. ?°
L1,
CONCLUSI ON

For the foregoing reasons, the district court's grant of
Kaepa's notion to enjoin the litigation of Achilles's action in
Japan is
AFFI RVED.
EMLIOM GARZA, Crcuit Judge, dissenting:

International comty represents a principle of paranount
i nportance in our wor | d of ever I ncreasi ng econom c
i nt erdependence. Admtting that "comty" nay be a sonewhat el usive
concept?! does not nmean that we can blithely ignore its cautionary

dictate.?2 Unless we proceed in each instance with respect for the

2°Mor eover, under the instant factssSQthe party enjoi ned being
the party that created any ri sk of damages for delay or duplication
by filing the second, mrror-image suit in Japan after
contractually consenting to the jurisdiction and substantive | aw of
TexassQt he district court cannot be said to have abused its
di scretion: The injunction can only work to avoid damages, not
cause them

21 As one comment ator has observed:

Conmity has been defined variously as the basis of international |aw,
a rule of international law, a synonym for private international
law, a rule of choice of |aw, courtesy, politeness, conveni ence or
goodwi I |  between sovereigns, a noral necessity, expediency,
reciprocity or considerations of high international politics
concerned with maintaining anmicable and workable relationships
bet ween nati ons.
Joel R Paul, Conmity in International Law, 32 Harv. Int'l L.J. 1, 1-2 (1991)
(footnotes onitted).

22 See Hilton v. Guyot, 159 U.S. 113, 16 S. C. 139, 40 L. Ed.
95 (1894), in which the Suprenme Court stated:

"Comity," in the legal sense, is neither a matter of absolute
obligation, on the one hand, nor of mere courtesy and good wll,
upon the other. But it is the recognition which one nation allows
withinits territory tothe | egislative, executive, or judicial acts

-10-



i ndependent jurisdiction of a sovereign nation's courts, we risk
provoking retaliation in turn, with detrinmental consequences that
may reverberate far beyond the particular dispute and its private
litigants. Am cable relations anbng sovereign nations and their
judicial systens depend on our recognition, as federal courts, that
we share the international arena with co-equal judicial bodies, and
that we therefore act to deprive a foreign court of jurisdiction
only in the nost extrenme circunstances. Because | feel that the
maj ority's opinion does not grant the principle of international
comty the weight it deserves, | nust respectfully dissent.
I
A

| do not quarrel with the well established principle, relied
on by the majority, that our courts have the power to control the
conduct of persons subject to their jurisdiction, even to the
extent of enjoining them from prosecuting in a foreign
jurisdiction. | wite to enphasi ze, however, that under concurrent
jurisdiction, "parallel proceedings on the sane in personamclaim
should ordinarily be allowed to proceed simnmultaneously, at |east
until a judgnent is reached in one which can be pled as res
judicata in the other." Laker Airways Ltd. v. Sabena, Belgian

Wrld Airlines, 731 F.2d 909, 926-27 (D.C. Cr. 1984).2 The filing

of anot her nation, having due regard both to international duty and
conveni ence, and to the rights of its own citizens or of other
persons who are under protection of its |aws.

159 U.S. at 163-64, 16 S. . at 143.

23 See al so Princess Lida of Thurn and Taxis v. Thonpson, 305 U.S. 456,
466, 59 S. C. 275, 280, 83 L. Ed. 285 (1939) ("[I]t is settled that where the
judgnent sought is strictly in personam both the state court and the federal



of a second parallel action in another jurisdiction does not
necessarily conflict with or prevent the first court from
exercisingits legitimte concurrent jurisdiction. 1d. at 926. 1In
the ordinary case, both forunms should be free to proceed to a
j udgnment, unhi ndered by the concurrent exercise of jurisdictionin
anot her court.?*

The issuance of an antisuit injunction runs directly counter
tothis principle of tolerating parallel proceedings. An antisuit
i njunction "conveys the nessage . . . that the issuing court has so
little confidence in the foreign court's ability to adjudicate a
given dispute fairly and efficiently that it is unwilling even to
allow the possibility." Gau Shan Co. v. Bankers Trust Co., 956
F.2d 1349, 1355 (6th Cr. 1992). It nmakes no difference that in

formal ternms the injunction is only addressed to the parties. The

court, having concurrent jurisdiction, may proceed with the litigation at | east
until judgnent is obtained in one of themwhich may be set up as res judicata in
the other.").

24 The Supreme Court in Kline v. Burke Const. Co., 260 U.S. 226, 43 S.
. 79, 67 L. Ed. 226 (1922), had the following to say about concurrent
jurisdiction:

[A] controversy over a nmere question of personal liability does not
i nvol ve the possession or control of a thing, and an action brought
to enforce such a liability does not tend to inpair or defeat the
jurisdiction of the court in which a prior action for the sanme cause
is pending. Each court is free to proceed in its own way and its
own tine, without reference to the proceedings in the other court.
Whenever a judgnment is rendered in one of the courts and pl eaded in
the other, the effect of that judgnment is to be determ ned by the
application of the principles of res adjudicata by the court in
which the action is still pending in the orderly exercise of its
jurisdiction, as it would determ ne any other question of fact or
law arising in the progress of the case. The rule, therefore, has
becone generally established that where the action first brought is
i n personam and seeks only a personal judgnent, another action for
the sane cause in another jurisdiction is not precluded.
260 U.S. at 230, 43 S. . at 81

-12-



antisuit injunction operates to restrict the foreign court's
ability to exercise its jurisdiction as effectively as if it were
addressed to the foreign court itself. Laker Alrways, 731 F.2d at
927; Donovan v. Cty of Dallas, 377 U S. 408, 413, 84 S. C. 1579,
1582-83, 12 L. Ed. 2d 409 (1964). Enjoining the parties from
litigating in a foreign court wll necessarily conpronm se the
principles of comty, and may |ead to undesirable consequences.
For exanple, the foreign court may react by issuing a simlar
i njunction, thereby preventing any party from obtaining a renedy.
Laker Airways, 731 F.2d at 927. The foreign court may al so be | ess
inclined to enforce a judgnent by our courts. The refusal to
enforce a foreign judgnent, however, is |less offensive than acting
to prevent the foreign court fromhearing the matter in the first
pl ace. 1d. at 931.

Antisuit injunctions intended to carve out exclusive
jurisdiction may also have unintended, w despread effects on
i nternational conmerce. Wthout "an at nbsphere of cooperation and
reciprocity between nations," the ability to predict future
consequences of international transactions will inevitably suffer.
ld. To operate effectively and efficiently, international markets
require a degree of predictability which can only be harnmed by
antisuit injunctions and the resulting breakdown of cooperation and
reciprocity between courts of different nations. |d. The attenpt
to exercise exclusive jurisdiction over international economc

affairs is essentially anintrusioninto the real mof international

- 13-



economc policy that should appropriately be left to our
| egi sl ature and the treaty nmaki ng process.? As the court in Laker
Ai rways stated, "Absent an explicit directive from Congress, this
court has neither the authority nor the institutional resources to
wei gh the policy and political factors that nust be eval uated when
resolving conpeting clains of jurisdiction. In contrast,
di pl omati c and executive channels are, by definition, designed to
exchange, negotiate, and reconcil e the probl ens whi ch acconpany t he
realization of nati onal interests wthin the sphere of
i nternational association." Laker Airways, 731 F.2d at 955.

The majority appears to require an affirmative show ng that
the granting of an antisuit injunction in this case would
i mredi ately and concretely affect adversely the relations between
the United States and Japan. Unless there is evidence that this
antisuit injunction wuld "actually threaten” the rel ati ons between
the two countries, the majority is confortabl e to assune ot herw se.
Cf. Allendale Mut. Ins. Co. v. Bull Data Systenms, Inc., 10 F. 3d
425, 431-33 (7th Cr. 1993) (requiring evidence of concrete harmto

the foreignrelations of the United States). Sone courts have gone

25 As the Sixth Gircuit in Gau Shan Co. recognized:

The days of Anerican hegenony over international econonmic affairs

have | ong since passed. The United States cannot today inpose its

economic wWill on the rest of the world and expect neek conpliance,

if indeed it ever could. The nodern era is one of world econonic

i nt erdependence, and economni c interdependence requires cooperation

and comty between nations.
Gau Shan Co. v. Bankers Trust Co., 956 F.2d 1349, 1354 (6th Gr. 1992). See
general ly Thomas E. Burke, Case Note, Gau Shan Co. v. Bankers Trust Co.: Wat
Should Be the Role of International Conmity in the |ssuance of Antisuit
Injunctions?, 18 N.C. J. Int'l L. & Com Reg. 475 (1993).

-14-



so far as to suggest that we mght expect, for exanple, a
representative of the foreign nation to convey their country's
concern regarding the issuance of an antisuit injunction in that
case. See, e.g., id. at 431; Philips Medical Sys. Int'l B. V. v.
Bruetman, 8 F.3d 600, 605 (7th Gr. 1993). Insisting on evidence
of i medi ate and concrete harm in the formof a diplomatic protest
or otherwise, is both unrealistic and shortsighted. As w th nobst
transnational relations, the potential harmto international comty
caused by the i ssuance of a specific antisuit injunction wll be as
difficult to predict, as it will be to renedy. It is precisely
this troubling uncertainty, and the recognition that our courts are
ill equipped to weigh these types of international policy
considerations, that cautions us to nmake the respectful deference
underlying international comty the rule rather than the exception.
B

In holding that the district court in this case did not abuse
its discretion by enjoining Achilles, a Japanese corporation, from
proceeding wwth its lawsuit filed in the sovereign nation of Japan,
the majority appears torely primarily on the duplicative nature of
the Japanese suit and the resulting "unwarranted inconveni ence,

expense, and vexation."2?¢ The inconveni ence, expense and vexati on,

26 Cf. Inre Unterweser Reederei, Grbh, 428 F.2d 888, 890, 896 (5th Gir.
1970) (affirm ng issuance of antisuit injunction where "allow ng sinultaneous
prosecution of the sane action in a foreign forumthousands of mles away woul d
result in 'inequitable hardship' and 'tend to frustrate and del ay t he speedy and
efficient determination of the cause'"), rev'd on other grounds sub nom MS
Brenen v. Zapata O f-Shore Co., 407 U S 1, 92 S. . 1907, 32 L. Ed. 2d 513
(1972); Seattle Totens Hockey Club v. National Hockey League, 652 F.2d 852, 856
(9th Gr. 1981) (affirm ng antisuit injunction where adjudicationintwo separate

-15-



however, are factors likely to be present whenever there is an
exercise of concurrent jurisdiction by a foreign court. Sea
Containers Ltd. v. Stena AB, 890 F.2d 1205, 1213-14 (D.C. Cr.
1989) . The mmjority's standard can be wunderstood to hold,
therefore, that "a duplication of the parties and i ssues, alone, is
sufficient to justify a foreign antisuit injunction.” Gau Shan
Co., 956 F.2d at 1353; see also Laker Airways, 731 F.2d at 928
(concluding that this rationale "is prima facie inconsistent with
the rule permtting parallel proceedings in concurrent in personam
actions"). Under this standard, concurrent jurisdiction involving
a foreign tribunal will rarely, if ever, withstand the request for
an antisuit injunction.

By focusing on the potential hardship to Kaepa of having to

litigate in two foruns,?” the majority applies an analysis that is

actions was "likely toresult in unnecessary del ay and substantial inconveni ence
and expense to the parties and witnesses,"” and "could result in inconsistent
rulings or even a race to judgnment"), cert. denied, 457 U. S. 1105, 102 S. C.
2902, 73 L. Ed. 2d 1313 (1982).

21 | also believe the majority errs by relying on two other factors in
this case. The majority reasons that the "clear indications by both parties that
clainms arising fromtheir contract should be adjudicated in this country" |ends
support to the conclusion that the district court did not abuse its discretion
by enjoining the foreign litigation. The majority reaches this conclusion even
t hough the district court found that the jurisdictional | anguage in the parties
agreenment was permissive of Texas jurisdiction, rather than exclusive. The
majority al so appears to overl ook the fact that this dispute involves experienced
and sophi sticated busi nessnen who were perfectly capabl e of negotiating an
exclusive forumclause had they desired one. See Brenen v. Zapata, 407 U.S. 1,
12-13, 92 S. C. 1907, 1914, 32 L. Ed. 2d 513 (1972) ("There are conpelling
reasons why a freely negotiated private international agreenent, unaffected by
fraud, undue influence, or overweeni ng bargai ni ng power, such as that invol ved
here, should be given effect."). Therefore, if anything, the district court's
action))inreserving exclusive jurisdictionover this suit))runs directly counter
tothe parties' intentions, as evinced by their freely negotiated contract. Cf
id. ("The expansion of American business and industry will hardly be encouraged
i f, notwi thstandi ng sol etm contracts, we insist on a parochial concept that al
di sputes nust be resolved under our laws and in our courts."). | am also not
persuaded by the majority's reliance on the inference that Achilles' actions, by

-16-



nmore appropriately brought to bear in the context of a notion to
di smiss for forumnon conveni ens.? See Laker Airways, 731 F.2d at
928. Considerations that are appropriate in deciding whether to
decline jurisdiction are not as persuasi ve when deci di ng whether to
deprive another court of jurisdiction. "The policies of avoiding
hardships to the parties and pronoting the economes of
consolidation litigation 'do not outweigh the inportant principles
of comty that conpel deference and nutual respect for concurrent
forei gn proceedi ngs. Thus, the better rule is that duplication of
parties and issues alone is not sufficient to justify issuance of
an antisuit injunction.'" Gau Shan Co., 956 F.2d at 1355 (quoting
Laker Airways, 731 F.2d at 928); see al so China Trade & Dev. Corp.
v. MV. Choong Yong, 837 F.2d 33, 36 (2nd G r. 1987; Conpagni e des
Bauxites de Guinea v. Insurance Co. of NN Am, 651 F.2d 877, 887
(3d Cr. 1981), aff'd on other grounds sub nom |I|nsurance Corp. of
Ireland, Ltd. v. Conpagni e des Bauxite de Cui nee, 456 U. S. 694, 102
S. C. 2099, 72 L. Ed. 2d 492 (1982). A dism ssal on grounds of

forumnon conveni ens by either court in this case would satisfy the

filing their action in Japan sonme seven or eight nonths after they were sued in
Texas, "smacks of cynicism harassnent, and delay." See China Trade & Dev. Corp.
v. MV. Choong Yong, 837 F.2d 33, 34-35 (2nd G r. 1987) (vacating injunction even
t hough second suit was filed al nbst two-and-a-half years after initial suit);
Conpagni e des Bauxites de Guinea v. Insurance Co. of NN Am, 651 F.2d 877, 880,
887 (3d Cir. 1981) (vacating injunction even though second suit was filed al npst
four years later). | do not believe that Achilles' inpure notives, if any,
shoul d outwei gh the inportant interests of international comity at issueinthis
case. Cf. Donovan v. City of Dallas, 377 U S. 408, 415, 84 S. C. 1579, 1583,
12 L. Ed. 2d 409 (1964) (Harlan, J., dissenting) (disagreeingwiththe majority's
holding that the state court was w thout power to enjoin federal court
proceedi ngs even though the suit was found to be vexatious and harassing).

28 On the doctrine of forumnon conveni ens, see Piper Aircraft Co. V.
Reyno, 454 U.S. 235, 258-61, 102 S. . 252, 267-68, 70 L. Ed. 2d 419 (1981).
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majority's concern with avoiding hardship to the parties, wthout
harm ng the interests of international comty.? The district court
is not in a position, however, to nmake the forum non conveniens
determ nation on behalf of the Japanese court. In light of the
inportant interests of international comty, the decision by a
United States court to deprive a foreign court of jurisdiction nust
be supported by far weightier factors than would otherwi se justify
that court's decision to decline its own jurisdiction on form non
conveni ens grounds.
C

Accordingly, | believe that the standard followed by the
Second, Sixth, and D.C. Crcuits nore satisfactorily respects the
principle of concurrent jurisdiction and safeguards the inportant
interests of international comty. Under this stricter standard,
a district court should look to only two factors in determning
whet her to issue an antisuit injunction: (1) whether the foreign
action threatens the jurisdiction of the district court; and (2)
whet her the foreign action was an attenpt to evade i nportant public

policies of the district court.® Gau Shan Co., 956 F.2d at 1355;

29 On the i ssue of forumnon conveniens, | note that this case invol ves

a dispute between an Anerican conpany and a Japanese conpany over an excl usive
di stributorship agreement covering the Japanese shoe narket. Many of the third-
party w tnesses are located in Japan. Mreover, the district court found that
Japan would be "an adequate forum for both parties, and rejected Kaepa's
argument that a Japanese court woul d not treat Kaepa with the sanme inpartiality
that woul d be shown to Achilles in an American court.

30 | note that we are required to apply a simlarly strict standard in
tol erance of concurrent state court proceedings. See 28 U S.C. § 2283 ("A court
of the United States may not grant an injunction to stay proceedings in a State
court except as expressly authorized by Act of Congress, or where necessary in
aid of its jurisdiction, or to protect or effectuate its judgnents.") (enphasis
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China Trade, 837 F.2d at 36; Laker Airways, 731 F.2d at 927.
Nei t her of these factors are present in this case.

"Courts have a duty to protect their legitimtely conferred
jurisdiction to the extent necessary to provide full justice to
litigants." Laker Airways, 731 F.2d at 927. Where the concurrent
proceedi ng effectively threatens to paralyze the jurisdiction of
the court, or where the foreign court is attenpting to carve out
exclusive jurisdiction over the action, an antisuit injunction may
legitimately be necessary to protect the court's jurisdiction. 1In
those rare cases where the foreign action is interdictory rather
than parallel, the issuance of an antisuit injunctionis primarily
a defensive action not inconsistent with the principles of
international comty. The court in Laker Airways affirnmed the
i ssuance of an antisuit injunction where the foreign action "was
instituted by the foreign defendants for the sole purpose of
termnating the United States claim™"™ 1d. at 915. |In fact, the
British Court of Appeals had enjoined the plaintiff from pursuing
its clains against British defendants in a United States court
under United States |aw | d. Significantly, the United States

district court in Laker Airways al so nade clear that its injunction

added). Section 2283 "does not allowa federal court to enjoin state proceedi ngs
to protect a judgnent that the federal court may nake in the future but has not
yet made." Laker Airways Ltd. v. Sabena, Belgian Wrld Airlines, 731 F.2d 909,
929 n.59 (D.C. Cir. 1984) (internal quotation marks omtted). |In addition, FED
R CGv. P. 13(a) had been held inapplicable in this context, and accordingly, "a
federal court is barred by 8§ 2283 fromenjoining a party fromproceeding in state
court on a claimthat should have been pl eaded as a conpul sory counterclaimin
aprior federal suit." Seattle Totens Hockey O ub v. National Hockey League, 652
F.2d 852, 855 n.5 (9th Gr. 1981). This rule of restraint and respect regarding
state court proceedi ng should apply with even greater force in the context of
foreign tribunals.
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was i ntended solely to protect its jurisdiction by preventing the
defendants from taking any action before a foreign court or
governnental authority that would interfere with the litigation
pendi ng before the district court. 1d. at 919. The injunction was
not intended to prevent all concurrent proceedings in foreign
courts, only those which directly threatened the district court's
jurisdiction. There is no evidence in this case that Achilles’
action in Japan in any way threatens the district court's exercise
of its concurrent jurisdiction. Wil e the Japanese action may
eventual |y proceed to a judgnent which can be pled as res judicata
in the district court, no attenpt has been made to carve out
exclusive jurisdiction on behalf of the foreign tribunal.?3!

As an exanple of where a court may need to act in order to
protect its jurisdiction, a |long-standing exception to the rule
tolerating concurrent jurisdiction has been recognized for
proceedings in remor quasi inrem China Trade, 837 F.2d at 36. %
Because the second action may pose an inherent threat to the
court's basis for jurisdiction, an antisuit injunction may be
appropriate in an in remor quasi in remproceeding. 1Id. "Were

jurisdiction is based on the presence of property within the

81 See Gau Shan Co. v. Bankers Trust Co., 956 F.2d 1349, 1354 (6th Gr.
1992) (concluding that the possibility that a foreign ruling mght result in the
voluntary dismissal of the suit was nerely a threat to the plaintiff's interest
in prosecuting its suit, and was not a threat to the jurisdiction of the United
States court).

82 See al so Donovan, 377 U.S. at 412, 84 S. . at 1582 (citing Princess
Li da of Thurn and Taxis v. Thonpson, 305 U.S. 456, 59 S. . 275, 83 L. Ed. 285
(1939)).
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court's jurisdictional boundaries, a concurrent proceeding in a
foreign jurisdiction poses the danger that the foreign court wll
order the transfer of the property out of the jurisdictional
boundaries of the first court, thus depriving it of jurisdiction
over the matter. This concern of course is not present in this in
personam proceedi ng." Gau Shan Co., 956 F.2d at 1358. Likew se,
this concern is not present in the current in personam proceedi ng,
the focus of which is a distribution agreenent. | note that In re
Unt erweser Reederei, Grbh, relied on by the majority, was an in rem
proceedi ng, justifying the nore perm ssive standard applied to the
i ssuance of an antisuit injunction in that case. 3

Under the second factor of the stricter standard, an antisuit
injunction may also be appropriate where a party seeks to evade

inportant policies of the forum by bringing suit in a foreign

33 The other Fifth Circuit precedent relied on by the mpjority is
equal Iy distinguishable and does not control the outcone in this case. See
Bethel | v. Peace, 441 F.2d 495 (5th Cr. 1971). The panel in Bethel reviewed an
antisuit injunction that was issued only after a judgnment had been entered upon
a notion for sunmary judgnent. 441 F.2d at 496. In affirmng the issuance of
the injunction, the Fifth Circuit panel also relied on "the power of a court of
equity of one state to restrain its own citizens fromprosecuting actions in a
sister state when such actions serve to vex, harass, or oppress an opponent."
Id. at 498. The panel did not discuss the interests of international conity.

The majority purports not to be persuaded by the distinctions | identify
in Bethel and Unterweser. They are, however, distinctions that nmake all the
di fference under the appropriate standard for evaluating antisuit injunctions.
The i ssuance of an antisuit injunction after judgnment or in an in remproceedi ng
falls under a well-recognized exception to the otherwi se strict standard
articulated by the Second, Sixth and D.C. G rcuits. See China Trade, 837 F.2d
at 36 (recognizing | ong-standing exception to usual rule tolerating concurrent
proceedi ngs for proceeding in remor quasi in ren); Laker A rways, 731 F.2d at
928 (concluding that "a court may freely protect the integrity of its judgnents
by preventing their evasion through vexatious or oppressive relitigation," and
citing Bethel for this proposition). G ven the procedural posture in Bethel and
Unterweser, the pernissive "standard" applied in these cases is entirely
consistent with the strict standard | am proposing today. Therefore, contrary
to what the nmpjority asserts, adopting the strict standard for evaluating the
i ssuance of antisuit injunctions in the Fifth Crcuit would not require us to
overrul e any prior decision by this Court.
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court. Gau Shan Co., 956 F.2d at 1357. "While an injunction may
be appropriate when a party attenpts to evade conpliance with a
statute of the forumthat effectuates inportant public policies, an
injunction is not appropriate nerely to prevent a party from
seeking 'slight advantages in the substantive or procedural lawto
be applied in a foreign court."" China Trade, 837 F.2d at 37
(quoting Laker Airways, 731 F.2d at 931, n.73).3% The policy
favoring the resolutionin asingle lawsuit of all disputes arising
out of a common nmatter does not, as noted earlier, outweigh the
inportant interests of international comty. Rather, the principle
enunci at ed under the second factor is "simlar to the rule that a
foreign judgnent not entitled to full faith and credit under the
Constitution will not be enforced within the United States when
contrary to the crucial public policies of the forum in which
enforcenent is requested."” Laker Airways, 731 F.2d at 931. Under
this principle, a court is not required to give effect to a
j udgnent that does violence the foruns own fundanental interests.

ld. Since the issuance of an antisuit injunctionis a nmuch greater
and nore direct interference with a foreign country's judicia

process than is the refusal to enforce a judgnent, it follows that
an antisuit injunction should only be issued in the nbst extrene

ci rcunst ances. Al t hough the majority questions the purity of

34 See also Laker Airways, 731 F.2d at 931 n.73 ("An inpernissible
evasion is much nore likely to be found when the party attenpts to elude
conpliance with a statute of specific applicability upon which the party seeking
an i njunction may have relied and which is designed to effectuate i nportant state
policies.").
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Achilles's notives in filing suit in Japan, there is no evidence
that Achilles is attenpting to evade any inportant policy of the
United States forum
|1
Because neither factor supports the issuance of an antisuit
injunction in this case, | believe the district court abused its
di scretion by enjoining Achilles from prosecuting an action filed

in Japan. Accordingly, | respectfully dissent.
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