UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-50230

BETTYE WARNCCK,
Plaintiff - Appellant,

VERSUS
PECOS COUNTY, TEXAS; ALEX GONZALEZ,
Individually and in Hs Oficial Capacity as
Pecos County District Judge; BROCK, Individually
and in his official capacity as Pecos County District Judge,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Western District of Texas

July 8, 1996
Before POLI TZ, Chief Judge, GOODW N and DUHE, Circuit Judges.
DUHE, Circuit Judge:

Plaintiff’s 8 1983 cl ai ns agai nst two state district judges in
their individual and official capacities were dismssed wth
prejudi ce pursuant to Rule 41(a)(2). We vacate the judgnent of
dism ssal, reverse in part and remand with instructions.

Ms. Warnock was appointed to a two year termas Pecos County
Audi tor by Judges Alex R Gonzal ez and Brock Jones, judges of the
83rd and 112th Judicial Districts respectively, in accordance with
8§ 84.002 of the Texas Local Governnent Code. Ms. Warnock was not

reappointed at the expiration of her term She alleges that the

Circuit Judge of the Ninth GCrcuit, sitting by designation.



non-renewal of her appointnent was retaliation for reporting to
various authorities “nunerous matters of public concern that
i nvol ved violations of |aws and adm ni strative regul ati ons of the
State of Texas and of the policies and ordi nances of Pecos County,
Texas.”

War nock seeks conpensat ory and punitive damages, reinstatenent
and attorney’s fees under 42 U S.C. 8§ 1983 for violation of her
First Amendnent rights of freedom of speech, freedom of assenbly,
and freedom of association. The judges noved to dism ss pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure based on
sovereign immnity and qualified immunity. The clainms were
di sm ssed with prejudice.

El event h Amendnent sovereign inmunity deprives a federal court

of jurisdiction to hear a suit against a state. Pennhurst State

School and Hosp. v. Halderman, 465 U S. 89, 100 (1984). A

dismssal for lack of jurisdiction will not be affirnmed unless it
appears certain that the plaintiff cannot prove any set of facts in
support of her claimwhich would entitle her to relief. Hobbs v.
Hawki ns, 968 F.2d 471, 475 (5th CGr. 1992).

Texas judges are entitled to Eleventh Amendnent imunity for
clains asserted against themin their official capacity. Holl oway
v. Walker, 765 F.2d 517, 519 (5th Cr.), cert. denied, 474 U S
1037 (1985). Plaintiff argues that Judges Gonzal ez and Jones are
not entitled to sovereign inmmunity in this case because the
appoi nting of county auditor is an adm nistrative act perfornmed on

behalf of the County, not the State. Plaintiff’s argunent is



unavai ling. The Eleventh Arendnent is invoked when “the state is
the real, substantial party in interest.” Pennhurst, 465 U S. at
101. The state is a real, substantial party in interest when the
j udgnment sought woul d expend itself on the state treasury or donmain
or would restrain the state fromacting or conpel it to act. |d.
at 101 n.11. Plaintiff seeks relief that would be provided by the
st ate. The state, therefore, is the real, substantial party in
i nterest nmaki ng sovereign inmunity applicableto plaintiff’s clains
agai nst the judges in their official capacities.

Plaintiff’s claim for prospective relief (reinstatenent),
however, is not barred by sovereign immunity. The El eventh
Amendnent does not protect state officials from clains for
prospective relief when it is alleged that the state officials

acted in violation of federal | aw. Ex parte Younq, 209 U S. 123,

155-56 (1908); Edelnman v. Jordan, 415 U. S. 651, 664 (1974); Brennan

v. Stewart, 834 F.2d 1248, 1252 (5th Cr. 1988). Plaintiff also

seeks attorney’'s fees fromthe judges. CCains for fees associ ated
Wi th prospective relief and fees that may be awarded as costs are

not barred by the Eleventh Arendnent. Hutto v. Finney, 437 U S

678, 692 (1978).

The district court dismssed Plaintiff’s clains with prejudice
pursuant to Rule 41(a)(2) of the Federal Rules of G vil Procedure.
Because sovereign imunity deprives the court of jurisdiction, the
clains barred by sovereign immunity can be dism ssed only under
Rul e 12(b) (1) and not with prejudice. On remand the district court

is to dismss those clains under Rule 12(b)(1) and is to give



further consideration to the <clains for reinstatenent and
attorney’s fees.

In response to the individual clains, the judges raised the
defense of qualified imunity. The district court dismssed the
conpl ai nt because it found the conplaint did not neet the pl eading

requi renents of Mtchell v. Forsyth, 472 U S. 511, 526 (1985).

After the district court rendered its judgnent, we issued Schultea
v. Wod, 47 F.3d 1427 (5th Gr. 1995) which clarified the
procedures for addressing qualified inmunity. Since the district
court did not have the benefit of that opinion, we vacate the
di sm ssal of the individual clainms and remand the case for further
proceedings in light of Schultea.

We VACATE the judgnent, REVERSE in part and REMAND wth

i nstructi ons.



