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Appeal from the United States District Court for the Wstern
District of Texas.

Before POLI TZ, Chief Judge, and DUHE and PARKER, Circuit Judges.

POLI TZ, Chief Judge:

Robert WlliamNorris, a Chapter 7 bankruptcy debtor, appeals
the district court's ruling that his debt to the First Nationa
Bank in Luling is not dischargeable in bankruptcy. Perceiving no
error in the finding that this debt falls within the exception to
di schargeability provided in 11 U S.C. 8§ 523(a)(2)(B), we affirm

Backgr ound

In separate transactions in 1985 and 1986 Norris and his wfe
Emly Waller Norris bought a honme and over 200 acres of |and near
Luli ng, Texas. These purchases were financed with | oans fromFirst
National Bank in Luling. On Novenber 1, 1986 the Norrises signed
a note in the principal amount of $397,991.86, consolidating their
existing obligations to First National. This note, which was

secured by the Norris real estate near Luling, was due on Decenber



1, 1988. The note contai ned a provision for annual renewal subject
to bank approval .

Because of the substantial value of the real estate securing
the note, and the respected position Norris held as a local famly
practitioner, First National summarily renewed the note in years
1989- 1991. During this tinme Norris never mssed a schedul ed
paynent . In 1991 the Norrises noved their household to Austin,
Texas and |eased the Luling property. They continued to make
tinmely paynents to First National

As part of the annual renewal process First National required
Norris to provide a bal ance sheet, incone statenent, and current
i ncone tax return. The docunentation submtted to the bank in
conjunction with the 1992 | oan renewal clained that the Norrises
had a "cash flow surplus" of $45,016. The financial statenent
represented that the Norrises therefore had $45,016 of
di scretionary inconme which would be available to service existing
debt s.

On Decenber 23, 1992 Robert Norris, pronpted by the fact that
the declining real estate market had significantly reduced the
value of the Luling property, wote the bank reaffirmng his
commtnment to servicing and ultimately retiring the note. First
Nati onal renewed the note on Decenber 31, 1992.

The Norrises, who had begun to experience marital problens in
1990, separated in May of 1993. Finding thensel ves unable to neet
their financial obligations, they filed for Chapter 7 bankruptcy in
Sept enber of 1993. The bankruptcy schedul es reveal ed that the 1992



fi nanci al subm ssions were inaccurate. Specifically, the
bankruptcy schedul es denonstrated that although the Norrises had
represented that they enjoyed a cash flow surplus of over $45, 000
inlate 1992, in fact they were barely nmaking ends neet and their
subsequent marital difficulties had nade their financial situation
unt enabl e. ?

First National filed a conplaint inthe bankruptcy proceedi ng,
contending that the debt was not dischargeable under section
523(a) (2)(B) because the Norrises had intentionally m sl ed the bank
by providing false information in their 1992 financial statenent.
After atrial on the nerits, the bankruptcy court found that Emly
Norris had not acted with any intent to deceive the bank and
therefore the debt was dischargeable as to her. The bankruptcy
court found the debt nondi schargeable as to Robert Norris, who
actually prepared the 1992 financial statenent, concl uding that he
deli berately had msled the bank by providing msinformation to
obtain the |oan renewal. The district court, acting in its
appellate role, affirmed the bankruptcy court's judgnent, and
Robert Norris tinely appeals.

Anal ysi s

Al t hough the financial docunents were dated Novenber 2,
1992, Norris argues that the informati on was not actually
delivered to the bank until as |late as Decenber 28, 1992. The
bank had this financial statenment in its possession when it
approved the | oan on Decenber 31, 1992.

2An "incone and expense report" later prepared by Emly
Norris from cont enporaneous records and filed into the record of
t he bankruptcy proceedi ngs showed a "cash fl ow surplus” of only
$5,530. 46 for fiscal year 1992.



When review ng a bankruptcy court's factual findings which
have been affirned by the district court, we will reverse "only if,
considering all the evidence, we are left with the definite and
firm conviction that a mistake has been nmade."®* W review all
concl usi ons of |aw de novo.

Section 523(a)(2)(B) of Title 11 of the United States Code
creates a rule of nondischargeability for any debt

for noney, property, services, or an extension, renewal, or
refinancing of credit, to the extent obtained, by use of a
statenent in witing—

(i) that is materially fal se;

(ii) respecting the debtor's or an insider's financia
condi tion;

(ii1) on which the creditor to whomthe debtor is |iable
for such ... credit reasonably relied; and

(iv) that the debtor caused to be made or published with
intent to deceive.

The exi stence of each of these four elenments is a question of fact*
whi ch the creditor nust prove by a preponderance of the evidence.?®

Norris contends that this exception is not applicable to the
First National debt, despite the fact that Section 523(a)(2)
expressly lists "renewal ... of credit" as one of the class of
obligations excepted from di scharge, because no "new' funds were
di sbursed in response to the 1992 financial statenent. Norris

contends that a showing that the bank suffered damage as a

SMatter of Young, 995 F.2d 547, 548 (5th Cir.1993).
‘“Matter of Coston, 991 F.2d 257 (5th G r.1993) (en banc ).

sGogan v. Garner, 498 U.S. 279, 111 S.C. 654, 112 L.Ed.2d
755 (1991).



proxi mate cause of the msleading financial statenent is required
before the debt may be decl ared nondi schargeabl e. ®

Wi | e one of the primary purposes behind t he Bankruptcy Act is
to "relieve the honest debtor from the weight of oppressive
i ndebt edness and permt him to start afresh,"’” we nmay not
cavalierly ignore the clearly expressed intent of Congress. The
Supr ene Court has observed t hat I n fashi oni ng t he
nondi schargeability provisions "Congress evidently concl uded that
the creditors' interest in recovering full paynents of debts in
these categories outweighed the debtors' interest in a conplete

fresh start."® Because Norris has failed to advance any conpel |l ing

Norris relies primarily upon In re Siriani, 967 F.2d 302,
304 (9th G r.1992), in which a debtor's surety who relied upon
fal se docunentation in renewing the surety bond was required to
prove "that damage proximately resulted fromthe
m srepresentation” in order to have the debt decl ared
nondi schargeable. See also In re Collins, 946 F.2d 815 (1l1lth
Cir.1991). Unlike Norris, we do not read these cases as grafting
onto section 523(a)(2) a proximate causation requirenent;
rather, we read them as applying the statutory mandate that
qual i fyi ng debts are nondi schargeable "to the extent obtained by"
t he fraudul ent docunentation. |In this case, because the renewal
of the entire note was "obtained by" Norris's fal se
docunentation, it is the entire note which is excepted from
di scharge. Insofar as these cases may stand for the proposition
that the renewal of a preexisting debt, w thout nore, does not
fall within the purview of the statute, we join the First and
Tenth Grcuits in rejecting such an approach. See In re
Goodrich, 999 F.2d 22 (1st Cir.1993) (expressly rejecting
reasoning of Siriani ); In re Gerlach, 897 F.2d 1048 (10th
Cr.1990). In addition, we note that such a "proximate
causation" elenent would in many respects duplicate the
"materiality" and "reasonable reliance" determ nations required
by section 523(a)(2)(B)(i) and (iv).

"Wlliams v. U S. Fidelity & Guar. Co., 236 U S. 549, 554-
555, 35 S. . 289, 290, 59 L.Ed. 713 (1915).

8Grogan, supra, at 287, 111 S.Ct. at 659.
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reason why we should construe the statute as neaning sonething
other than what it says, we conclude that the 1992 "renewal of
credit” falls wthin the class of debts eligible for
nondi schargeabi lity.?®

Norris next challenges the finding that the false information
in the 1992 financial statenment was materially false.?° The
bankruptcy judge found that the discrepancy between the 1992
financi al statenent and t he subsequent revel ati ons about the act ual
financial situation of the Norrises at that tine was approxi mately
$37,000. The bankruptcy court concluded that in |light of the suns
involved, this amunt "would be a material discrepancy in
everybody's book." W discern no error in this finding.

Norris also contends that the bank did not reasonably rely
upon the statenent. This contention chall enges whether the bank in
fact relied upon the statenent. In support of his claim Norris
points to the bank's pre-1992 practice of automatically renew ng
the note. The bankruptcy judge, however, credited the bank
officers' testinony that in 1992 the substantial decline in the
val ue of the collateral securing the | oan caused themto rely to a

greater extent than they previously had upon the Norris financial

SAccord Goodrich, supra, 999 F.2d at 26 ("Congress enacted a
detailed statute without an explicit damage requirenent.... In
the face of conflicting policies for and against, there is no
warrant for the court to add such a requirenent.").

10A statenent is materially false if it "paints a
substantially untruthful picture of a financial condition by
m srepresenting information of the type which would normally
affect the decision to grant credit."” Jordan v. Southeast
National Bank (In re Jordan), 927 F.2d 221, 224 (5th G r.1991)
(quotation omtted).



statenent. In addition, the bankruptcy judge also noted Norris's
|l etter of Decenber 23, 1992, in which he recognized the declining
val ue of the collateral and gave the bank a personal assurance of
paynment. We find no error in the bankruptcy court's finding that
the bank actually relied upon the statenent.

W also agree that the bank's reliance was objectively
reasonabl e. Norris maintains that the 1992 financial statenent
contai ned bl atant errors which woul d have | ed a reasonably prudent
bank to question the informati on. The bankruptcy judge di sagreed,
finding that the only obvious substantial error, an overestinmation
of the value of the Luling real estate, was one of which the bank
al ready was aware. The bankruptcy judge concl uded that the flawed
financial statenent was "not such a "red flag' as to invoke a duty
to investigate."!* This finding is adequately supported by the
record.

Finally, Norris urges that he did not possess the requisite
intent to deceive the bank when he conpleted and transmtted the
| oan renewal documents. Norris testified, however, that there had
"been no extra noney for the | ast couple of years" when he filled
out the 1992 financial statenent. The bankruptcy judge, after
reviewing the financial statenment in |ight of the bankruptcy
record, concluded that "there was a reckless disregard for the

truth."? W previously have stated, in the context of fraudul ent

1¥oung, supra, 995 F.2d at 549.

12" Reckl ess disregard for the truth or falsity of a
statenent conbined with the sheer nmagnitude of the resultant
m srepresentati on may conbine to produce the inference of intent
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i ntent under section 523(a)(2)(A), that "[i]f the bankruptcy judge
finds one version of events nore credi ble than other versions, this
Court is in no position to dispute the finding."*® Accordingly, we
must find no error.

The judgnent of the district court is AFFI RMED

[to deceive]." Inre MIller, 39 F.3d 301, 305 (11th G r.1994)
(citations omtted).

BMvatter of Martin, 963 F.2d 809, 814 (5th Cir.1992).
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