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Appeal from the United States District Court for the Wstern
District of Texas.

Before GARWODOD, EM LIO M GARZA and DENNI'S, G rcuit Judges.

EMLIOM GARZA, Crcuit Judge:

Def endant JTM Industries, Inc. ("JTM') appeals from the
district court's denial of its notion for judgnent as a matter of
law. We reverse and dism ss the case with prejudice.

I

Plaintiffs Linda and Frank Holt were enployees at JTMs
Limestone Facility ("Facility") in Jewett, Texas. After JTM
term nated Linda, she filed a charge of age discrimnationwth the
Equal Enpl oynment Opportunity Comm ssion ("EEOCC') and the Texas
Comm ssion on Hunman Rights ("TCHR'). Approximately two weeks after
JTMreceived notice of Linda's adm nistrative conpl aint, Frank was
placed on paid admnistrative |eave. Frank was subsequently
of fered another job wwth JTMin Atlanta which he accepted, but then
voluntarily quit after several weeks.

Linda and Frank Holt filed a conplaint against JTM and its

1



parent corporation, USPClI, alleging, inter alia, violations of
their rights under the Age Discrimnation in Enploynent Act of 1967
(" ADEA") . Specifically, the Holts alleged age discrimnation
pursuant to 29 U S.C. 8 621, and retaliation against Frank for
Linda's adm ni strative conpl ai nt of age di scrim nation, pursuant to
29 U.S.C. 8 623(d). The clains that survived sunmary judgnent were
tried before a jury. At the close of evidence, the district court
refused to submt any of the Holts' clains against USPCl to the
jury, denied JTMs notion for judgnent as a matter of [aw, and
submtted the Holts' clains against JTM to the jury. The jury
rejected all of the Holts' clains against JTM except for Frank's
claim of retaliation. The district court entered judgnent in
conformty with the jury verdict, inplicitly denying JTMs third
nmotion for judgnent as a matter of law JTMfiled a tinely notice
of appeal .
I

JTM argues that the district court erred in denying its
motion for judgnment as a matter of |aw W review a district
court's disposition of a notion for judgnent as a matter of |aw de
novo. Wardlaw v. Inland Container Corp., 76 F.3d 1372, 1375 (5th
Cir.1996). W nust consider all of the evidence "in the |ight and

with all reasonabl e i nferences nost favorable to the party opposed

to the notion." Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th
Cir.1969) (en banc). There nmust be a conflict of substantial
evidence to create a jury question. Id. at 375.

Section 623(d) of the ADEA protects enployees from



retaliation for opposing acts of age discrimnation, or for
charging, testifying, assisting, or participating in any manner in
an investigation, proceeding, or litigation under the ADEA 29
US C 8 623(d). A plaintiff establishes a prima facie case of
retaliation under the ADEA by show ng: (1) that he engaged in
activity protected by the ADEA, (2) that there was an adverse
enpl oynent acti on; and (3) that there was a causal connection
between the participationinthe protected activity and the adverse
enpl oynent decision. Shirley v. Chrysler First, Inc., 970 F. 2d 39,
42 (5th Cir.1992).

JTM alleges that the district court erred in denying its
nmotion for judgnent as a matter of | aw because Frank di d not engage
in an activity that is protected by the ADEA. Specifically, JTM
argues that Frank did not oppose JTMs practices which Linda
all eged were discrimnatory, nor did he nmake a charge, testify,
assi st or participate in any manner in Linda's age discrimnation
conplaint, as required under 29 U S.C. § 623(d). The Holts do not
argue that Frank participated in Linda's filing a charge of age
di scrim nation. I nstead, they argue that Linda's charge of age
discrimnation, which is protected activity under the ADEA, should
be inputed to her husband Frank.

The plain |anguage of 8§ 623(d) prohibits an enployer from
retaliating against an enployee because "such individual" has
opposed a practice prohibited by the ADEA or has participated "in

any manner" in a proceedi ng under the ADEA. This section permts

third parties to sue under 8 623(d) if they have engaged in the



enuner ated conduct, even if the conduct was on behalf of another
enpl oyee' s cl ai mof discrimnation. See Jones v. Flagship Intern.
793 F.2d 714, 727 (5th Cr.1986) (acknow edging that "enpl oyee
opposition to discrimnatory enpl oynent practices directed agai nst
a fellow enployee may constitute" protected activity under the
anti-retaliation provision of Title VIl), cert. denied, 479 U S.
1065, 107 S.C. 952, 93 L.Ed.2d 1001 (1987); Mandia v. ARCO
Chem cal Co., 618 F. Supp. 1248, 1250 (WD. Pa. 1985) (hol di ng that
husband coul d sue under the anti-retaliation provisionof Title VII
because he "participated, supported and aided his wife in filing"
EECC charges of sexual harassnent).!? The Holts urge an even
broader interpretation of § 623(d). They argue that an individual
suing for retaliation need not personally engage in any of the
enunerated conduct in 8 623(d). Instead, the Holts contend that
once an enployee's spouse engages in protected activity, the
non- conpl ai ning spouse automatically has standing to sue for
retaliation under 8§ 623(d). This interpretation is necessary,
according tothe Holts, to elimnate the risk that an enpl oyer w ||
di scri m nat e agai nst a conpl ai ni ng enpl oyee' s spouse inretaliation
for the conpl aining enpl oyee's protected activities.

The Holts cite De Medina v. Reinhardt, 444 F.Supp. 573
(D.D.C 1978), as support for their position. The plaintiff in De

Medi na sued under the anti-retaliation provision of Title VII for

The anti-retaliation provisions of the ADEA and Title VII are
simlar and "cases interpreting the latter provision are frequently
relied upon in interpreting the fornmer." Shirley, 970 F.2d at 42
n. 5.



retaliation agai nst her because of her husband' s
anti-discrimnation activities. De Medina, 444 F.Supp. at 574.
The district court concluded that "tolerance of third-party
reprisals would, no less than tol erance of direct reprisals, deter
persons from exercising their protected rights under Title VII,"
which would be contrary to legislative intent. ld. at 580.
Therefore, the <court held that a plaintiff could sue for
retaliation for arelative's or friend' s protected activities. It
is unclear fromthe district court's statenment of facts whether the
plaintiff participated in any nmanner in her husband's activities.
To the extent that this case stands for the proposition that a
plaintiff automatically has standing to sue for retaliation when a
relative or friend engages in protected activity, we disagree.
Such a rule of automatic standing mght elimnate the risk
that an enployer will retaliate against an enployee for their
spouse's protected activities. However, we conclude that such a
rule would contradict the plain | anguage of the statute and w |
rarely be necessary to protect enployee spouses fromretaliation.
Section 623(d) prohibits retaliation against an enpl oyee who has
opposed a discrimnatory practice or has participated "in any
manner" in a proceedi ng under the ADEA This broad | anguage is
consistent with Congress's renedial goals in enacting the ADEA
Congress intended the anti-retaliation provision of the ADEA to
enabl e enpl oyees to engage in protected activities without fear of
economc retaliation. See E.E.O. C. v. Chio Edison Co., 7 F.3d 541,
544 (6th G r.1993) (stating that the purpose of the ADEA "is to



prevent fear of economc retaliation from inducing enployees
"quietly to accept [unlawful] conditions' ") (alteration in
original) (quoting Mtchell v. Robert DeMario Jewelry, Inc., 361
UsS 288, 292, 80 S.C. 332, 335, 4 L.Ed.2d 323 (1960)). To
acconplish this goal, Congress drafted 8 623(d) to give those
enpl oyees who oppose discrimnatory practices or who participate
"In any manner in an investigation [or] proceedi ng" under the ADEA
automatic standing to sue if their enployers retaliate agai nst them
for their actions.

We recogni ze that there is a possible risk that an enpl oyer
wll discrimnate against a conplaining enployee's relative or
friend in retaliation for the conplaining enployee's actions.
However, we believe that the | anguage t hat Congress has enpl oyed in
8§ 623(d) wll better protect enpl oyees against retaliation than we
could by trying to define the types of relationships that should
render automatic standing under § 623(d). |If we hold that spouses
have automatic standing to sue their enployers for retaliation, the
guestion then becones, which other persons should have automatic
standing to guard against the risk of retaliation? In nost cases,
the relatives and friends who are at risk for retaliation will have
participated in some nmanner in a co-wrker's charge of
di scrimnation. The plain |anguage of 8 623(d) wll protect these
enpl oyees from retaliation for their protected activities.
However, when an individual, spouse or otherwi se, has not

participated "in any manner in conduct that is protected by the

ADEA, we hold that he does not have automatic standing to sue for



retaliation under 8§ 623(d) sinply because his spouse has engaged in
protected activity.?

The evidence at trial revealed that Frank was not aware of
Linda's intent to file a charge of age discrimnation against JTM
until a few days before she actually nade the charge. He testified
t hat when TCHR nai |l ed Linda a copy of the notice of the filing and
service of her conplaint, he retrieved it fromthe post office and
| ooked at it with her. Frank's only other involvenent with Linda's
protected activities involved carrying out his duties as an
enpl oyee. The TCHR served the notice of Linda's conplaint on JTM
to Frank's attention as Plant Manager. Frank testified that he
never opened the notice, but he assunmed that it contained Linda's
conplaint. After receiving the notice, Frank called t he Manager of
Human Resources for JTM Debbi e Bankston, and told her that JTM had
been served wth papers fromthe TCHR Frank testified that he

followed Ms. Bankston's orders and sent the notice via Federa

2The only other circuit case that has addressed a simlar
issue is not inconsistent with our interpretation of 8§ 623(d).
Interpreting the anti-retaliationprovisionof Title VIl, 42 U.S. C
8§ 2000e-3(a), the Sixth Grcuit held that an enpl oyee is protected
from retaliation where the enployee's representative opposes a
discrimnatory practice. E E OC v. Chio Edison Co., 7 F.3d 541,
545 (6th Cr.1993). The plaintiff in Chio Edison alleged that his
enpl oyer had di scrimnated agai nst himby w thdraw ng an of fer of
rei nstatenent "because a co-enpl oyee engaged in protected activity
and protested [the plaintiff's] discrimnatory discharge on his
behalf and threatened that a claim wwuld be filed for the
discrimnatory discharge.” 1d. at 546 (enphasis added). The fact
that the enployee had engaged a "representative" to act on his
behal f to protest his discharge illustrates that the enpl oyee had
opposed a di scrimnatory enpl oynent practice, as required under the
anti-retaliation provision of Title VII. Therefore, unlike Frank
Holt, the plaintiff in Ohio Edison fell within the plain neaning of
the statute as one who has standing to sue for retaliation.
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Express to JTM s Human Resources Departnent.

This evidence does not establish that Frank participated in
Linda's protected activities or that he opposed JTMs alleged
discrimnatory practice. There is no evidence that Frank hel ped
Linda prepare her charge or that he assisted in any way in its
filing. At best, Frank was a passi ve observer of Linda's protected
activities. As such, he does not have standing to sue for
retaliation under 8§ 623(d).

11

For the foregoing reasons, we REVERSE the judgnent of the
district court and DISM SS the case with prejudice.

DENNI'S, G rcuit Judge, dissenting:

Frank Holt proved to the satisfaction of a jury that his
enpl oyer engaged in adverse enploynent actions against him in
retaliation for his wife's filing of a claim under the Age
Discrimnation in Enploynent Act (ADEA), 29 U.S.C. 8§ 621 et seq.
Nonet hel ess, the majority holds that M. Holt |acks "standing" to
sue under that Act's anti-retaliation provision because he did not
prove that he personally engaged in the protected conduct giving
rise to the enployer's wongful action. Because the mgjority
relies on the concept of standing as the basis of its reversal
when at best it has presented an argunent that M. Holt has no
cause of action under the statute; because the decision inposes a
rigid literalismin its interpretation of the anti-retaliation
provi sion that underm nes the purpose of the statute; and because

the opinion ignores relevant case law and agency decisions



construing the simlar anti-retaliation provision of Title VII to
provi de a cause of action for retaliation against an enpl oyee for
the protected activity of that enployee's famly nenber, | dissent.
The question of standing "[i]n essence ... is whether the
litigant is entitled to have the court decide the nerits of the
di spute or of particular issues. This inquiry involves both
constitutional I|imtations on federal-court jurisdiction and
prudential limtations onits exercise." Wrth v. Seldin, 422 U S.
490, 498, 95 S. . 2197, 2205, 45 L.Ed.2d 343 (1975). The
constitutional dinension of standing "inports justiciability:
whet her the plaintiff has made out a "case or controversy' between
hi nrsel f and the defendant within the neaning of Art. II1." [Id.
422 U.S. at 498, 95 S. . at 2205. The Suprene Court has
formul ated a three-part test to determ ne whether the plaintiff has
standing for purposes of Article Ill, requiring the plaintiff to
allege (1) an actual or threatened injury that is (2) traceable to
the conduct of the defendant and (3) is likely to be redressed by
a favorabl e judicial decision. Lujan v. Defenders of Wldlife, 504
U S. 555, 560-61, 112 S.C. 2130, 2136, 119 L.Ed.2d 351 (1992);
see 6A Moore's Federal Practice § 57.11[2.-1], at 57-89. Because
the requirenment of injury is part of the Article Il constitutional
test for standing, Congress may not authorize suit in the absence
of an injury. Lujan, supra. However, as the Lujan Court noted,
Congress i s enpowered to create substantive rights and to authori ze
suit for their enforcenent and consequently may define an injury in

a way that provides the basis for standing even in the absence of



other injury to the plaintiff. See, e.g., Havens Realty Corp. v.
Col eman, 455 U. S. 363, 373, 102 S.C. 1114, 1121, 71 L.Ed.2d 214
(1982).

In addition to the mninmum constitutional requirenents, the
Court has recogni zed other Iimts on the class of persons who may
i nvoke the federal judicial power. Warth, 422 U S., at 499, 95
S.C., at 2205. These prudential considerations are self-inposed
judicial limts on the exercise of federal jurisdiction and include
the following requirenents: (1) that a litigant generally assert
his own and not another's interests; (2) that the federal courts
not adjudicate nere generalized grievances that are nore
appropriately addressed by the representative branches of
governnent; and (3) that the plaintiff's alleged injury arguably
fall within the "zone of interests"” protected by the | aw i nvoked.
Allen v. Wight, 468 U S. 737, 751, 104 S. . 3315, 3324, 82
L. Ed. 2d 556 (1984); Warth, 422 U S. at 499-500, 95 S. Ct. at 2205.
Al t hough Congress may not renove the Article Ill requirenent that
the plaintiff allege a distinct and pal pable injury to hinself, it
can grant standing to persons who neet Article IIl requirenents
even though they woul d otherw se be barred by prudential standing
considerations. |d. at 501, 95 S.C. at 2206.

Section 7(c) of the ADEA provides that "[a] ny person aggrieved
may bring a civil action in any court of conpetent jurisdiction for
such legal or equitable relief as wll effectuate the purposes of
this Act...." 29 U S.C 8§ 626(c)(1) (enphasis supplied). Through

this I anguage, Congress indicated its intent to afford standing to
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the full limts permtted under Article III. In Trafficante v.
Metropolitan Life Ins. Co., 409 U.S. 205, 209, 93 S.Ct. 364, 367,
34 L.Ed.2d 415 (1972), the Suprene Court construed the term
"aggrieved person” in 8 810 of the Fair Housing Act, which the Act
defined to include "[a]ny person who clains to have been injured by

a discrimnatory housing practice," 42 U S C. § 3610(a), to

denonstrate a congressional intent to confer standing to the
fullest extent permtted by Article IlIl of the United States
Constitution. In reaching this conclusion, the Court relied on the

hol ding in Hackett v. McQuire Bros., 445 F.2d 442 (3rd Cr.1971),
that the | anguage of Title VII authorizing the filing of suits "by

a person claimng to be aggrieved' shows "a congressional
intention to define standing as broadly as is permtted by Article
1l of the Constitution.' " Trafficante, 409 U S., at 209, 93
S.C. at 367 (quoting Hackett, 445 F.2d at 446). This court, in
turn, applied Trafficante to find that "the strong simlarities
bet ween the | anguage, design, and purposes of Title VII and the
Fai r Housing Act require that the phrase "a person claimng to be
aggrieved' in 8§ 706 of Title VII nust be construed in the sane
manner that Trafficante construed the term"aggrieved person' in §
810 of the Fair Housing Act." EEOC v. M ssissippi College, 626
F.2d 477, 482 (5th Gir.1980) (citing EEOC v. Bailey Co., 563 F.2d
439, 450-54 (6th Cr.1977), cert. denied, 435 U. S. 915, 98 S.C

1468, 55 L.Ed.2d 506 (1978); Waters v. Heublein, 547 F.2d 466

469-70 (9th Cr.1976), cert. denied, 433 U S. 915, 97 S. Ct. 2988,

53 L.Ed.2d 1100 (1977)), cert. denied, 453 U S. 912, 101 S C.
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3143, 69 L.Ed.2d 994 (1981). See also Fair Enploynent Council v.
BMC Mar keting Corp., 28 F.3d 1268, 1278 (D.C.Cr.1994) (citing G ay
v. Greyhound Lines, 545 F.2d 169, 176 (D.C. G r.1976)).

Follow ng this line of reasoning, the pertinent |anguage of
the ADEA, "[a]ny person aggrieved may bring a civil action," 29
US C 8 626(c)(1), simlarly indicates that Congress intended to
provide standing under the Act to the fullest extent available
under Article Ill. See Horne v. Firenen's Retirenent Systemof St.
Louis, 69 F.3d 233, 235 (8th Cr.1995) (plaintiff satisfying
Article I'll requi renents has standi ng under the ADEA); Barchers v.
Union Pacific Railroad Co., 765 F.Supp. 595, 596-97 (WD. Mo. 1991)
(sane). Accordi ngly, any "person aggrieved" is required by the
ADEA to neet only the m ninumconstitutional standing requirenents
of Article Ill. M. Holt clearly satisfies these m nimal standing
requi renents for he alleged (1) that he was injured (2) as a result
of the defendant's conduct and (3) a favorable decision granting
hi m conpensatory and/or injunctive relief is likely to redress his

injuries.?

SEven if prudential standing considerations were factors, M.
Holt has adequately established that he could clear these hurdles
as well. He has sued to redress injuries he personally suffered as
a result of the adverse enpl oynent actions his enpl oyer engaged in
through its retaliation against him for Ms. Holt's protected
conduct, and thus cannot be said to be asserting the rights of
others. Simlarly, he does not present a "generalized grievance,"
as he conplains of specific harm the enployer directed at him
Al t hough the majority does not undertake a standing analysis, its
determ nation that M. Holt does not have standi ng because he did
not prove involvenent in his wife's protected activity appears best
expl ained as a conclusion that M. Holt is not wwthin the "zone of
interests" protected by the ADEA. However, as the Suprene Court
pointed out in Clarke v. Securities Industry Ass'n., 479 U S. 388,
400 n. 16, 107 S.&t. 750, 757 n. 16, 93 L.Ed.2d 757 (1987), the
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In finding that M. Holt |acks standing to sue, the majority
has confused the concepts of standing and cause of action. As the
Suprene Court explained in Davis v. Passman, 442 U.S. 228, 239 n.
18, 99 S. Ct. 2264, 2274 n. 18, 60 L.Ed.2d 846 (1979):

[SJtanding is a question of whether a plaintiff i
sufficiently adversary to a defendant to create an Art. 11
case or controversy, or at least to overcone prudentia
limtations on federal court jurisdiction, see Wirth v.
Sel din, 442 U S. 490, 498, 95 S. Ct. 2197, 2204, 45 L. Ed. 2d 343
(1975); cause of action is a question of whether a particul ar
plaintiff is a nmenber of the class of litigants that may, as
a matter of law, appropriately invoke the power of the
court....

S
I
I

In Davis, the Court determned that the appellate court had
confused the question of whether petitioner had standing with the
gquestion of whether she had asserted a proper cause of action. The
Court observed that while "[t]he nature of petitioner's injury ..

is relevant to the determ nation of whether she has "all eged such
a personal stake in the outcone of the controversy as to assure
t hat concrete adverseness whi ch sharpens the presentation of issues

upon which the court so largely depends for illumnation of

"zone of interest" test has primarily been applied in clains

brought wunder the Adm nistrative Procedure Act and "is nost
usefully understood as a gloss on the neaning of § 702 [of that
Act].... Wiileinquiriesintoreviewability or prudential standing

i n other contexts nmay bear sone resenblance to a "zone of interest’
i nquiry under the APA, it is not a test of universal application.”
Nonet hel ess, assumng its applicability here, M. Holt, as an
enpl oyee within the neaning of the ADEA who has alleged injury to
himsel f fromhis enployer's retaliatory conduct in violation of the
Act, clearly satisfies any requirenent that he be arguably w thin
the zone of interest of the ADEA. The "zone of interest" test only
"denies a right of review if the plaintiff's interests are so
marginally related to or inconsistent wwth the purposes inplicit in
the statute that it cannot reasonably be assunmed that Congress
intended to permt the suit."” Id. at 399, 107 S.Ct. at 757; see
also Cty of MIwaukee v. Block, 823 F.2d 1158, 1165-66 (7th
Cir.1987) (discussing Clarke '"s clarification of test).
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difficult constitutional questions,' ... [w hether petitioner has
asserted a cause of action ... depends not on the quality or extent
of her injury, but on whether the class of litigants of which
petitioner is a nenber may use the courts to enforce the right at
i ssue. " ld., 442 U S at 241 n. 18, 99 S.C. at 2274 n. 18
(quoting Baker v. Carr, 369 U S. at 204, 82 S.C. at 703).

The majority's conclusion that a victi mof adverse enpl oynent
actions conducted in retaliation for the protected activity of the
victims famly nenber |acks standing to sue unless the victim
al |l eges and proves actual involvenent in the protected conduct is
nore appropriately viewed as a determnation that a victim who
suffers retaliatory actions for no reason other than his or her
relationship to the person engaging in protected conduct is not a
menber of a class the ADEA is intended to protect and thus has no
cause of action. This conclusion relies on a rigid, literal
interpretation of the ADEA's anti-retaliation provision that
underm nes the broad purposes of the statute.

Congress enacted the ADEA in 1967 as part of an ongoing effort
to eradicate discrimnation in the workplace. McKennon .
Nashvil |l e Banner Publishing Co., --- US ----, ----, 115 S . C
879, 884, 130 L.Ed.2d 852 (1995) (citing Title VIl of the Civil
Ri ghts Act of 1964, 42 U S.C. § 2000e et seq.; the Anericans with
Disability Act of 1990 (ADA), 42 U.S.C. § 12101 et seq., the
Nat i onal Labor Rel ations Act, 29 U S. C. 8§ 158(a) and the Equal Pay
Act of 1963, 29 U S.C. 8§ 206(d)); see Hodgson v. First Federa
Savi ngs and Loan Ass'n of Broward County, Fl., 455 F.2d 818, 820
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(5th Gr.1972). The ADEA, |ike nost of these anti-discrimnation
statutes, contenplates both agency and private action to enforce
its provisions. See 29 U S. C 8§ 626; see, e.g., 42 U S C 8
2000e-5 (Title VIl); 42 U.S.C. § 12117 (ADA). As a neans of
pronmoting its broad anti-discrimnation goals, the Act prohibits an
enpl oyer fromengagi ng i n adverse enpl oynent action in retaliation
for its enployee's protected conduct. See 29 U . S.C. 623(d); see,
e.g., 42 U.S.C. § 2000e-3 (Title VIl); 42 U.S.C. § 12206 (ADA).
Under the ADEA, federal courts have discretionto "grant such | egal
or equitable relief as may be appropriate to effectuate the
purposes of [the Act]." 29 U . S. C. 8§ 626(b); MKennon, --- U S at
----, 115 S . at 884.

The anti-retaliation provisions of the ADEA and simlar
statutes clearly are intended to encourage the enforcenent of
rights protected under the statutes. As this court has observed in
recognizing a claimfor retaliation under 42 U.S. C. §8 1981, "[w]ere

we to protect retaliatory conduct, we would in effect be

di scouraging the filing of neritorious civil rights suits and
sanctioning further discrimnation against those personswllingto
risk their enployer's vengeance by filing suits.” Cof f v.

Continental Ol Co., 678 F.2d 593, 598 (5th Cr.1983). See also
EECC v. Cosmair, Inc., L'Oreal Hair Care Div., 821 F.2d 1085, 1088
(5th Cr.1987) (purpose of anti-retaliation provision of ADEA is
"to protect persons who "resort[ ] to the |egal procedures that
Congress has established in order to right congressionally

recogni zed wongs,' East v. Romine, Inc., 518 F.2d 332, 340 (5th

15



Cr.1975)."); Malarkey v. Texaco, Inc., 983 F.2d 1204, 1214 (2nd
Cir.1993) ("The purpose of the ADEA s anti-retaliation provisionis
to protect persons who initiate a suit to vindicate a right that
Congress has recognized as a wong."); cf. Mtchell v. Robert
Devario Jewelry, Inc., 361 U S. 288, 292, 80 S.C. 332, 335, 4
L. Ed.2d 323 (1960) (observing in relation to anti-retaliation
provi sion of Fair Labor Standards Act that "[b]y the proscription
of retaliatory acts set forthin 8 15(a)(3), and its enforcenent in
equity by the Secretary pursuant to 8 17, Congress sought to foster
a climte in which conpliance with the substantive provisions of
t he Act woul d be enhanced."); Jones v. Flagship International, 793
F.2d 714, 725 (5th G r.1986) (recognizing that the provisions of
Title VIl "nust be construed broadly in order to give effect to
Congress' intent in elimnating invidious enploynent practices,"”
and that "since the enforcenent of Title VII rights necessarily
depends on the ability of individuals to present their grievances
W thout the threat of retaliatory conduct by their enployers, rigid
enforcenent of [Title WMI's anti-retaliation provision] is
required."), cert. denied, 479 U S. 1065, 107 S.Ct. 952, 93 L. Ed. 2d
1001 (1987).

The jury in this case determned that the enployer, JTM
I ndustries, Inc. (JTM, had replaced Frank Holt as pl ant nmanager in
retaliation for his wife's EEOC filing under the ADEA. The jury
t hus found a causal connection between Ms. Holt's EECC filing and
the enployer's replacenent of Frank Holt. The nmgjority's

determnation that M. Holt neverthel ess may not pursue a cl ai mof
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retaliation because he did not denonstrate that he personally was
engaged in protected conduct relies, as the mgjority admts, on a
strict reading of the anti-retaliation provision of the ADEA. That
provision, in pertinent part, provides:

It shall be unlawful for an enployer to discrimnate
agai nst any of his enpl oyees or applicants for enpl oynent
because such individual ... has opposed any practice nade
unlawful by this section, or because such individual ... has
made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or litigation under
this Act.

29 U . S.C. 8§ 623(d).

The majority's reading of the provision flouts the clear
pur pose of the ADEA s prohibition of retaliatory conduct to ensure
that claimants are secure to pursue their clains of discrimnation.
Under the majority's approach, in the instances when both an ADEA
conpl ai nant and his or her relative work for the sane enpl oyee, the
anti-retaliation provision would not prevent the enployer from
taki ng adverse enploynent action against the famly nenber, even
t hough such action would be notivated by the relative' s obvious
connection to the conpl ainant, thereby defeating a central purpose
of the statute. The literal neaning of the anti-retaliation
provi sion should not be used to underm ne the clear purpose and
intent of the ADEA. As the Suprene Court has observed:

It is a well-established canon of statutory construction that

a court should go beyond the literal |anguage of a statute if

reliance on that |anguage woul d defeat the plain purpose of

the statute:

The general words used in the clause ... taken by

thenselves, and literally construed, wthout regard to

the object in view, would seemto sanction the claim of
the plaintiff. But this node of expoundi ng a statute has
never been adopted by an enlightened tribunal because it
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is evident that in many cases it woul d defeat the object
whi ch the Legislature intended to acconplish. And it is
well settled that, in interpreting a statute, the court

will not look nerely to a particular clause in which
general words may be used, but will take in connection
wth it the whole statute ... and the objects and policy

of the law ...

Bob Jones University v. United States, 461 U. S. 574, 585, 103 S. .
2017, 2025, 76 L.Ed.2d 157 (1983) (quoting Brown v. Duchesne, 19
How. 183, 194, 15 L.Ed. 595 (1857)) (enphasis supplied in Bob Jones
). See also Alnendarez v. Barrett-Fisher Co., 762 F.2d 1275, 1278
(5th Gr.1985) ("literal statutory constructionis inappropriateif
it would produce aresult in conflict with the |egislative purpose
clearly manifested in an entire statute or statutory schene or with
clear legislative history.").

The federal anti-discrimnation laws are to be liberally
construed to effectuate their renedial purposes. See, e.g.,
MacDonal d v. Eastern Wom ng Mental Health Center, 941 F.2d 1115,
1118 (10th G r.1991) ("the ADEA is renedial and humanitarian
| egislation and should be liberally interpreted to effectuate the
congressional purpose of ending age discrimnation.") (quoting
Dartt v. Shell Gl Co., 539 F.2d 1256, 1260 (10th G r.1976), aff'd
434 U.S. 99, 98 S. . 600, 54 L.Ed.2d 270 (1977)); Kal e v.
Conbi ned Ins. Co., 861 F.2d 746, 751 (1st G r.1988) (sane); Rabzak
v. County of Berks, 815 F.2d 17, 20 (3rd Cr.1987) (sane);
Ham | ton v. Rodgers, 791 F.2d 439, 442 (5th G r.1986) ("Title VI
shoul d be accorded a liberal interpretation in order to effectuate
t he purpose of Congress to elim nate the i nconveni ence, unfairness,

and humliation of ethnic discrimnation.”) (quoting Rogers v.
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EECC, 454 F.2d 234, 238 (5th Cr.1971), cert. denied, 406 U S. 957,
92 S.Ct. 2058, 32 L.Ed.2d 343 (1972)). This canon of construction
holds true in the context of interpreting anti-retaliation
provisions. As the Sixth Grcuit observed in EECC v. Ohi o Edi son
Co., 7 F.3d 541, 545 (6th Cr.1993):

[Clourts have routinely adopted interpretations of retaliation
provisions in enploynent statutes that mght be viewed as
outside the Iliteral terns of the statute in order to
ef fectuate Congress's cl ear purpose in proscribing. Contrary
to defendant's assertions, courts have frequently applied the
retaliation provisions of enploynent statutes to natters not
expressly covered by the literal ternms of these statutes where
t he policy behind the statute supports a non-excl usive readi ng
of the statutory | anguage.

See also McDonnell v. G sneros, 84 F.3d 256, 262 (7th G r.1996)
(eschewing a strict interpretation of Title VII's anti-retaliation
provision to find that an enployer violated that statute by
retaliating against the plaintiff-supervisor for failing to prevent
subordinates from filing conplaints under the statute). I n
McDonnel I, Judge Posner, witing for the court, acknow edged that
the plaintiff's claimdid not come with the literal ternms of Title
VII's anti-retaliatory provision, but explained:
The reasons for this wording ... so far as we are able to
di scover (there is no pertinent |legislative history), is that
in the ordinary case an enployer would have no reason to
retaliate against sonmeone who did not file a conpliant,
testify, etc. Cenerally one retaliates against soneone
because of sonething he did rather than because of sonething
soneone el se did. Not al ways. There is such a thing as
coll ective punishnment. But that possibility is unlikely to
have been in the forefront of congressional thinking when the
retaliation provision was drafted.
|d. (enphasis original). In concluding that the plaintiff had a
valid retaliation claim the court observed that it does no great
violence to the statutory | anguage to correct Congress's oversi ght
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by construing the provision to recognize the plaintiff's claim?
| d.

The sane holds true here. Situations in which spouses or
other related parties work for the sane enpl oyer do not occur with
great frequency. The majority recogni zes "a possible risk that an
enployer wll discrimnate against a conplaining enployee's
relative or friend in retaliation for the conplaining enpl oyee's
actions." Op. at ----. Nonetheless, ny coll eagues deemthe risk
trivial conpared to the potential harmof having courts "trying to
define the types of relationships that should render autonmatic
standi ng under 8§ 623(d)." ld. at ---- - ----. The mgjority's
concerns about involving the courts in assessi ng what rel ati onshi ps
give rise to "standing" are both overblown and m splaced—+he
ultimate focus in a retaliation claim such as this is not upon
whet her a particular relationship exists between the victim of
retaliation and the individual who has engaged in protected
conduct; rather, the crucial issue is whether there is a causal
connecti on between t he enpl oyer's adverse enpl oynent acti on agai nst
the victimand the protected conduct engaged in by the relative or
friend. There is little reason to worry that a recognition of
clains such as M. Holt's will overburden federal judges when in

reality all that would be required is a sinple nodification of the

“The opinion additionally observed that the plaintiff's
"passi ve opposition” to the enployer's desire that he prevent his
subordinates from filing discrimnation conplaints could be
construed as "opposition” to an unl awf ul practice and
"participation" in protected conduct plainly covered by the
anti-retaliation provision. MDonnell, 84 F.3d at 262.
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prima facie case applied to establish retaliation: | nst ead of
requiring the plaintiff to prove "(1) that he engaged in activity
protected by the ADEA, (2) that an adverse enploynent action
occurred; and (3) that a causal |ink between the participation in
the protected activity and the adverse enpl oynent deci si on exists,"
Ray v. luka Special Min. Separate School Dist., 51 F.3d 1246, 1249
(5th Cr.1995) (citing Shirley v. Chrysler First, Inc., 970 F.2d
39, 42 (5th Cir.1992), the plaintiff would have to show (1) that an
enpl oyee engaged in activity protected by the ADEA; (2) that an
adverse enpl oynent action occurred to the plaintiff; and (3) that
a causal link between the participation in the protected activity
and t he adverse enpl oynent deci sion exists. Inthis case, the jury
found that JTM repl aced Frank Holt because his wife had filed an
EECC claim?® To condone such retaliation because it fails to fall
squarely wthin the literal terns of the anti-retaliation

provi sion, despite the ADEA' s design to prohibit retaliation in

The trial court's instructions on the retaliation claimwere
as foll ows:

As to Frank Holt's retaliation claim he nust prove
the followng elenents by a preponderance of the
evi dence:

1. That his wife filed a charge of discrimnation
agai nst Def endant:

2. That he was renoved from the position of
Manager; and

3. That there was a causal connection between his
wfe's filing a charge of discrimnation and his
renoval as Manager.

Record, Vol. X, at 838.
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order to pronote the free exercise of rights protected under that
Act, elevates form over substance and permts enployers to evade
the reach of the statute by mnmaking relatives or friends of
conpl aining parties the "whi pping boys" for the protected conduct
of others.

Finally, the majority decision flies in the face of agency and
f eder al court deci si ons t hat hol d t hat t he paral | el
anti-retaliation provision of Title VII prohibits the type of
conduct in which JTM engaged here. Al t hough the mgjority
acknow edges that "the anti-retaliation provisions of the ADEA and
Title VII are simlar and "cases interpreting the |atter provision
are frequently relied upon in interpreting the fornmer.' " Op. at
----, n. 1 (quoting Shirley v. Chrysler First, Inc., 970 F.2d 39,
42 n. 5 (5th Cir.1992)),° it ignores the overwhel mi ng wei ght of
deci sions construing the anti-retaliation provisionof Title VIl to
provi de a cause of action where an enpl oyer retaliates agai nst the
plaintiff because of the protected conduct of a friend or rel ative.

As early as 1975, the EECC recogni zed a violation of Title VII

when an enpl oyer di scharged a husband inretaliation for his wfe's

The relevant provision of Title VII provides, in pertinent

part:
It shall be an unlawful enploynent practice for an
enpl oyer to discrimnate agai nst any of his enpl oyees or
applicants for enploynent ... because he has opposed any

practice nmade an unlawful enploynent practice by this
title, or because he has nmade a charge, testified,
assi st ed, or participated in any nmanner in an
i nvestigation, proceeding, or hearing under this title.

42 U.S.C. § 2000e-3(a).
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EEOCC claim EEOC Dec. No. 76-33 (Sept. 11, 1975), 1973-1983 CCH
EECC Dec. f 6626. In a subsequent case, the agency specifically
held that it had jurisdiction to investigate a claim that the
charging party had been discharged in retaliation for his wife's
filing a charge of discrimnation against the enployer. EEOC Dec.
77-34 (Aug. 16, 1977), 1973-1983 CCH EEOCC Dec. { 6581. The agency
observed that while the |anguage of Title VII's anti-retaliation
provi si on does not directly determ ne the question of jurisdiction,
"[t] he language does nanifest a congressional intent to extend
coverage over a broad base of activities," and acknow edged that
"where it can be shown that an enployer discrimnated against an
i ndi vi dual because he or she was related to a person who filed a
charge, it is clear that the enployer's intent is to retaliate
agai nst the person who filed the charge.” 1d. Consequently, the
agency concl uded that "discrimnation against an enpl oyee because
he or she has a famlial relationship with a person who has filed
a charge of discrimnation is violative of Section 704(a) of Title
vil." 1d.

Addi tionally, the agency has formally articulatedits position
on retaliation. Section 614 of its Interpretative Mnual, in
pertinent part, provides:

§ 614.1 Introduction

(A) Ceneral —Section 704(a) of Title VII of the Guvi

Rights Act of 1964, as anended, is intended to provide

"exceptional ly br oad protection” for protestors of

di scrim natory enpl oynent practices. See Pettway v. Anerican

Cast Iron Pipe Co., 411 F.2d 998, 1004-1005, 2 EPD § 10,011

(5th Cr.1969). Section 4(d) of the ADEA is virtually

identical to 8 704(a) and provides the sanme protection....

(footnote omtted).
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* * * * * *

8 614. 3 Essential Elenents of a Retaliation Violation

* * * * * *

b) Qpposition or Participation

* * * * * *

.. [Als to both opposition and participation, the
retaliation provisions of Title VIl and t he ADEA al so prohi bit
retaliation against soneone so closely related to the person
exercising his/her statutory rights that it woul d di scourage
or prevent the person fromexercising those rights. dark v.
R J. Reynolds Tobacco Co., 28 EPD 8§ 32,500, (E. D.La.1982),
1982 WL 2277 (E.D.La.); see also Comm ssion Decision No. 76-
33, CCH EECC Deci sions (1983) § 6626.

2 EEOCC Conpliance Manual 8§ 614, at 614.0001 & 614.0008-614. 0009
(Apr. 1988).

Further, federal courts addressing this issue have uniformy
concluded that an enployer violates Title VII's anti-retaliation
provi sion by taking adverse enpl oynent action agai nst an enpl oyee
because of the protected activity of a famly nenber or friend. 1In
McKenzie v. Atlantic R chfield Co., 906 F.Supp. 572, 575
(D. Col 0.1995), the court concluded that the plaintiff-husband had
a cause of action for his enployer's adverse action against himin
retaliation for hiswife' s protected activity, observing that "[a]s
ot her courts have held ... the antireprisal provision of Title VII
precl udes an enployer from discrimnating against an individua
because that person's spouse has engaged in protected activity."
ld. (citing Wi v. Thomas, 863 F.2d 1543 (11th G r.1989); De Medi na
v. Reinhardt, 444 F.Supp. 573 (D.D.C. 1978)). See also Turman v.
Robertshaw Control Co., 869 F.Supp. 934, 941 (N D. Ga.1994)

(recognizing that "[i]n a case of an alleged retaliation for
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participation in a protected activity by a close relative who is a
co-enpl oyee, the first elenent of the prima facie case is nodified
to require the plaintiff to show that the relative was engaged in
statutorily protected expression."); Clark v. R J. Reynolds
Tobacco Co., Cv. No. 79-7, 1982 W 2277, at *7 (E. D.La. Feb. 2,
1982) (finding prima facie case where plaintiff received repri mand
allegedly inretaliation for his son's EEOC filing); De Medina v.
Rei nhardt, 444 F. Supp. 573, 580 (D.D.C 1978) (acknow edgi ng that
Title VIl does not expressly consider the possibility of
third-party reprisals, but concluding that "[s]ince third-party
reprisals would, no less than the tolerance of direct reprisals,
deter persons from exercising their protected rights under Title
VII, the Court nust conclude, as has the only other court to
consider the issue, Kornbluh v. Stearns & Foster Co., 73 F.R D
307, 312 (N.D.Chio 1976), that section 2000e-3 proscribes the
alleged retaliation of which plaintiff conplains.”). Cf. MDonnell
v. Cisneros, 84 F.3d 256, 262 (7th G r.1996) (construing Title VI
to permt suit by one conplaining of retaliation either for being
suspected of engaging in or for failing to prevent another from
engaging in protected conduct); EEOC v. Chio Edison Co., 7 F.3d
541, 545-46 (6th Cr.1993) (broadly construing statutory |anguage
that "he has opposed any practice" to nean the plaintiff or his
agent) ; Wi v. Thomas, 863 F.2d 1543, 1547 (11th Cr.1989)
(permtting husband's claimof retaliation against himfor wife's
EECC filing to "piggy back” on wfe's charge of retaliation).

The mjority ignores the reality that the threat of
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retaliatory action against a famly nenber or friend is a
substantial deterrent to the free exercise of rights protected
under the ADEA. The nmajority opinion thus permts the very conduct
that the anti-retaliation provision is designed to prevent.
Because | do not believe that this narrow readi ng of the provision

is justified, | dissent.
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