United States Court of Appeals,
Fifth Grcuit.
No. 95-50071.
Al phonso BARRERA- MONTENEGRO, Pl ai nti ff- Appel | ant,
V.
USA and Drug Enforcenent Adm nistration, Defendants-Appell ees.
Feb. 9, 1996.

Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore REAVLEY, H G3 NBOTHAM and BARKSDALE, Circuit Judges.

REAVLEY, Circuit Judge:

This appeal arises froman admnistrative forfeiture by the
United States Drug Enforcenent Agency ("DEA") under authority of 21
US C § 88l(a)(6) The question presented is whether the
Pl ai ntiff-Appellant, Al phonso Barrera-Mntenegro (henceforth
Barrera) received sufficient notice of the governnment's intent to
forfeit noney seized during a tenporary detention. Because we hold
he did not, we reverse the district court's order dismssing his
conpl ai nt.

|. Facts

On July 22, 1992, at a United States Border Patrol checkpoi nt

121 U S.C. §8 881(a)(6) provides in part:

(a) The follow ng shall be subject to forfeiture to
the United States and no property right shall exist in
t hem

(6) Al noneys, negotiable instrunents, securities,
or other things of value furnished or intended to be
furnished by any person in exchange for a controlled
substance in violation of this subchapter....
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at Sierra Blanca, Texas, a search of the bags and a coat found
hangi ng on the front passenger seat inside Barrera's car reveal ed
the presence of $240,678.00 in United States currency. Agent s
seized the noney with the exception of $1,000 in "traveling
expenses" which was returned to Barrera along with a receipt for
t he bal ance. Agents then inforned Barrera of the procedures
necessary for recovery of his noney. No drugs or other contraband
were found and Barrera has never been charged with any crimna
of fense in connection with the seizure.

Shortly after the seizure, on August 6, 1992, and again on
August 24, Barrera's attorney, Ronald Kuba, contacted DEA s
Houston/ El Paso office regarding the status of the case and the
return of the noney. He spoke with Special Agents Jerry Wells and
Panel a Borquez, who seized the noney, and Efrain DeJesus. The
agents told himthat no file had been created and no charges had
been filed against Barrera, but they said Kuba would be contacted
if and when sonething happened. Al t hough Kuba advi sed DEA of
Barrera's correct address and that of his own, Kuba was never
contacted by DEA.

On August 10, 1992, only four days after this initial contact
w t h Kuba, DEA commenced forfeiture proceedings by mailing a notice
of seizure to Barrera's New York address as listed on his driver's
license. The notice was returned unclained. On August 19, 1992,
DEA began a three-week publication of the notice in USA TODAY, as
required by 19 U.S.C. § 1607(a). Three nonths |ater, on Novenber
9, 1992, Kuba filed a Petition for Rem ssion with DEA, which he



resubmtted in February 1993 because DEA clained it was never
received. 2 On Decenber 4, 1992, DEA issued a declaration of
forfeiture without actual notice to either Barrera or Kuba.

On August 16, 1993, DEA denied Barrera's Petition for
Rem ssion. He then filed a notion for reconsi deration on Sept enber
3, 1993. Then, on July 22, 1994, since no action had been taken on
his notion, Barrera commenced this action alleging jurisdiction
under 21 U.S.C. 88 877 and 881, and 28 U.S.C. 88 1331 and 1335. 1In
his conplaint Barrera all eged: he was entitled to recover the
nmoney because neither he nor it had ever been nade the subject of
any crimnal or civil action; DEA s decision denying his Petition
for Rem ssion was not supported by substantial evidence; there was
no basis for the seizure, the seizure violated the Fourth
Amendnent; and the seizure violated his right to due process. On
Sept enber 15, 1994, DEA rejected Barrera's Request for
Reconsi deration. Kuba asserts in an unsworn declaration that he
had no actual know edge of the forfeiture until he had read the
governnent's notion to dismss the instant conplaint for |ack of
subject matter jurisdiction filed October 3, 1994, al nost two years

after the noney had been forfeited.?

2Al though DEA clained this Petition was not received, a
phot ocopy of the "green card" receipt appears in the record as
Governnment's Exhibit 9 to its Mtion to Dismss and shows the
petition was received and signed for on Novenber 9, 1992.

SAlthough it is clear DEA never sent actual notice of the
forfeiture to either Barrera or Kuba, DEA's rejection of the
petition for remssion did refer to the forfeiture. Thus, by the
time Kuba had filed his notion for reconsi derati on on Septenber 3,
1993, it is reasonable to assune he had by this tinme surm sed that
the noney had been sunmarily forfeited, as his notion requested
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The district court granted the governnent's notion to di sm ss
pursuant to Fed.R Cv.Pro. 12(b)(1), reasoning it had no
jurisdictionto reviewBarrera' s cl ai mbecause there was no factual
or legal support for his argunent that the DEA violated his due
process rights by failing to give him actual notice of the
forfeiture proceeding. The district court held that DEA gave
notice reasonably calculated to notify Barrera that forfeiture
proceedi ngs were underway. Under the circunstances of Kuba's
contacts, returned mail and publication, we disagree and wll
reverse with instructions toreturn this case to the point at which
Barrera nmay be given proper notice of the governnent's intent to
forfeit the noney.

1. Standard of Review

It is well settledinthis circuit that "[t]he district court

has the power to dismss [pursuant to Rule 12(b)(1) ] on any

one of three separate bases: (1) the conplaint alone; (2) the
conpl ai nt suppl enent ed by undi sputed facts evidenced in the record;
or (3) the conplaint supplenented by undisputed facts plus the
court's resolution of disputed facts." Vol untary Purchasing
G oups, Inc. v. Reilly, 889 F.2d 1380, 1384 (5th C r.1989) (quoting
WIllianmson v. Tucker, 645 F.2d 404, 413 (5th Cr.), cert. denied,
454 U.S. 897, 102 S.Ct. 396, 70 L.Ed.2d 212 (1981)). In the

i nstant case, the district court di sm ssed based upon the conpl ai nt

either "remssion of all currency seized,"” or "mtigation of the
forfeiture...." However, there is no indication that Kuba was so
i nformed before August 16, 1993, the date DEArejected his petition
for rem ssion, which was a year after the noney was sei zed, and too
|ate for Barrera to respond to the notice of forfeiture.
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and the undi sputed facts evidenced in the record, holding that no
hearing was required to resolve any underlying factual issues.
Therefore, our review is limted to determning whether the
district court's application of the law is correct and, if the
deci sion was based on undi sputed facts, whether those facts are
i ndeed undi sputed. Ynclan v. Departnent of the Air Force, 943 F. 2d
1388, 1390 (5th G r.1991); WIlianmson, 645 F.2d at 413.
I'11. Discussion
This court has jurisdiction to review the procedural
safeguards of a summary forfeiture of property by the Attorney
Ceneral. Scarabin v. Drug Enforcenent Admn., 919 F.2d 337, 338
(5th Gr.1990). Barrera contends the governnent should have
notified Kuba of its intent to forfeit the noney, and failure to do
so denied him due process. 19 U S.C. 8§ 1607(a) requires DEA to
publ i sh notice of the seizure and intent to forfeit seized property
for at |least three successive weeks in such manner as the
Secretary of the Treasury may direct. Witten notice of
sei zure together with information on the applicabl e procedures
shal | be sent to each party who appears to have an interest in
t he seized article.
If the party files a claimand cost bond within twenty days from
the date of the first publication, the agency nust forward the
matter to the United States Attorney for the district in which the
seizure took place for commencenent of a judicial forfeiture
proceeding. 19 U.S.C. 8§ 1608. If a party fails to respond wthin
the prescribed tinme period, the property is summarily forfeited.

19 U.S.C. § 1609(a).

The governnment responds that the notice was proper because it



was sent to Barrera's |ast known address* and was published as
required by 8 1607(a). Barrera failed to file a claimor a bond
for the institution of judicial forfeiture proceedi ngs and i nstead
sought rem ssion, which is a matter of grace with DEA. According
to DEA, since Barrera has elected his renmedy, he may not now seek
judicial scrutiny of the forfeiture. However, Barrera argues it is
the lack of notice, resulting fromerrors by the governnent, which
caused Barrera's failure to seek his judicial renedy.

Notice must be "reasonably <calculated, under all the
circunstances, to apprise interested parties of the pendency of the
action and afford theman opportunity to present their objections.”
Mul | ane v. Central Hanover Bank & Trust Co., 339 U S. 306, 314, 70
S.a. 652, 657, 94 L.Ed. 865 (1950). The "claimant's right to
conpel the agency to proceed by judicial forfeiture is an inportant
statutory check on the governnent's power to forfeit private
property. Therefore, DEA's conpliance wth statutory and
constitutional notice requirenents are essential conponents of the
statutory regine." d asgow v. United States Drug Enforcenent
Adm n., 12 F. 3d 795, 797 (8th Cr.1993).

Al t hough DEA is under no obligation to enploy extraordinary

means to notify an interested party to a forfeiture proceeding,

‘DEA sent the notice to 8783 Lefferts Boul evard, New York,
N.Y. 11418, the address listed on Barrera's driver's |icense.
Barrera asserts in his brief that this address was incorrect, and
during oral argunents his counsel pointed out that the address is
actually 87-83 Lefferts. Om ssion of the hyphen resulted in an
error of about eighty blocks. However, there is no indication the
governnent intentionally omtted the hyphen, nor does Kuba state in
hi s unsworn decl arati on whi ch address he gave DEA
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when the governnent has in its possession information which woul d
enable it to effect actual notice on an interested party, it is
unacceptable for DEA to ignore that information and rely on
notification by publication. Cf. Aero-Medical, Inc. v. United
States, 23 F.3d 328, 331 (10th Cr.1994) (notice was unreasonabl e
when DEA knew address to which notice sent was invalid, and made no
attenpt to notify plaintiff's registered agent, whose identity was
in its possession); United States v. Whodall, 12 F.3d 791, 794
(8th Gr.1993) (notice sent to incorrect address was unreasonabl e
when DEA had actual know edge of party's whereabouts); @ asgow, 12
F.3d at 798 (notice unreasonabl e when governnent failed to di sclose
when cl ai mant should file claim information critical to his right
of judicial forfeiture). The governnent does not dispute the | ack
of actual notice to either Barrera or Kuba, nor does it dispute the
fact that DEA was contacted on two occasi ons by Kuba regarding the
sei zure

If we are to accept the facts as recited by Barrera, then it
is clear that Barrera's retai ned counsel contacted DEA within two
weeks after the seizure, provided DEA with his and Barrera's
correct addresses, and nade DEA aware that Barrera was interested
inretrieving his noney and was willing to contest any forfeiture.
It is apparent that on August 24, 1992, when Kuba cont act ed DEA for
the second tinme, DEA agents knew or should have known that
forfeiture proceedi ngs had been commenced agai nst Barrera on August
10, 1992, the date the notice of seizure was mailed to the New York

address, only four days after the initial contact wth Kuba.



Barrera also had filed on Novenber 9, 1992, his petition for
rem ssion, which was received by DEA before it had issued its
decl aration of forfeiture on Decenber 4, 1992.

The critical fact, dispositive of the present case, is the
m si nformati on gi ven to Kuba on August 26, 1992 when he coul d have
contested the forfeiture on Barrera's behal f. DEA untruthfully
i nformed Kuba that no file had even been opened and then proceeded
to conplete the publication of the notice. Agency practices which
"reflect an "attitude of conceal nent rather than enlightennent' do
not neet the basic demands of due process.” dasgow, 12 F.3d at
799 (quoting Menkarell v. Bureau of Narcotics, 463 F.2d 88, 94 (3d
Gir.1972)).

During oral argunent counsel for the governnent stated he was
relying primarily on Madewel | v. Downs, 68 F.3d 1030 (8th G r. 1995)
and Sarit v. United States Drug Enforcenent Admn., 987 F.2d 10

(st Cr.), cert. denied, --- US. ----, 114 S.C. 241, 126 L. Ed. 2d
195 (1993). In Madewell there was no reason for DEA to have known
the address to which it had sent notice was ineffective. In Sarit,

counsel was on notice that forfeiture was inmmnent, yet did not
notify DEA his client's address had changed, or contact DEA to
determ ne when the notice would be published. The First Crcuit
hel d the ineffective notice was a result of counsel's conduct, and
not that of DEA.  Sarit, 987 F.2d at 16. Both Madewel| and Sarit
are thus factually distinguishable fromthe instant case because
here Kuba di d nothing to decei ve or mani pul ate DEA, but nade a good

faith effort to elicit information regarding the retrieval of his



client's noney. DEA knew Barrera had not received notice, and
t hough it knew how to give notice, failed to do so.°®
| V. Concl usi on

The facts of this case denobnstrate either bureaucratic
m sf easance or worse. Barrera's noney was seized and no charges
were filed against him Wen his duly retained attorney attenpted
to probe the inner workings of DEA to discover what it was doing
wth his client's noney, he was m si nfornmed and mani pul at ed by the
systemfor alnbst two years. Under all the circunstances, Barrera
did not receive proper notice of the governnent's intent to forfeit
his noney. W therefore hold the order of forfeiture void. The
case is remanded for renewed adm nistrative proceedi ngs unless a
judicial proceeding is comenced pursuant to 19 U S.C. § 1608.

REVERSED AND REMANDED

* * * * * *

5'n tax cases the Internal Revenue Service usually satisfies
the statutory requirenent by sending the notice via certified or
registered mail to the taxpayer's |ast known address. However, if
IRS fails to exercise reasonable diligence in ascertaining the
taxpayer's proper address, the notice is defective. See, e.g.
Ward v. Conm ssioner of Internal Revenue, 907 F.2d 517, 522 (5t
Cir.1990) (notice defective when IRS failed to process taxpayer's
new address furnished to it by him and sent notice to old
addr ess) ; Mul der v. Comm ssioner of Internal Revenue, 855 F.2d
208, 212 (5th Cir.1988) (where notice sent to taxpayer's |ast known
address was neither delivered nor clained, |RSwas required to take
further action, such as contacting tax-preparer whose identity and
address were in its possession); Johnson v. Conmm ssioner of
I nternal Revenue, 611 F.2d 1015, 1020-1021 (5th G r.1980) (notice
sent to taxpayer's |last known address defective where IRS had
m spl aced power of attorney filed with the conm ssi oner by taxpayer
directing that notice be sent to his attorneys at their address).
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