United States Court of Appeals,
Fifth Grcuit.
No. 95-50060.
TEXAS FOOD | NDUSTRY ASSCC., Nati onal - Anerican Wol esal e Grocers'’
Assoc. /I nternational Foodservice Distributors Assoc., National
Grocers Assoc., Plaintiffs-Appellees,
V.
UNI TED STATES DEPARTMENT OF AGRI CULTURE, Defendant- Appel |l ant.
April 30, 1996.

Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore REYNALDO G GARZA, JOLLY and DUHE, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

The Nati onal - Ameri can Whol esal e Grocers'
Associ ation/International Foodservice Distributors Association
("NAWZA") is a national trade association conprised of over 200
whol esal e grocery distribution conpanies, a nunber of which are
multi-billion dollar corporations. NAWAA prevailed in litigation
against the United States. It now seeks an award of attorneys'
fees under the Equal Access to Justice Act ("EAJA'), 28 U S.C 8
2412 et. seq. EAJAlimts eligibility for a fee award to entities
based on net worth and nunber of enployees. The sole question
presented by this appeal is whether eligibility of a trade
association for an EAJA award is determned by reference to the
assets and size of the association itself or whether the
association's eligibility additionally hinges on the assets and
size of its constituent nenbers. W conclude that, under the plain
| anguage of the statute, an association's eligibility for a fee
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award under EAJA § 2412(d)(2)(B) depends only on the association's

net worth and size, and we affirmthe district court's award of

attorneys' fees and expenses in the anount of $163, 083. 75 t 0 NAWGA.
I

NAWGA incurred the attorneys' fees at issue when it and two
other neat and poultry industry trade associations (together, the
"Trade Associations") brought this action on behalf of their
menbers to delay inplenentation of an interim final rule
promulgated by the United States Departnment of Agriculture
(" USDA") . The interimrule, which required packages of neat to
contain safe handling and preparation instructions, provided only
for a 30-day, post-rule coment period. USDA solicited no conments
prior to its pronulgation of the interimrule.

In the nerits phase of this action, the Trade Associ ations
chal l enged USDA's failure to conply with the notice and comment
requi renents of the Adm nistrative Procedure Act (the "APA"), 5
U S C 8553. In Cctober 1993, the district court entered judgnment
for the Trade Associ ations, finding that USDA viol ated the APA and
prelimnarily enjoining it fromenforcing the interimrule. USDA
then issued a proposed rule in conformty with the APA. Foll ow ng
a full coment period, USDA published a final rule on March 28,
1994, inposing essentially the sanme labelling requirenents. The
Trade Associ ations then noved to dism ss their action agai nst USDA
as noot. The district court granted dism ssal on May 31, 1994.

On June 30, 1994, NAWGA, which financed the APAlitigation for

itself and its co-plaintiffs out of its general operating budget,



al one applied for attorneys' fees under EAJA 28 U S. C. 8§ 2412(d).
It is this phase of the case that is at issue on this appeal. USDA
vigorously contested NAWGA's eligibility for an EAJA award,
cont endi ng, anong ot her things, that NAWGA, which enploys only 36
full-time enployees and has a net worth of approximtely $3.3
mllion, exceeded EAJA's eligibility limtations for net worth and
size. To be eligible for a fee award, an associ ati on nust enpl oy
no nore than 500 enpl oyees and have a net worth of not nore than $7
mllion. 28 U S.C 8§ 2412(d)(2)(B)(ii). NAWGA was ineligible for
an EAJA award, USDA argued, because 8§ 2412(d)(2)(B)(ii) requires
t he aggregation of the net worth and size of a trade associ ations
i ndi vi dual nenbers when the association is representing primrily
the nmenbers' interests inlitigation. USDA al so argued that NAWGA
is ineligible for a fee award because the individual ineligible
menbers of the Trade Associations would receive a "free ride" if
the costs of the APA litigation is paid for under EAJA
The district court rejected USDA s aggregation and "free
rider" argunents and awar ded NAWGA fees and expenses in the anount
of $163,083.75. USDAfiled a tinmely notice of appeal fromthe EAJA
award on the question of NAWGA's eligibility for fees.
I
W review the conclusions of law underlying a denial of
attorneys' fees de novo. Perales v. Casillas, 950 F.2d 1066, 1072
(5th Gr.1992). Because EAJA is a partial waiver of sovereign
immunity, it nmust be strictly construed in the governnent's favor.

Ardestani v. INS, 502 U S 129, 137, 112 S. C. 515, 520-21, 116



L. Ed. 2d 496 (1991); Perales, 950 F.2d at 1076.

Whet her the aggregation of the net worth and size of an
association's menber s IS required when determning the
association's eligibility for a fee award is a question of the
proper interpretation of 8§ 2412(d)(2)(B)(ii).* A prevailing party
is eligible for fees and expenses only if he neets the statutory
definition of a party:

(d)(2) For purposes of this subsection—

(B) "party" neans ... (ii) any owner of an uni ncorporated
busi ness, or any partnership, corporation, association,
unit of | ocal governnent, or organi zation, the net worth
of which did not exceed $7, 000,000 at the tine the civil
action was filed, and which had not nore than 500
enpl oyees at the tine the civil action was filed; except
that an organi zation described in section 501(c)(3) of
the Internal Revenue Code of 1986 (26 U. S.C. 501(c)(3))
exenpt fromtaxation under section 501(a) of such Code,
or a cooperative association as defined in section 15(a)
of Agricultural Marketing Act (12 U.S.C. 1141(j)(a)), may
be a party regardless of the net worth of such
organi zati on or cooperative association * * *,
28 U.S.C. 8 2412(d)(2) (enphasis added).

NAWGA urges us to accept the district court's construction of

§ 2412(d)(2) that a prevailing associationis a "party" if it neets

the provision's bright-linerule for eligibility, and nothing nore.

The circuit courts have divided on the issue of
aggregation. The United States Court of Appeals for the Sixth
Circuit, in National Truck Equi prment Association v. National
H ghway Traffic Safety Adm nistration, ruled that aggregation is
appropriate where an association's nenbers received significant
benefits fromaffiliating with the association in the l[itigation.
972 F.2d 669 (6th Cr.1992). 1In contrast, the United States
Court of Appeals for the Ninth Crcuit, in Love v. Reilly, held
that where an association is a legitimte party with standing in
litigation, the fact that an ineligible constituent nenber
benefitted fromthe litigation does not preclude an EAJA fee
award to the association. 924 F.2d 1492, 1494 (9th Cr.1991).
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Al t hough USDA concedes that "neither the |anguage of the statute
nor the legislative history explicitly directs aggregation of the
net worth and nunber of enpl oyees of an association's nenbers," it
neverthel ess contends that structure of 8§ 2412(d)(2)(B) betrays an
inplicit aggregation requirenent that is applicable here.

As support for its construction, USDA points out that §
2412(d)(2) explicitly exenpts agricultural cooperatives and
non-profit organizations from EAJA's net worth limt.2 Citing
Senat or DeConcini's post-enact nent explanation of the provision,?
USDA characterizes this treatnent of agricultural cooperatives and
non-profits as a waiver of the statute's "inplicit net worth
aggregation requirenent."” From these "exceptions"* and the

statutory canon expressio unius est exclusio, USDA concl udes that

2Because of this carve out, non-profits and agricultural
cooperatives qualify for an EAJA fee award even if their net
assets exceed $7 mllion.

3Senat or DeConci ni remarked that:

In the West, and | suspect in other parts of the
country, small farners often band together to form
agricultural cooperatives. They have often been
considered as a unit particularly in determning their
assets for insurance and borrow ng purposes. Such
aggregate treatnent woul d cause the whol e cooperative
to exceed the [then] $5 million limtation.

Reaut hori zati on of EAJA, Hearing Before the Subcomm on
Adm ni strative Practice and Procedure of the Senate Conm on
the Judiciary, 98th Cong., 1st Sess. 17 (April 14, 1983).

4USDA al so notes that Congress has clarified the definition
of "party" since enacting EAJA, to express its intent that a
| ocal labor union's "entitlenent to fees should be determ ned
W thout regard to the assets and/or enpl oyees of the
international union with which the local is affiliated."
H R Rep. No. 99-120, 99th Cong., 1st Sess. at 17., reprinted in
1985 U. S.S.C. A N 132, 146.



"8§ 2412(d)(2)(B)(ii) should be construed to exenpt from the
aggregation requirenent only the ... types of associations
specifically referred to by Congress, and no others.™

W examne first the |anguage and structure of EAJA to
determ ne the proper neaning of the term"party." Section 2412(d)
provides that attorneys' fees shall be awarded to prevailing
parties and explicitly includes in the definition of a party any
"association, ... the net worth of which did not exceed $7, 000, 000
at the tinme the civil action was filed, and which had not nore than
500 enployees at the tine the civil action was filed." 8§
2412(d)(2)(B). This language is clear and unanbi guous. Nowhere
does it limt EAJA s application only to associ ati ons whose nenbers
individually are eligible for EAJA fees. Instead, it inposes a
ceiling only on the net worth and size of the association itself.
It was open to Congress to include additional |imtations on
eligibility, such as the aggregation rule that USDA advocates, but
Congress did not do so.

We are unpersuaded, noreover, that EAJA' s special eligibility
rule for agricultural cooperatives and non-profit organizations is
evidence of an inplicit aggregation rule. Neither the statute nor
its legislative history suggest that the special eligibility rule
for agricultural cooperatives and non-profits was notivated by
concerns about ineligibility resulting from the aggregation of

enpl oyees and assets.® |Indeed, this rule does not even address the

SCongress may have been notivated by its desire to preserve
the assets of non-profits for charitable purposes and to maintain
the assets of cooperatives for use in farner cooperative
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subj ect of "aggregation"; instead, it allows a single agricultural
cooperative or a single nonprofit organization to qualify for an
EAJA fee award regardless of the singular net worth of that
entity.®

Nei t her are we persuaded, on the basis of Senator DeConcini's
statenent, that this special eligibility ruleis to be construed as
a wai ver of sone inplicit aggregation requirenent. As the Suprene
Court has nmade cl ear, post-enactnent |egislative history does not
control a statute's interpretation. Pierce v. Underwood, 487 U. S.
552, 566, 108 S.Ct. 2541, 2550-51, 101 L. Ed.2d 490 (1988). In sum
we are unable to discern in the unadorned words of 8§ 2142(d)(2)(B)
an unwitten aggregation requirenent. As we have stressed
repeatedly, we nmust "presune that a legislature says in a statute
what it nmeans and neans in a statute what it says.”" U S. v. Meeks,
69 F.3d 742, 744 (5th Cr.1995) (citing Connecticut Nat'l Bank v.
Germain, 503 U.S. 249, 112 S. Ct. 1146, 117 L.Ed.2d 391 (1992)).

Not wi t hst andi ng this car di nal canon of statutory

ventures, however the net worth of these entities m ght be
calculated. See G egory C. Sisk, The Essentials of the Equal
Access to Justice Act: Court Awards of Attorney's Fees for
Unr easonabl e Gover nnent Conduct, 55 La.L.Rev. 217, 360 (1995).

6Significantly, the proof of aggregation that USDA offers
does not support the particular aggregation rule it advances: to
determ ne an association's EAJA eligibility, the net worth and
nunmber of enpl oyees of an association's constituent nenbers are
aggregated; an association is ineligible for EAJA fees if either
aggregate figure exceeds the statutory limtations. Section
2412(d)(2), however, excepts agricultural cooperatives and
t ax- exenpt organi zations only fromthe net worth ceiling, not the
enpl oynent size l[imtation. Cearly, this [imted exception
cannot support an inplicit rule requiring the aggregation of
enpl oyees and assets.



constructi on—that the words of a statute will be given their plain
meani ng absent anbi gui t y—USDA contends that aninplicit aggregation
rule also is necessary in order to avoid a result "that is plainly
at variance with the policy of the legislation as a whole."
Congress intended in EAJA, USDA argues, to reduce the financia

deterrent only to snmall entities in litigating against the United
St at es; It did not intend fee awards to extend to associ ations
li ke NAWEA, whose nenbership includes nulti-billion dollar
corporations that have bountiful coffers from which to pay
attorneys' fees. Such an "absurd result"” is avoided, USDA
mai ntai ns, by recognizing an inplicit aggregation rule.

Because we think that judicial inquiry into the applicability
of § 2414(d)(2)(B) nust begin and nust end with 8§ 2414(d)(2)(B)'s
cl ear and unanbi guous words, we al so reject USDA's contention that
aggregation wll effect Congress' intent. The statute's purpose,
by its plain |language, is to nmake associations eligible for an
awar d on the basis of each association's i ndependent
qualifications—not the qualifications of its constituent nenbers.
Congress surely understood that "associations" are nade up of
constituent nenbers, sone nore wealthy and | arger than others, yet
who have joined together to further a comon busi ness purpose. It
is not inplausible that Congress would think it appropriate to
treat associ ations qua associ ations instead of atom zing the body
politic of each association, then inspecting and distinguishing
each conponent nenber to determ ne whether each is individually

eligible. Neither is it inconceivable that Congress envisioned an



associ ation as the only viabl e vehicle for certain small busi nesses
to prosecute their clains against the United States. |In order to
deny the benefits of an EAJA award to an association's wealthy,
i neligible nmenbers, USDA woul d have us unfairly exclude fromEAJA' s
cl ear reach an association's eligible nenbers.

USDA also fails to recognize that any inplicit aggregation
rule may wel |l have applicationto entities other than associ ati ons.
Section 2412(d)(2) lists as eligible parties the owners of
uni ncor por at ed busi nesses, as well as partnershi ps, corporations,
and units of |ocal governnent. Although we expressly do not pass
on the question, we find it unlikely that Congress intended an
inplicit aggregation rule to apply to these entities. Congress,
for exanple, presumably did not intend that the courts determ ne a
corporation's eligibility for a fee award by reference to the
assets and enpl oyees of the corporation's individual sharehol ders.

In sum we believe that the statute's plain |anguage provi des
no basis for the aggregati on requirenent that the governnent woul d

have us engraft.’” Accordingly, we AFFIRM the district court's

"W also reject USDA's related argunent that NAWGA is
ineligible for a fee award because NAWGA' s nenbers received a
"free ride" in the APAlitigation. |In State of Louisiana, EXx.
Rel. CGuste v. Lee, we held that in special circunstances,
participation in litigation by an eligible party may nmake an EAJA
award for other eligible parties unjust. 853 F.2d 1219, 1225
(5th Gr.1988). This is so where the claimant for attorneys
fees is an eligible party who takes a "free ride" through
litigation by joining an ineligible party who is "fully willing
and able to prosecute the action against the United States." [d.
In contrast, we concluded that "if the ineligible party's
participation is nomnal or narrow, then the eligible parties
shoul d not be denied the access that Congress sought to ensure by
enacting the EAJA " 1d.



award of EAJA fees to NAWGA in the amobunt of $163, 083. 75.

AFFI RVED.

REYNALDO G GARZA, Circuit Judge, dissenting:

The mpjority would allow a trade association representing
billion dollar corporations to receive an award of attorneys' fees
under the Equal Access to Justice Act ("EAJA"). Because such a
ruling ignores the intent of Congress to |essen the burden for
small economc entities to seek review of or defend against
unr easonabl e governnental actions, | respectfully dissent.

The majority relies on a plain-neani ng approach to concl ude
t hat the Nat i onal - Ameri can Whol esal e Grocers'
Associ ation/International Foodservice Distributors Association
("NAWGA") has net the eligibility requirenents for attorneys' fees
under EAJA, 28 U.S.C. 8§ 2412(d)(2)(B)(ii). NAWRA was a prevailing
party agai nst the governnment, had a net worth less than $7 mllion
and fewer than 500 enpl oyees, and funded the litigation. At first
gl i npse, NAWGA apparently qualifies for an award. | agree with the
majority that the text is paranount but | al so agree with themt hat
when strict adherence to the words of a statute "[l|eads] to absurd
or futile results,” the Court should "look[ ] beyond the words to
the purpose of the act." United States v. Anerican Trucking
Associ ations, 310 U. S. 534, 543, 60 S.Ct. 1059, 1064, 84 L. Ed. 1345

(1940) (footnote omtted). Even "when the plain neani ng [ does] not

As USDA concedes, the "free-rider" analysis in Quste is
limted to suits prosecuted against the United States by
co-plaintiffs who both are eligible and ineligible,
respectively, for EAJA fees, a situation not present here.
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produce absurd results but nerely an unreasonable one "plainly at
variance with the policy of the legislation as a whole,' " the

Court should "follow ] the purpose rather than the literal words."

| d.

This Court should construe the |anguage of EAJA to "give
effect to the intent of Congress.” 1d. at 542, 60 S.Ct. at 1063
(footnote omtted). W should avoid an interpretation that

violates the intent of Congress to open the court to small econom c
entities inlitigation with the governnent.! Considering the text
and purpose, | believe that an award to NAWGA, which is clearly
acting on behalf of its negalithic nenbers, is an unreasonable
and/ or absurd result. In support of my assertion, | would adopt
the reasoning and result of a Sixth Crcuit decision, National
Truck Equip. v. National Hw. Safety Admn., 972 F. 2d 669, 673-674
(6th Cr.1992), which considered the problemcurrently before this
panel .

In National Truck Equip., an association of truck part
manuf act urers had successfully overturned an agency safety rule on
procedural grounds and requested fees under EAJA. 1d. at 670. The
Sixth Grcuit concluded that aggregation of the net worth and

nunber of enpl oyees of trade association nmenbers is required when

INAWGA has admitted on appeal that its nenbers include
Supervalu Inc. ($12.57 billion in revenues and 42, 000 enpl oyees),
FIl emi ng Conpanies, Inc. (sales of $12.93 billion and 22, 900
enpl oyees), SYSCO Corp. ($8.9 billion and 23,000 enpl oyees), and
Kraft Foodservice, Inc. (sales of $120 mllion and 300
enpl oyees). See Standard and Poor's Register of Corporations,
Directors, and Executives 1994 (covering 1993, the pertinent
year).

11



those associations are primarily representing the interests of
their nmenbers. |1d. at 673. The truck parts associati on was not
entitled to fees because the aggregate net worth and nunber of
enpl oyees of its nenbers exceeded the eligibility standards. |d.

Exam ning the text of EAJA, the Sixth Crcuit noted that
Congress specifically exenpted three types of associations fromthe
net worth requirenent (agricultural cooperatives, non-profit
organi zations and certain |ocal unions). ld. at 673-674. The
exenpti ons chosen suggest that Congress was aware that aggregation
could render these types of organizations ineligible.? Congress
made a policy choice to exenpt themfromthe net worth requirenent.
Wiile these exenptions do not wuse the word "aggregation,"”

| egislative history is informative.

2l n 1985, Congress clarified the definition of "party" as it
applies to "associations" in 8 2412(d)(2)(B)(ii) to exenpt
certain local unions fromthe net worth requirenent if they are
separate fromtheir international union affiliates by |aw
H R Rep. No. 99-120, 99th Cong., 1st Sess. at 17, reprinted in
1985 U.S.C.C A N 132, 146. The House Comm ttee's statenent on
this provision supports an aggregation requirenent:

It is the Commttee's intent that if the |ocal union is
to be considered to be a separate | abor organi zation
for purposes of the Labor Managenent Reporting and

Di sclosure Act of 1959, it should be considered to be a
separate organi zation for purposes of EAJA as well, and
the local's entitlenent of fees should be determ ned

W thout regard to the assets and/or enpl oyees of the
international union with which the local is affiliated.

ld. Wiy create an exenption here if the district court is
to look nerely at a discrete association w thout considering
that association's affiliation. NAWAA is in a simlar
position to the local union with regard to NAWGA nenbers.
NAWGA is its nmenbers when it acts solely in their interest.
Those nenbers' net worth and nunber of enpl oyees shoul d be
considered in that situation when determning eligibility.
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Senat or DeConci ni explained the exenption for agricultura

cooperatives in the follow ng way:

In the West, and | suspect in other parts of the country,
small farnmers often band together to form agricultural
cooperati ves. They have often been considered as a unit

particularly in determning their assets for insurance and

borrow ng purposes. Such aggregate treatnent woul d cause the

whol e cooperative to exceed the [then] $5 million limtation.
Reaut hori zation of EAJA Hearing Before the Subcomm on
Adm ni strative Practice and Procedure of the Senate Comm on the
Judiciary, 98th Cong., 1st Sess. 17 (April 14, 1983) (enphasis
added) . Wiile the majority dismsses this piece of legislative
hi story, the Senator's conmment seens to i ndicate that the net worth
of association nenbers should be aggregated unless that type of
organi zation is exenpted.?

An associ ation such as NAWGA functions |ike an agricultural
cooperative whose nenbers join in comobn economc efforts.
However, Congress provi ded these cooperatives with exenption from
net worth limts to avoid aggregation. Because Congress created
wai vers expressly for certain groups, we can properly presune that
Congress did not intend to exenpt all associations from the net
worth aggregation requirenent; expressio unius est exclusio
alterius. Leatherman v. Tarrant County Narcotics Intelligence &

Coordi nation Unit, 507 U. S. 163, 167-68, 113 S.C. 1160, 1163, 122
L. Ed. 2d 517 (1993). Congress nust thus have intended aggregation

3The analysis in this dissent is [imted to aggregation as
it would apply to associations. Wether other entities would be
af fected by an aggregation rule is not before us, as noted by the
maj ority.
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of net worth for other associations.* National Truck Equip., 972
F.2d at 674. Presumabl y, aggregation would still apply to the
enpl oyee nunber |limt since none of the entities listed in EAJA
were granted exenption fromthat limt.

Supporting the above conclusions are the Mdel Rul es adopted
by the Adm nistrative Conference of the United States, applicable
in agency adjudications, which interpret virtually identical
| anguage to that in 28 U S.C 8§ 2412(d)(2)(B). See 5 US.C 8§
504(b) (1) (B) (costs and f ees awar ds in adm ni strative
adj udi cati ons). Model Rule 0.104(f) states in part: "The net
worth and nunber of enployees of the applicant and all of its
affiliates shall be aggregated to determne eligibility."
(enphasi s added). The commentary to the rule explains that "[t]he
intent of Congress in passing the EAJA was to aid truly snal
entities rather than those that are part of a larger group of
affiliated firnms." Adm nistrative Conference of the United Stat es,
Equal Access to Justice Act: Agency |nplenentation, 46 Fed. Reg.
32900, 32903 (1981).

Model Rule 0.104(g) states: "An applicant that participates
in a proceeding primarily on behalf of one or nobre persons or
entities that would be ineligible is not itself eligible for an
award." 46 Fed. Reg. 32900, 32912 (enphasi s added). The comrentary

to this rule addresses the i ssue of trade associ ations as foll ows:

“Even if the agricultural exenption were insufficient to
establish by inplication a statutory aggregation rule, at the
very least it creates an anbiguity, allowng this Court to
consider the policy and purpose of EAJA. The purpose of EAJA is
served by an aggregation rule.
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Trade associ ati ons may soneti nes becone involvedinlitigation
on their own account (e.g., as enployers) as well as in the
interests of their own nenbership. On reflection, we believe
the best way of handling this situation is through the

provision on participation on behalf of others. When a

proceedi ng i nvol ves a trade associ ati on i ndependent of its own

menbership, the association's eligibility should be neasured

individually |ike any other applicant's; when an associ ation

is representing primarily the interests of its nenbers, the

agency can examne the facts of the particular situation."”
46 Fed. Reg. at 32903.

The Mddel Rules and commentary discussed above reflect the
policy of the statute. One can hardly dispute that the purpose of
t he Equal Access to Justice Act was "to ease the burden upon snal
busi nesses of engaging in litigation with the federal governnent."
Unification Church v. INS, 762 F.2d 1077, 1082 (D.C G r.1985). As
the Eighth Grcuit noted, "EAJA awards should be avail abl e where
the burden of attorneys' fees would have deterred the litigation
chal l enging the governnent's actions, but not where no such
deterrence exists." SECv. Conserv, 908 F.2d 1407, 1415-1416 (8th
Cr.1990). See also Pub.L. No. 96-481, § 202, 94 Stat. 2325 (1980)
("It is the purpose of this title—+o dimnish the deterrent effect
of seeking review of, or defending agai nst, governnental action by
providing in specified situations an award of attorney fees
against the United States.").

Congress was not |ikely concerned that a trade association
whol Iy financed by its |large corporate nenbers would be deterred
fromlitigation. EAJA reveals Congress's "desire not to subsidize

t he purchase of | egal services by large entities easily able to
afford legal services." Unification Church, 762 F.2d at 1083.

Under the logic of the mjority, any large industrial group
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(petrol eum autonobile manufacturing, etc ...) could set up and
fund an association separate fromitself that would readily neet
EAJA' s limts on net worth and enpl oyees even t hough its individual
menbers or nenbers in the aggregate would not. EAJA was not
intended to fund the litigation of corporate Goliaths in the
costune of David.

We thus are not conpelled to reach the result advocated by the
majority. Based on statutory analysis, reference to |egislative
policy, and commentary in an identical provision in the
Adm ni strative Conference Mddel Rules, | would hold that awarding
EAJA fees to NAWGA was i nproper w thout consideration of NAWAA' s
menbers' net worth and nunber of enployees. As the Sixth Crcuit
stated in Nat'l Truck Equip.

When busi nesses have the economi c power to pursue litigation

agai nst the governnent w thout being deterred by the costs,

t he congressi onal purposes of the EAJA are underm ned by an

award to those businesses. The sane result occurs when a

trade association's nenbership also contains a nunber of

conpani es who can readily afford the costs to protect their
own interests.
972 F.2d at 674.

| would reverse and remand for the district court to determ ne
whet her NAWGA primarily represents its own interests or those of
its menbers. |If NAWGA is primarily representing the interests of
its menbers, the district court should then aggregate the net worth
and enpl oyees of those nenbers to determne the association's

eligibility. Gven that NAWSA has conceded that it has at | east

one ineligible nenber, | suspect that NAWGA woul d be ineligible for
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fees.?®

5| disagree with the majority that aggregati on woul d be
unfair to eligible nenbers of an association. Wat financial
deterrent exists for a trade group when the nenbers' conbi ned net
worth exceeds $7 million or when that group has menbers with
billions in assets? Such a group is likely both willing and abl e
to defend itself agai nst governnent actions absent EAJA fee
awar ds.
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