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DAVIS, G rcuit Judge:
In this consolidated appeal, we consider a nunber of
chal l enges to the district court’s approval of a class settlenent

of future asbestos victins with Fibreboard along wth several



rel ated settl enents. For the reasons that follow we affirmthe

district court’s judgnent.

| . BACKGROUND

A. Procedural and Factual History

Fi breboard, primarily engaged in the tinber business, also
manuf act ur ed asbest os-contai ni ng products from1920 until 1971. By
the late 1980's, asbestos-rel ated personal injury and death clains
agai nst Fi breboard nunbered in the tens of thousands. At that tine
Fi br eboard had approxi mately $100 mllion in hard i nsurance assets
available to pay these clains. It also had disputed coverage
clains against two of its insurers, Continental Casualty Conpany
and Pacific Indemmity. These coverage clains ultimately played a
key role in the class settlenent.

Continental issued a general liability policy to Fibreboard in
1957 which remained in force for two years. Although the policy
had no aggregate limt, it had a per-occurrence limt of $1 mllion
and a per-person limt of $500, 000. Fi breboard contended t hat
Continental’s policy replaced a simlar Pacific policy with a per-
claimlimt of $500,000 but no aggregate limt.

Fi br eboard contended that these two policies provided coverage
to Fi breboard for thousands of claimnts. This argunent rested on
Fi breboard' s "continuous trigger" theory which maintained that the
policies covered Fibreboard if the claimant had been exposed to
asbestos at any tine before or during the tine the policies were in

force, provided the claimant at sonme tinme was exposed to
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Fi breboard’ s asbest os product.

In 1979, Fi breboard and other insureds filed a massive multi-
party insurance coverage case in California state court against a
nunmber of insurers, including Pacific and Continental. Follow ng
years of litigation, including a trial extending over four years,
Fi breboard prevailed in the trial court. Inits 1990 opinion, the
trial court accepted Fi breboard’s continuous trigger theory as well
as Fibreboard’'s argunent that the insurer was required to pay the
full cost of defense for each claimcovered.

The insurers appealed to a California internedi ate appell ate
court. Argunent was held in August 1993 while the settling parties
inthis case were attenpting to reach a final agreenent.

By 1988, Fibreboard had | argely exhausted its coverage from
insurers other than Pacific and Continental. It was unable to pay
asbestos judgnents and settlenents as they occurred and al so pay
the continuing nounting defense costs. After the trial court in
the coverage case issued several rulings in favor of Fibreboard,
Fi breboard was able to develop a "structured settlenent” program
where paynents to settle clains were deferred until resolution of
the coverage case. Under this plan, nost plaintiffs agreed to
accept 40% cash up front with the bal ance due upon resol ution of
the coverage dispute. Addi tionally, Fibreboard agreed not to
dissipate its assets and, in effect, to give the conpany to the
plaintiffs if it lost its coverage case.

By md-1990, Fibreboard s defense costs and settlenent

paynment s had nount ed and Fi breboard | ooked for additional insurance
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resources. It proposed to both Continental and Pacific that they
negotiate a conplete settlenent of its coverage clains.
Continental declined to negotiate. Paci fic, however, negotiated
with Fi breboard and ultimately agreed to a settlenent, "the Pacific
Agreenent." By this settlenent, which was subject to a nunber of
contingencies, Pacific's coverage was nade avail able for claimants
exposed to Fi breboard' s asbestos products after 1959. The Pacific
Agreenent al so purported to extinguish Continental’s right to seek
contribution fromPacific. Continental challenged this agreenent
in the District Court for the Eastern District of Texas in Apri
1993.

Even with the Pacific Agreenent, Fibreboard faced acute
problenms with increased | arge-scal e asbestos litigation. In early
1991 it proposed an "assignnent settlenent" plan to plaintiffs
counsel. Unlike the earlier program this plan allowed asbestos
claimants to settle their clains against Fibreboard for an agreed
sum receive no cash up front but rather receive an assi gnnent of
Fi breboard’s rights (to the extent of the settlenent) against
Continental. Fibreboard agreed to pay the settlenment sumif the
court ultimately exonerated Continental. Under this plan, the
settlenent was also contingent upon Fibreboard obtaining court
orders validating its right to make an assignnent in the face of an
i nsurance policy provision barring Fibreboard fromsettling clains
w t hout Continental’s consent. Plaintiffs' counsel recogni zed t he
risk that their clients would never receive the agreed-upon

settlenments under the assignnment plan and pressed for higher
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settlenent anounts for accepting this risk. Fi br eboard, using
Continental dollars, was willing to pay nore. As a result, the
aver age per-case settlenent anount under the assignnent plan nore
than doubled the average anmount of the wearlier structured
settlenments. Continental strongly disputed Fibreboard s right to
make these assignnents. This dispute led to further costly
litigation.

In June 1992, a California trial court in Andrus .

Fi br eboard! ruled in favor of Fibreboard and upheld Fibreboard’s
right to make the assignnent settlenents. The California
internmedi ate appellate court denied wits, relegating Continental
to review under the ordinary appell ate process.?

In 1990 and 1991 Fi breboard broached the subject of a gl obal
settlenment with Ron Mdtley, Joe Rice, Steven Kazan and Harry
Wartnick, all of whom were leading plaintiffs' asbestos counsel.
Fi breboard proposed to use an assignnment plan to acconplish the
gl obal settlenent. Fibreboard sought to structure the settlenent
so that claimants would | ook only to its insurance assets if it won
t he coverage case and Fibreboard would give the conpany to
claimants if it lost the coverage case. As Fibreboard s counse

|ater admtted at the fairness hearing, this approach was desi gned

1 No. 614747-3 (Alaneda Cty. Sup. C. June 1, 1992) reversed
by Fi breboard Corp. v. Continental Casualty Co., No. A059716 (Cal.
App., Cctober 19, 1994).

2 The trial court’s decision in Andrus was reversed by the
California appellate court in October 1994 after the d obal
Settl ement Agreenent was reached but before the fairness hearing
was hel d.

5



inpart to “bring the [asbestos] litigation closer to Continental;
it was inmportant that Continental feel as threatened as Fi breboard
did."

Fi breboard was not successful in negotiating a gl obal
settlenment with plaintiffs’ counsel. Fi breboard and the Ness
Mtley firmdid, however, agree to settle at |east 20,000 present
asbestos clains with the possibility of expanding that nunber to a
hi gher figure. Fibreboard again agreed to assign rights under the
Continental policy instead of paying cash to fund this settlenent.
The higher settlenent anpbunts necessary to acconplish these
assi gnnent settlenments caused a further inflation of settlenent
val ues. Wth the conclusion of this Ness Mitley settlenent
agreement, Fibreboard had entered into $943 nmillion in assignment
settlenments during 1992 and had deferred settl enent obligations at
the end of that year aggregating over $1.2 billion, a sum that
greatly exceeded its net worth.

As called for under this | atest settlenent, Fibreboard brought
suit in the Eastern District of Texas seeking a determ nation that
t he assi gnnent did not violate the Continental policy. Plaintiffs
counsel advised Continental that they had bound thenselves
contractually with Fibreboard to refrain fromnegotiating directly
with Continental w thout Fibreboard s consent. Continental knew
that Fi breboard and plaintiffs' counsel were actively engaged in
negotiating a global settlenent to be funded with Continental’s
noney.

Thus, at the beginning of 1993, Continental was under intense
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pressure to join the settlenent talks:

* Continental had been unable to obtain i nediate revi ew
of the California trial court judgnent in Andrus approving the
uni |l ateral assignnent settlenents.

* Fibreboard continued to close nore and nore assignnent
settlenents at anpunts Continental considered grossly excessive.

*  Fibreboard and plaintiffs’ counsel were seriously
negotiating a nmulti-billion dollar settlenent which Continenta
woul d be called upon to fund. And Continental was barred fromthe
tabl e.

* A new proceeding, inaforumContinental probably considered
unfriendly, had been filed seeking validation of Fibreboard s
assi gnnent settlenents.

In February 1993, Continental announced that it would seek a
gl obal resolution of its asbestos exposure under its Fibreboard
poli ci es. Wth the approval of the parties, Judge Parker naned
Judge Patrick E. Hi gginbothamof this court to serve as settl enent
facilitator.

In the settlenent discussions wth Judge Hi gginbotham
Continental made it clear from the beginning that it would only
entertain a global settlenent if the settlenent brought “tota
peace.” Continental was unwilling to pay billions in settlenent
and forego its substantial argunents agai nst coverage w thout the
assurance that it did not face unknown liabilities in the future.
Thus, Continental was only interested in exploring a nmandatory,

non-opt-out settlenent. Continental considered that an opt-out
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class presented it with a nunber of insurnountable problens:

* Because the deadline for opting out would likely cone after
a decision in the coverage appeal, plaintiffs would enjoy a one-way
option: they could opt out if Continental |ost the appeal but
remain in if Fibreboard | ost.

* Claimants with the nost serious injuries were likely to opt
out in disproportionate nunbers.

* Accurate predictions of Continental's exposure to opt outs
were extrenely difficult, if not inpossible, to nake.

Skirm shes between Continental and Fibreboard initially
prevented fruitful discussion. Fibreboard argued that Conti nental
was barred contractually fromdirect discussions with plaintiffs'
counsel . Fi breboard also threatened to continue its assignnment
settlenents.

Wth Judge Hi gginbothamis help, the parties agreed to put
t hese i npedinents behind themin an agreenent signed on April 9,
1993. Fibreboard agreed to allow Continental a place at the
negotiating table and to stop the assignnent settlenents.
Continental agreed to fund 100% of any global settlenent
(Continental reserved the right to get whatever contribution it
could from Pacific) and to use its best efforts to work with
Fi breboard to reach a gl obal settlenent.

From April until July the parties attenpted to negotiate a
gl obal settlenent but these efforts nmet with little success. For
a nunber of reasons Judge Hi ggi nbot ham recommended and the parties

agreed that they should first attenpt to settle the Ness Mdtley
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i nventory of sone 45,000 present clains. On August 5, the parties
reached the “Substitute Ness Mdtley Agreenent” which was approved
by the court on August 9.3

Wth the Ness Mtley settlenent behind them the parties
intensified their efforts to reach a global settlenent. The August
27 date for oral argunent in the California Court of Appeal in the
coverage case injected a sense of urgency into these discussions.
Plaintiffs’ counsel realized that if Fibreboard | ost the coverage
case, Continental’s funds, essential to any settlenent, would be
| ost. Fi breboard faced inmmediate bankruptcy if it lost the
coverage case. Continental and Pacific faced staggering liability
in an unquantifiable amunt if they |lost the coverage case. The
parties had reason to believe that the California appellate court
woul d render a decision pronptly after argunent and perhaps give
signals at argunment on how it would rule. For these reasons al
parties were driven to reach a settlenent before the California
court reached a decision in the coverage case.

At Judge Higginbothanmis request, Judge Parker designated
Messrs. Rice, Cox, Kazan, and Wartnick to "negotiate . . . the
prospect of a Rule 23(b)(1)(B) settlenent class conposed of future
plaintiffs with clainms agai nst Fi breboard.”

A series of intense negotiating sessions followed. The

absence of Pacific at the table renmai ned a serious inpedi nent and

3 1In the Substitute Ness Mtley Agreenent, Continental agreed
to pay a higher-than-average value per claimw th one-half due at
cl osi ng and t he renai nder conti ngent on the outcone of the coverage
case or on the existence of a settlenent. This agreenent was used
as a nodel to settle inventory clains of other |aw firnms.
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little progress was made. Over the weekend of August 21-22, faced
with an inpending trial on Continental’s clains to invalidate the
Pacific Agreenent, Pacific agreed to share responsibility with
Continental on a 35.29%to 64. 71%ratio. This was the sane ratio
established by the trial court in the coverage case.

This proved to be the last inpedinent to an agreenent.
Continental and Pacific were now negotiating jointly. By August
23, Continental and Pacific (the Insurers) had offered $1.5 billion
and plaintiffs’ counsel demanded $1.7 billion. The parties asked
Judge Parker to assist in a last-ditch effort to reach agreenent
bef ore August 27.

Judge Parker and counsel spent the afternoon of August 26 in
i ntensive negotiating sessions in an attenpt to resolve the
remai ning di fferences between the parties. Late in the afternoon
when settl enment had not been reached, Judge Parker invited a core
group of attorneys to his honme outside of Tyler to continue the
di scussi on. After several hours of negotiations in this nore
informal setting, Continental agreed to contribute an additional
$25, 000,000 and Fibreboard agreed to contribute $10, 000, 000.
Plaintiffs' counsel refused at this point to accept the $1.535
billion pot. But later, the key parties, by coincidence, net
around mdnight at a Tyler coffee shop. Plaintiffs' counsel, at
that time, agreed to accept the tendered $1.535 billion gl oba
settlenment offer.

On the norning of August 27, plaintiffs' counsel renewed a

demand that there be a separate, back-up settlenent between

10



Fi breboard and the I nsurers for the settlenent of the coverage case
if, for any reason, a court declined to approve the gl obal
settlenent. The parties negotiated the entire day on August 27

Near the end of the day a settlenent (terned the "Trilateral
Settlenent") anong Conti nental, Pacific and Fi breboard was reached.
These negoti ati ons were undoubt edl y shortened because t he coverage
case appeal was argued on the norning of August 27. The
negotiating representatives received word after the argunent that
the court had announced that it intended to decide the case
expedi tiously.

Upon announcenent of the settlenent agreenent in open court in
Tyl er on August 27, the parties directed comunication to the
California Court of Appeal advising the court of the agreenent in
principle. The parties asked the California court to defer a
ruling on the issues relating to Fibreboard' s dispute wth
Continental and Pacific pending conpletion of the necessary
settl enment docunentation. The California Court of Appeal has
continued to withhold a ruling pending final approval of the
Trilateral Settlenent.*

The parties then set out to convert the dobal and Tril ateral
Settlenments into formal witten agreenents. They first addressed

the Trilateral Settlenent. D sputes arose over critical features

4 After oral argunent, the court granted a notion to sever
i ssues unique to Fibreboard, Pacific and Continental in order to
facilitate the Trilateral Settlenent. |Its decision regarding the
clains of other participants in the case is Arnstrong Wrld
| ndustries, Inc. v. Aetna Casualty & Surety Co. et al., 1996 W
209536 (Cal . App. April 30, 1996).
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of this agreenent and it was not until OCctober that Continental,
Paci fic and Fi breboard were able to reduce it to witing.

On Septenber 9th, the Ahearn class action was comenced by t he
d obal Health d ai mant Cl ass agai nst Fi breboard. The d obal Health
Cl ai mant C ass consists of all persons with personal injury clains
agai nst Fi breboard for asbestos exposure whose cl ai n8 had not been
brought in alawsuit, settled or included in a settl enent agreenent
before August 27, 1993. Shortly after Ahearn was filed, Judge
Parker entered a nunber of orders: Continental and Pacific were
granted |l eave to intervene as party defendants; provisional class
certification was granted; a TRO agai nst comencenent of further
separate litigation against Fibreboard by putative class nenbers
was entered; and the court appointed as counsel to the plaintiff
class, Rice, Cox, Kazan and Wartnick, and appointed Caplin &
Drysdal e as counsel to plaintiffs' counsel

I n Cct ober, Judge Par ker appoi nted Professor Eric Green of the
Boston Uni versity School of Law to serve as guardian ad litemfor
the class. Judge Parker noted

that it would be desirable that there be the appoint nent

of [a guardian] ad litemwho is fully know edgeable in

asbestos nmmss tort nmatters but does not actively

represent asbestos clainmants. The function of the

[guardian] ad litemis to reviewthe settlenent fromthe

point of view of nmenbers of the class and thereby to

afford the cl ass addi ti onal assurance that their interest

w || be adequately protected.
Prof essor Green was directed to render a report to the court
analyzing the fairness, reasonableness and adequacy of the
settlenment from the point of view of the nenbers of the

provisionally certified G obal Health C ai mant C ass.
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Plaintiffs’ counsel then turned to docunenting the dd obal
Settlenment Agreenent. The parties did not resolve the hundreds of
details necessary to conplete this docunent until Decenber 23. As
Judge Parker noted, it was not until that date when the d oba
Settl enment Agreenent was signed that it becane "clear that a final

agreenent woul d actually be reached.”

B. Terns of the Settlenents

1. The d obal Settlenent Agreenent

The A obal Settl enent Agreenent provides for the establishnent
of a trust, funded with $1.535 billion -- the proceeds of the
settlenment. The trust is charged with adm ni stering and payi ng all
of the Gdobal Health Cdaimnt C ass nenbers' asbestos-related
personal injury and death clains against Fibreboard and the
I nsurers. Once the global settlenent receives judicial approval,
and the trust is fully funded, the O ass nenbers' clains against
Fi breboard and the Insurers will be directed to the trust for
processi ng and paynent according to the procedures provided in the
trust distribution process. The trust is to be managed by three
trustees and subject to the general supervision of the court.

The d obal Settl enent Agreenent seeks to provide, through the
trust, a sinple process for injured persons to quickly obtain a
fair resolution of their clains and at the sane tine safeguard
their ultimate right to resort to the tort system The settl enent
further seeks, through spendthrift provisions, tolimt the anmount

of the trust assets that can be paid out in any given year. This
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W ll protect assets so that they wll be available to conpensate
injured class nmenbers whose clains develop far in the future. |If
a shortfall occurs in any year, paynents during that year are
prioritized so that the sickest claimants are paid first.

Under the d obal Settlenent Agreenent, a clainmant nust first
seek to settlewith the trust after providing requisite information
to allowfor evaluation of his claim |If no settlenent is reached,
the claimant will next proceed to nediation to attenpt to resol ve
his differences with the trust. |If the nediation fails, the claim
W ll be submtted to arbitration, either binding or non-binding at
the claimant's choice. |f non-binding arbitrati on does not result
in aresolution of the claim a judge or judge's designee fromthe
Eastern District of Texas will hold a settlenent conference. |If
this does not produce a settlenent, the claimnt my proceed
against the trust inthe tort system conplete with ajury trial if
request ed. The recovery of the claimant in the tort system
however, is subject to a cap of $500, 000 per claimand recovery of
punitive danmages is precluded. Attorneys’ fees for claimant's
counsel are limted to 25% of the conpensation paid to the
claimant. Any resulting judgnment will be paid out over a period of
years dependi ng upon the financial condition of the trust at the
tine.

As consideration for their $1.535 billion paynment, Fibreboard
and the Insurers receive full releases from the dobal Health
Claimant Class for their asbestos-related clains. Fibreboard and

the I nsurers also rel ease each other fromall clains.
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2. The dobal Third-Party Caimant C ass Settl enent

This settlenment is between representatives of Fibreboard's
maj or co-defendants on the one hand and Fi breboard and its I nsurers
on the other. The settlenent preserves credit rights for co-
defendant third parties under the |law of the forum Where the
claimant liquidates his claimagainst the trust before proceeding
to judgnent against the co-defendant third party, the third party
recei ves whatever credit local |law allows against the judgnent.
Any third-party co-defendant who suffers a judgnent before the
trust settles with the plaintiff and pays a Fibreboard share,
succeeds to the plaintiff’s rights against the trust, except for
exit to the tort system The d obal Third-Party Caimant d ass
rel eases Fi breboard and the Insurers as to all third-party clains
for contribution and indemity arising fromthe clains of d obal
Health daimant O ass nenbers and agrees that approval of the
d obal Settlenment Agreenent will bar and enjoin dobal Third-Party
Cl aimant C ass nenbers from prosecuting any such clai ns agai nst
Fi breboard or the Insurers. Fibreboard and the Insurers in turn,
release the dobal Third-Party Caimant Cass from any and all
contribution and indemity cl ai ns.

3. The Trilateral Settlenent Agreenent

The Trilateral Settl enent Agr eenent conprom ses the
| ongst andi ng cover age di sput es bet ween Fi breboard and t he | nsurers,
Continental and Pacific. This settlenent is to remain effective
even if the A obal Settlenent Agreenent ultimately fails to obtain

judicial approval. Wth limted exceptions, the Trilateral
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Settlenment fully discharges the Insurers from all of their
Fi breboard policy obligations--both personal injury and non-
personal injury clains. The Trilateral Settlenent is not designed
to settle any asbestos clains against Fibreboard. |If the gl obal
settlenment for sone reason fails, the asbestos clai mants may pursue
Fi breboard in the tort system |If the dobal Settlenment Agreenent
is not finally approved but the Trilateral Settlenent Agreenent is,
the Insurers will nake available to Fibreboard a total of $2
billion to enable Fi breboard to defend and resol ve asbest os-rel at ed

clains filed against it.

C. Notice and Hearing

After a conprehensi ve canpai gn designed to give notice of the
proposed settlenents, the district court allowed w de-ranging
di scovery. The court allowed the Otiz and Fl anagan appellants to
intervene to assist in nmaking the record "relating to the fairness,
reasonabl eness and adequacy of the proposed settlenent--to assi st
the court inits ultimate decision in this case."

Thereafter the court held a conprehensive eight-day fairness
hearing. |In addition to issues relating directly to the adequacy
of the settlenent fund, the court heard expert testinony on the
potential outcone of the coverage case appeal. Two experts,
retired California Suprene Court Justice Marcus Coffnman and Yal e
Law Prof essor, CGeorge Priest, gave opinions that Fibreboard s trial
court victory on coverage would be reversed by the California

appel l ate courts. These witnesses testified that Fibreboard faced
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a substantial risk that its extensive assignnent settl enent program
constituted a nmassive breach of the policy.?®

Foll ow ng the hearing, the court nade detailed findings and
concluded that the 3 obal Settlenent Agreenent was fair, adequate
and reasonabl e to the class and that the requi renents for nmandatory
class certification wunder Federal Rules of Cvil Procedure

23(b) (1) (A), (b)(1)(B) and (b)2 were met.

D. Rudd

After the Trilateral Settlenent between Fibreboard and the
Insurers was reached, the Insurers insisted upon a judicial
determ nation that the settlenent was fair, reasonable and non-
collusive and operated to termnate any rights claimnts m ght
ot herwi se have against the Insurers arising out of the policies.
The Rudd action was filed to acconplish this purpose. The Insurers
t hus brought a declaratory and injunctive action in the Eastern
District of Texas against two nandatory (non-opt-out) defendant
classes: (I) the Trilateral Health C aimant C ass--substantially
the sanme as the Ahearn futures class, and (2) the Trilateral Third-
Party Caimant C ass, conprised of third parties with asbestos-
related cl ains against Fibreboard. The district court appointed

experi enced counsel to represent each class.® Notice was then

5 See discussion of Andrus at note 2 and acconpanyi ng text.

6 Cass counsel for the Trilateral Health O aimant O ass was
Janes E. Coleman, Jr., of the lawfirm Carrington, Col eman, Slonman
& Blunenthal, L.L.P. Cass counsel for the Trilateral Third-Party
Cl aimant C ass were the sane attorneys that represented the d obal
Third-Party C aimant C ass.
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given to the classes inform ng themof the pendency of the action.
Broad di scovery was conducted and trial was held on February 13,
1995.

Follow ng trial, the class representatives and counsel for
both of the defendant cl asses advised the district court that they
had concluded that it was in the best interest of these classes to
consent to the relief the Insurers were seeking. Counsel filed
position papers explaining their reasons. Notice of the class
representatives’ consent to the terns of the Trilateral Settlenent
was sent to the nenbers of the two classes. Follow ng a fairness
hearing, the district court issued findings of fact and concl usi ons
of | aw approving the classes’ consent and certifying both classes
as mandatory non-opt-out defendant classes pursuant to Rules
23(b)(1)(A), (b)(1)(B) and (b)(2) of the Federal Rules of Civi
Procedure. Only two individuals represented by Leonard C. Jaques,
Esg., challenge the district court's orders in this appeal. No
menber of the Trilateral Third-Party O ai mant C ass and none of the

ot her intervening parties in Ahearn have | odged objecti ons to Rudd.

1. AHEARN
Appel  ants chal | enge Ahearn on a nunber of grounds which we
consider below. The Otiz intervenors are nenbers of the  obal
Heal th C aimant Cl ass who chal |l enge certification of the class and
the approval of the settlenent. The Fl anagan intervenors, also
menbers  of the d obal Health C ai mant d ass, chal | enge

certification in Ahearn and rai se several objections specific to
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Rudd. W will refer to both groups of appellants collectively as

“the intervenors.”

A. Rule 23(a)

Rul e 23(a) lists four prerequisites to a cl ass
action: (1) nunerosity, (2)commonality, (3)typicality and (4)adequacy
of representation. The district court found that all four of these
prerequi sites were satisfied. The intervenors do not dispute the
district court’s finding of nunerosity, but argue that the d obal
Health d aimant C ass neets none of the other prerequisites to a
cl ass acti on.

The intervenors argue that the district court erred by
considering the circunstances surrounding the settlenent and the
evi dence adduced at the fairness hearing in making findings under
Rule 23(a). This argunent is contrary to Fifth Crcuit precedent
and would require a court to ignore inportant and relevant
information that sits squarely in front of it when deci di ng whet her

to certify a settlenent class. In In re Corrugated Container

Antitrust Litigation (Container 1), we held that the district court

shoul d consider the settlenent in deciding whether the settlenent
class satisfied the prerequisites of Rule 23. 643 F.2d 195, 211
(5th Gr.), aff'd, 659 F.2d 1322 (5th Gr. 1981), cert. denied, 456

U S 998, and cert. denied, 456 U S. 1012 (1982). W rejected a

challenge to the district court’s finding that the class was
adequately represented as required by 23(a)(4) and found that the

ternms of the settlenent were vitally inportant to the determ nation
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that certification was appropriate. |d.
Most circuits to decide the i ssue have held that courts should
consider the settlenent in determning whether Rule 23

prerequisites are satisfied. See Ml chman v. Davis, 761 F.2d 893,

900 (2d Cir. 1985)(certification appropriate because “the interests

of the broadened <class in the settlenent were comonly

hel d”) (enphasi s added); Wiite v. National Football League, 41 F. 3d

402, 408 (8th Gir. 1994) cert. denied 115 S.C. 2569 (1995)

(“adequacy of class representation . . . is ultimately determ ned

by the settlenent itself”); In re Dennis G eennman Securities

Litigation, 829 F.2d 1539, 1543 (11th Cr. 1987)(“in assessing the
propriety of <class certification, the courts evaluate the

negoti ati on process and the settlenent itself”); Inre A H Robins

Co., Inc., 880 F.2d 709, 740 (4th Gr.) cert. denied, 493 U S. 959

(1989) (“if not a ground for certification per se, certainly
settlenment should be a factor, and an inportant factor to be
considered when determning certification”). Only the Third
Circuit has refused to | ook at settlenents before it when deciding
class certification issues and even that court admts that taking

the settlenent into account may be “the better policy.” Georgine

v. Anthem Products, Inc., 1996 W. 242442 at *1 (3d Cr. My 10,

1996) . The rule that a court should consider a proposed
settlenent, if oneis beforeit, when deciding certificationissues
makes good sense. Settlenents and the events leading up to them
add a great deal of information to the court’s inquiry and wl|

of ten expose diverging interests or comon issues that were not
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evident or clear fromthe conplaint. See Herbert Newberg & Al ba
Conte, 2 Newberg on G ass Actions § 11.28 at 11-58 (3d ed. 1992)

(in settlenment class context, comobn issues arise from the
settlenent itself).

We are bound to follow Container |I's holding that the district

court can and should |l ook at the terns of a settlenent in front of
it as part of its certification inquiry. W would adopt this rule
even if we were not bound by precedent because it enhances the
ability of district courts to mnake informed certification
deci si ons.

1. Commonality and typicality

The district court, in its findings of fact, found that the
entire Gobal Health Caimant C ass had the following issues in
conmon:

(i) avoiding the potentially disastrous results of aloss

by Fibreboard in the Coverage Case appeal; (ii)

maximzing the total settlenent contribution from

Fi breboard and the Insurers; (iii) streamining the

procedures for the filing, processing and resol ution of

clains, and thereby reducing transactions costs and

del ays i n conpensation; (iv) mnimzing the percentage of

their conpensation diverted fromthemto pay attorneys’

fees; and (v) adopting procedures that provide for

paynments to claimants in an equitable manner.
The intervenors do not disagree that the settlenent class holds
these issues in comobn. Instead, they argue that these issues do
not support a finding of conmonality because they are derived from
the settlenent rather than fromthe Ahearn conplaint. As we noted
above, this argunent has no nerit and is forecl osed by our holding

in Container |. Because the evidence is overwhelmng that the

cl ass hol ds the above issues in common under the settlenent (even
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the intervenors concede this point), we agree with the district
court that the Ahearn action and the d obal Settlenent Agreenent
presented it with questions of |aw and fact commobn to the entire
G obal Health d ai mant C ass.

Typicality focuses on the simlarity between the naned
plaintiffs’ |l egal and renedi al theories and the | egal and renedi al

theories of those whom they purport to represent. Jenkins v.

Raymark Indus. Inc., 782 F.2d 468, 472 (5th Cr. 1986). The

district court found that the legal and renedial theories of the
representative plaintiffs were typical of the class because all
menbers of the 3 obal Health C ai mant Cl ass presented cl ai ns based
on exposure to Fi breboard asbestos. The district court also found
that the naned plaintiffs’ interests in maxim zing recovery for the
class and elimnating the risk posed by the insurance coverage
litigation were identical to interests held by all nenbers of the
cl ass.

The i ntervenors do not argue that the nanmed plaintiffs’ clains
rest on theories different fromthose of the other class nmenbers.
Instead, in their attenpt to showthat the class is too diverse to
nmeet the typicality requirenent, they point to individual issues
such as varying famly situations, separate histories of cigarette
snoki ng, differences in nedical expenses and differences in state
| aw. These differences will certainly result in significant
differences in the anpbunt of damages that each claimant recovers

but do not affect the settlenent in the least. The d obal
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Settl enment Agreenent does not award damages to individual victins:’
it provides noney and an equitable distribution process to pay
victins.?®

The central renedial and |legal theory of each of the naned
plaintiffs, that Fibreboard is |iable in tort for damages incurred
due to exposure to Fibreboard asbestos, is typical of the entire
cl ass. Even the definition of the class nmakes this clear.?®
Further, the issues that brought the naned plaintiffs to settle
Ahearn are the sane issues that the district court found conmon to
the entire class. The nanmed plaintiffs settled Ahearn because of
their desire to avoid the risks of insurance coverage litigation
and to insure that noney renmai ns avail able to pay their clainms when

they nmake it through the settlenent and/or trial process to final

" Determ nations of individual damage awards will be nmade by
the trust and the plaintiff’s attorney in settlenment negotiations
or in a full trial on the nerits. The back-end opt out provision
will force the trust and plaintiffs to consider state |aw and
i ndi vi dual circunstances, such as snoki ng hi story, when negoti ating
damages because the alternative to agreenent is a full trial by
jury under relevant state | aw

8 This is in stark contrast to the Georgi ne case where the
settlenent attenpted to award damages to cl ass nenbers based on the
severity of their injuries alone. 1996 W. 242442 (3d Cr. 1996).
W would likely agree with the Third Crcuit that a class action
requesting individual damages for nenbers of a global class of
asbestos claimants would not satisfy the typicality requirenents
due to the huge nunber of individuals and their varying nedica
expenses, snoking histories, and famly situations. I n Ahearn
only commonly held questions regarding i nsurance coverage for the
class’ injuries and establishnent of an equitable distribution
process to insure that all class nenbers recei ve conpensati on were
deci ded. As a result, this settlenent is wunaffected by the
typicality and conmonality problens cited in Georgine.

® The dobal Health daimant C ass consists of persons who
have been exposed “to asbestos or to asbestos- contalnlng product s
for which Fi breboard may bear legal liability .
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j udgnent . These sane concerns affect each nenber of the d oba
Health Caimant Class. W are satisfied that the district court
did not abuse its discretion by finding that the i ssues of |aw and
fact faced by the naned plaintiffs were typical of the d oba
Heal th d ai mant C ass.

2. Adequacy of representation

The intervenors argue that the district court should not have
certified the dobal Health O ai mant Cl ass because of i nperm ssible
conflicts of interests by class counsel.' Rule 23(a)(4) states
that a class action nay be maintained only if "the representative
parties wll fairly and adequately protect the interests of the
class.” This requirenent for fair and adequate representation
enconpasses both class representatives and class counsel. North

Ameri can Acceptance Corp. v. Arnall, Golden, & Greqgory, 593 F. 2d

642, 644 n.4 (5th Gr. 1979). However, "[]j]ust what neasure of
representation is adequate is a question of fact that depends on

each peculiar set of circunstances."” Querine v. J.& W |l nvestnent,

Inc., 544 F.2d 863, 864 (5th Gr. 1977), citing Johnson v. Ceorgia

H ghway Express Inc., 417 F.2d 1122 (5th Cr. 1969). The district

court has the continuing duty to see that the class is adequately
represented. Querine, 544 F.2d at 864.

A district court may not certify a class w thout concluding
t hat cl ass counsel are "'qualified, experienced, and generally able

to conduct the proposed litigation.' Qobviously, an attorney who

10 I ntervenors do not chal |l enge the adequacy of representation
of class representatives so we do not consider this issue.
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shoul d be disqualified because of a conflict of interest will not

meet this requirenent.” North Aner. Acceptance, 593 F. 2d at 644

(quoting Johnson v. CGeorgia Hw. Express, Inc., 417 F.2d 1122, 1125
(5th CGr. 1969)).

I n August 1993, the district court, on the reconmendation of
Judge Hi ggi nbot ham formally appoi nted four counsel (Messrs. Rice,
Cox, Kazan, and Wartnick) to represent the dobal Health d ai nant
d ass. Messrs. Rice and Cox are partners with the Ness Mitley
firm one of the leading US. firnms representing asbestos
claimants. Ness Mtley has been engaged in litigation wth
Fi breboard since 1990. M. Kazan is a partner with Kazan, M ai n,
Edi ses, & Sinon. He has handl ed asbestos-rel ated cases for about
twenty years. M. Wartnick is a nenber of the law firm of
Wart ni ck, Chaber, Harowitz, Smth & Tigerman. His practice has
been devoted to representing asbestos claimnts since 1981. I n
addition to their experience in asbestos litigation generally,
Messrs. Kazan and Wartnick were Fibreboard' s chief litigation
adversaries on the Wst Coast, where Fibreboard is |ocated. The
appoi nted class counsel retained the firmof Caplin & Drysdale to
advise themin areas outside their own expertise.

The district court found that these counsel are "prom nent
attorneys, highly respected for their know edge, experience, skill
and special conpetence in the field of asbestos litigation" and
t hat t hey provi ded "adequat e, pr of essi onal and et hical
representation” to the cl ass.

The intervenors do not question the skill, conpetence or
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experience of class counsel, but instead argue the existence of
inperm ssible conflicts that prevented them from adequately
representing the class. Both sides agree that in determning the
existence of a conflict, we look to the ABA Mdel Rules of
Pr of essi onal Conduct for guidance. Rule 1.7 states:

(b) A lawer shall not represent a client if the

representation of that client may be materially limted

by the | awer's responsibilities to another client or to

athird person, or by the | awer's own interests, unless:

(1) the Ilawer reasonably believes the
representation will not be adversely affected,
and

(2) the client consents after consultation.
When representation of nmultiple clients in a
single matter is undertaken, the consultation
shal | include explanation of the inplications
of the comon representation and the
advant ages and ri sks invol ved.

Model Rul es of Professional Conduct, Rule 1.7(b).

At the fairness hearing, the intervenors and the settling
parties each called a | egal ethics expert to express an opinion on
whet her cl ass counsel had conflicts.

The intervenors offered Professor John Leubsdorf, a |aw
professor at Rutgers University Law School who has taught courses
in civil procedure and legal responsibility. The district court
qualified Professor Leubsdorf as an expert on issues of |[egal
ethics and professional responsibility but found him | acking in
practical experience in mass tort litigation.

The settling parties called Professor Geoffrey Hazard, a | aw
professor at the University of Pennsylvania Law School and a
recogni zed scholar in the field of legal ethics and professional

responsibility. Professor Hazard was a nenber of the Rand G vi
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Justice Institute advisory council for studies concerning asbestos
litigation and a reporter to the comm ssion responsible for the
preparation of the ABA Mdydel Rules of Professional Conduct.
Moreover, Professor Hazard has previously testified in asbestos
cases and has extensive experience as a consultant in this type
litigation.

After hearing the testinony of both the | egal experts and the
negotiators, the district court <credited Professor Hazard's
testinony as "consistent with existing federal |egal principles and
the underlying facts of this case.” The court found that
Prof essor Leubsdorf's testinony in a nunber of areas was either not
supported by the factual record or contrary to settled federal |aw.
Also, the district <court felt that Professor Leubsdorf's
conclusions and recommendations often were speculative and
i npractical because of his insufficient experience in mass torts
and asbestos litigation. The record anply supports these findings.

The i ntervenors argue that class counsel for the G obal Health
Claimant Class had inpermssible conflicts due to concurrent
representation both (1) of present asbestos clai mants and the O ass
of future claimants and (2) of purported conflicting subgroups
wi thin the class.

a. Alleged conflict between present clainmants and the cl ass

The intervenors contend that class counsel by sinmultaneously
representing both present claimants and the class of future
claimants represented clients who were directly conpeting for

Fi breboard’s Iimted resources. The district court found that
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during the negotiations no conflict existed that materially limted
counsel's responsibilities to the future claimant cl ass.

I n anal yzi ng whet her a conflict existed, both Professor Hazard
and the guardian ad litem appointed for the futures class,
Prof essor Eric D. Green, divided the three-year negotiati ons peri od
into smaller discrete tinme periods: (1) Early 1991 through Apri
9, 1993; (2) April 9, 1993, through August 9, 1993; (3) August 9,
1993, through August 27, 1993; (4) August 27, 1993, through Cctober
12, 1993; and (5) COctober 12, 1993, through Decenber 23, 1993.

(i) Early 1991 through |l ate March 1993

Most of the settlenent discussions until |ate March, 1993 were
between only Fi breboard and class counsel. The Insurers did not
participate. These exploratory discussions focused on a possible
settlenment with both present and future claimants conbined in an
opt-out class. Fibreboard was still seeking to settle by assigning
its insurance rights to the class. During this tinme, Fibreboard
continued to settle various law firns' "inventories" of present
clains, including clains with the law firns of the four class
counsel . Agai n, Fibreboard acconplished these settlenents by
assigning its insurance rights against Continental and Pacific;
t hus, these settlenents were contingent on a favorabl e deci sion for
Fi breboard in the California coverage case.

During this period, Fibreboard executed the initial Ness
Motl ey agreenent which settled approximately 20,000 inventory
clains with the Ness Mtley firm This agreenent required

Fi breboard to obtain Continental's consent to this assignnent of
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i nsurance rights or to seek a court order approving the assi gnnent.
In January 1993, Fibreboard filed suit against Continental in the
Eastern District of Texas to obtain the court order.

Prof essor Hazard testified that during this tinme period no
conflict existed between the present and future cl ai mants because
all discussions of a global settlenent included both groups and
both groups shared the risk of losing the coverage case. | f
coverage was found and i f assi gnnent was not a breach of contract,
then the insurance policies of Continental and Pacific offered
potentially unlimted coverage.

(ii) April 1993 through August 9, 1993

In March 1993 Continental joined the negotiations and Judge
Par ker appoi nted Judge Hi ggi nbotham as a settlenent facilitator.
In an April 9, 1993 agreenent, Fibreboard agreed to stop executing
assi gnnent settlenents and Continental agreed to work toward a
gl obal settlenent of all present and future clainmants, including
both pre- and post-1959 exposed clainmants. But Conti nent al
insisted that the settlenent be a mandatory, non-opt-out class and
that Pacific contribute to the total settlenent fund. d ass
counsel began to consider a mandatory class, but only if the
settl enment proceeds were adequate to insure fair restitution to
present and future claimants and if a back-end opt-out provision
was included. During this period, Continental filed suit in the
Eastern District of Texas against both Pacific and Fibreboard
seeking a declaration that the Pacific Agreenent did not inpair

Continental's contribution rights agai nst Pacific.
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Fi br eboard, now joi ned by Continental, continued negoti ations
on inventory clains. Specifically, Fibreboard and Continenta
began negotiations with the Ness Mtley firm on a revised Ness
Mot | ey agreenent. The parties succeeded in reaching the Substitute
Ness Motl ey Agreenent on August 5, 1993. Cenerally, Continental
agreed to a higher-than-average value per claimwth one-half due
at closing and the renmainder contingent on the outcone of the
coverage case or on the exi stence of a settlenent. Oher inventory
settlenments were nodeled after the Substitute Ness Mitley
Agr eenent .

Now t hat Fi breboard’ s suit agai nst Continental concerning the
initial Ness Mditley agreenent was settled, Continental sought an
imediate trial of its suit against Fibreboard and Pacific.
Continental's primary objective was to notivate Pacific tojoin the
gl obal settl enent negotiations.

The intervenors argue that an inperm ssible conflict existed
because t he Ness Motl ey counsel were sinultaneously negotiating for
both present claimants (the inventory clains) and the class of
future claimants. Professor Hazard testified that the present and
future claimants were not conpeting for the sane funds. At this
stage of the negotiations, counsel were concentrating on the
settlenment of their inventory of present clains. It is true that
they were also discussing a global settlenent, but these
di scussions were in the prelimnary exploratory stage. Certainly,

at this time, counsel had no well-forned notions of how nuch
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Continental was willing to pay to settle the future clains. For
this reason, Professor Hazard expl ai ned that each attorney in good
faith was attenpting to obtain the maxi num dollar anpounts for
present claimants he represented, as well as for the future
claimants. Counsel certainly knewin a general way that there was
a sum beyond whi ch Conti nental would not pay. But because they did
not know that |limt, they did not know that this [imt would be
| ess than an anmount they were willing to accept in settlenent for

both classes of claimnts.' As the district court found, the

1As Professor Hazard testified:
Q Well, to your know edge, did the reality ever occur
here to the plaintiff's lawers that there would
not be enough noney to pay all future claimnts?

A They confronted a situation in which there was
an external event creating a severe risk that
that could happen. If Fibreboard won the

coverage litigation wthout qualification as
to the extent of the coverage, then there was
enough noney to the extent of the insurance
conpany's resources, which | take it for
practical purposes [sic] without limt; that
is they wuld have to charge present
pol i cyhol ders to pay the noney, but presunmably
if they stayed in the business they could do
t hat .

12pr of essor Hazard di scussed the difference between the real -
wor | d concept of conflict of interest wwth the i magi nary concept of
a reserve price:

Q That's your opinion, whether or not there's an ethica
violation depends wupon the reasonableness of the
settlenment? |Is that right?

A It depends -- | think the judge said-- | think | heard
himto say the circunstances. That is, the conflict of
interest is a real-world concept, not a theoretical
concept. Therefore, one has to consider the real-world
ci rcunstances. Economists do a | ot of thinking about --

how shall we say -- the potential of reality. A reserve
price in the context of real-wrld negotiation is an
i magi nary nunber. The person who offers the nopney

finally doesn't know what he is going to offer until he
offers it. He may have the clearest idea, the firnest
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Substitute Ness Motl ey Agreenent |ikely aided the gl obal settlenent
by increasing the average value per claim W are persuaded that
the record supports the district court's conclusion that class
counsel vigorously represented both the present claimants and their
future claimant clients against the sane defendant.
(ii1) August 9, 1993, through August 27, 1993
On August 9, 1993, on the recommendation of Judge
Hi ggi nbotham the district court appointed Mssrs. Rice, Cox,
Kazan, and Wartni ck to negotiate the prospect of a settlenent class
conposed of future claimnts. The court knew that this settlenent
woul d have to be reached before the decision in the coverage case,
whi ch was expected on August 27, 1993. The court felt conpelled
due to this severe deadline and to the conplexity of the issues to
appoint only highly conpetent and experienced attorneys who
under st ood asbestos |itigation. Professor Leubsdorf testifiedthat
the court should have required all class counsel to settle their
present clainms for cash or should have appointed other counsel
The district court did not err in concluding that this suggestion
was i npractical and woul d have seriously inpeded any settl enent.
From August 9, 1993, to August 27, 1993, appointed counsel
negoti ated a gl obal settlenent. On August 22, 1993, Continenta
and Pacific reached an agreenent to settle their dispute, vastly

inproving the odds of a global settlenent. The district court

opi nion, the strongest w sh, and yet you can have a

settlenment or there will be a few bucks nore. How do you possibly
reconcile the notion that he had a firm irreducible, unrenovabl e,
firmreserve price wwth the fact that he settled for alittle bit
nmore? 1t's because you're tal ki ng about different kinds of things.
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found that all negotiations during this tine were vigorous,
contentious, and at arnmis length. Professors Hazard and G een both
testified that the future claimants were not inpaired by counsel's
representation of present claimants during this period. |ndeed,
they found that the present claimants had a substantial interest in
a gl obal settlenent because such a settlenent would secure their
contingent back-end paynents under the Substitute Ness Mtley
Agreenent. C ass counsel were al so aware that any cl ass settl enent
must be approved by the court and woul d face neticul ous scrutiny.
Thus, the present and future claimants had two conmon interests in
reaching a settlenment. First, they both wanted to avoid the risk
of Fibreboard |osing the coverage case. Second, they both wanted
adiligently negotiated settlenent: the future clai mants wanted t he
settlenent that yielded them maxi num doll ar recovery; the present
claimants wanted a settl enent that would wi t hstand i ntense j udi ci al
scrutiny.
(iv) August 27, 1993, through COctober 12, 1993

From August 27, 1993, after announcing the d obal Settl enent
Agreenment in principle in open court, until COctober 12, 1993, when
the Trilateral Settlenent Agreenent was reached, class counse
conducted no negotiations on the terns of the d obal Settlenent
Agr eenent . On CQctober 12, 1993, the district court appointed
Prof essor G een as the guardian ad litemof the futures cl ass.

(v) Cctober 12, 1993, through Decenber 23, 1993
From COctober 12 to Decenber 23, 1993, when the d oba

Settl enment Agreenent was executed, the settling parties negotiated
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the specific terns of the agreenent. By this tine, the Tril ateral
Settlenment Agreenent had already been executed and would have
triggered the back-end paynents for the present clients in the Ness
Motl ey or simlar agreenents even if the global settlenent fail ed.
Thus, the present clients' settlenent was secured and they no
| onger had an interest in a global settlenent. The record supports
the district court's finding that the negotiations during this
period were vigorous and that the class was adequatel y represent ed.

Thus, the district court considered the intervenors’ conflicts
argunent for the entire tinme the settlenent negotiations were
underway and found that, at no time, did a material limtation on
the representation of the class by class counsel exist due to
concurrent representation of present and future clai mants. The
court did not err in reaching this concl usion.

b. The alleged intraclass conflicts

On appeal, the intervenors assert only tw clains of
intraclass conflict: (1) interests of class nenbers who presently

have an asbestos-related illness (the "near" futures) and nenbers

whose illness will not be apparent for many years (the "far
futures); and (2) interests of class nenbers exposed pre-1959 and
menbers having only post-1959 exposure.

Whet her a conflict exists is governed by Rule 1.7(b) as
di scussed above. Not every intraclass conflict, however, wll

precl ude approval of the settlenent for inadequate representation.

See Container |, 643 F.2d at 207-08.

The district court found that neither subcl asses nor separate
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negoti ating attorneys were required because no material intracl ass
conflict existed. The court found the common interests far
out wei ghed any divergent interests the intraclass groups m ght
have. The court enunerated those common interests as foll ows:
avoi ding the catastrophic results of a loss by Fibreboard in the
coverage case appeal; maxim zing the total settlenent contribution
from Fi breboard and the Insurers; streamining the procedures for
the filing, processing, and resol ution of clains, thereby reducing
transaction costs and delays in conpensation; mnimzing the
percentage of their conpensation diverted from the fund to pay
attorney's fees; and adopting procedures that provide for paynents
to claimants in an equitable manner.

I ntervenors suggest two intraclass conflicts. First, they
argue that the "near" futures would prefer a settlenent agreenent
that places no limts on the anmount an individual may recover
because these claimants do not anticipate that Fi breboard' s assets
w Il be depleted before their clains mature. The "far" futures, on
t he other hand, would prefer tolimt individual clains to conserve
funds so that resources will be available to pay for their future
i Il nesses.

Prof essors Hazard and Green found no conflict between these
two groups that would materially inpair the performance of class
counsel . Specifically, each found that the comon interest in
avoiding a lack of coverage vastly overwhel ned any differences
bet ween these groups. The "near" futures have no assurance that

they would fare better in the absence of the d obal Settlenent
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Agr eenent . These claimants would face the risk that Fibreboard
would live uptoits pledge to actively defend any cl ai ns and del ay
any recovery. These claimants would also face the risk of
attrition of available funds fromincreased | egal fees. Under the
d obal Settlenent Agreenent the entire class is benefited by the
greater |ikelihood that funds will be avail able to conpensate both
"near" and "far" future claimnts under a | ess conplicated system

The intervenors rely on In re Joint Eastern & Southern

District Asbestos Litigation (Findley), 982 F.2d 721 (2d Cr. 1992)

to support requiring subclasses for the "near" and "far" futures.
In a settlenent trying to save the Manville Trust frominsol vency,
the Second Crcuit held that subclasses were required for a Rule
23(b) (1) (B) non-opt-out class because of clear conflicts between
class nenbers. More particularly, the Second Crcuit did require
subcl asses for groups conparable to our "near" futures and "far"
futures. But the terns of the Mnville Trust required that
conclusion: significantly, the Second C rcuit opinion makes it
clear that a "near" future clai mant was assured of recovery under
the Manville Trust instrument if the claimwas filed before the
Trust ran out of noney because the Trust operated on a strict
order-of-filing priority. The settlenent abandoned this priority
to the prejudice of the near futures. Counsel, in negotiating such
a settlenent, had a clear conflict between the “near” futures whose
recovery rights were secure and the “far” futures who had no such
security. As explained above, our "near" future clainmnts w thout

the G obal Settlenent Agreenent are not assured of a priority
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paynment and have no assurance that funds will be available or when

funds can be obtained if they are required to litigate wth
Fi br eboar d.
Next, intervenors argue that counsel could not represent

claimants who were exposed before 1959 and after 1959 in
negotiating a global settlenent. They contend that this conflict
exi sts because a pre-1959 exposure claimant's case has a higher
settlenent value than a post-1959 exposure claimant’s. This is
prem sed on the argunent that pre-1959 clainmnts have a greater
I'i kel i hood of avail abl e i nsurance coverage because bot h Conti nent al
and Pacific insurance policies covered only pre-1959 asbestos
exposure. The Intervenors recognize that the Pacific Agreenent
gave Fibreboard $330 mllion to use in post-1959 cl ains. They
argue however that Continental affords potential unlimted fund
coverage to the pre-1959 cl ai mants.

Prof essors Hazard and G een both found no substantial conflict
between pre- and post-1959 clai mants. Both pre- and post-1959
cl ai mants share the common class interests recited above. Neither
the Substitute Ness Mtley Agreenent, the Trilateral Settlenent
Agreenment, nor the d obal Settlenent Agreenent distinguish between
these two groups of claimants in any way. To distinguish between
the two groups in the G obal Settlenent Agreenment was inpractica
because the class had no chance of persuadi ng Fi breboard to agree
to a settlenent that did not address the clains by both groups.
Also, to maintain the distinction in the dobal Settlenent

Agreenment would have undermined the attenpts to provide maxi num

37



conpensation and an efficient, streanined process to clai mants.
The district court nmade the follow ng findings of fact: (1)
all negotiations were vigorous and at arm s | ength, often conducted
under the auspices of Judge Hi ggi nbotham (2) comon interests
within the class overwhel ned mnimal conflicts; (3) the settl enent
treated all class nenbers the sane; and (4) the d obal Settl enent
Agreenent was fair and reasonable, a finding that the intervenors
have not appeal ed. The independent guardian ad litem al so found
t hat cl ass counsel had no conflicts and that the G obal Settlenent
Agreenent was fair and reasonable and was the best alternative
avai | abl e. The district court did not abuse its discretion in
finding that the class was adequately represented and that

subcl asses were not required.

B. Certification Under 23(b)(1)(B)

W turn next to the intervenors’ challenge to class
certification under 23(b)(1)(B)

Rul e 23(b) states that where the prerequisites of 23(a) are
met, a class action may be nmaintained if

(1) the prosecution of separate actions by or
agai nst individual nenbers of the class would create a
ri sk of

(B) adjudications wth respect to
i ndi vi dual menbers of the class which would as
a practical matter be dispositive of the
interests of the other nenbers not parties to
the adjudications or substantially inpair or
i npede their ability to protect their
i nterests.

Fed. R Cv.P. 23(b).
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The district court found that the prosecution of separate
actions by nenbers of the dobal Health Cdaimant Cass would
substantially inpair or inpede the ability of other nenbers of the
class to receive full paynent for their injuries fromFi breboard’ s
limted assets. This finding has strong support in the record and
is not clearly erroneous. The district court heard expert
testi nony on the probabl e nunber, m x and ti m ng of future asbestos
personal injury clains agai nst Fi breboard, the antici pated costs of
defense relating to such clains, and the present value of
Fi breboard’ s non-insurance assets. The experts agreed that
Fi breboard faced enornous liability and defense costs that woul d
likely equal or exceed the anmount of damages paid out. Mor e
inportantly, these experts testifiedthat even under the Tril ateral
Settlement Agreenent where Fibreboard is given $2 billion in
i nsurance nmoney to add to its own value of approximately $235
mllion, Fibreboard would be unable to pay all the valid clains
against it within five to nine years. The district court credited
the testinony of these experts and found that Fibreboard is a
[imted fund.

1. Rule 23(b)(1)(B) and the Bankruptcy Code

The intervenors argue that if the reason Fibreboard is a
limted fund is because it will becone i nsol vent before it pays al
clains, then the dobal Settlenent Agreenent is an inpermssible

attenpt to circunvent bankruptcy proceedings and bankruptcy’s
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absolute priority rule.® This argunment fails to consider (1)
deci sions of other courts which have certified 23(b)(1)(B) classes
because the clains of the class would bankrupt the defendant, (2)
the significance of Fibreboard s settlenment with its insurers in
driving the d obal Settlenent Agreenent, (3) the plain neaning of
Rul e 23, and (4) the nonexclusivity of the Bankruptcy Code and its
inferiority to a 23(b)(1)(B) class action in the instant case.

O her courts have uniformy found that, in appropriate and
limted circunstances, potential or probable insolvency of a
defendant can create a |limted fund appropriate for adjudication

under Rule 23(b)(1)(B). The Second Circuit, inlnre Joint Eastern

and Southern District Asbestos Litigation (Findley), upheld the

district court’s conclusion that the likely insolvency of the
Manville Trust rendered it a limted fund and qualified it for
treatnent under Rule 23(b)(1)(B). 982 F.2d 721, 739 (2d Cr. 1992)

(cited with approval in In re Joint Eastern and Southern District

Asbestos Litigation (Findley), 1996 W. 76145 at *12-13 (2d Cr.

1996)). Inln re the Drexel Burnham lLanbert G oup, Inc., 960 F.2d

285 (2d. Cr. 1992), the Second Crcuit approved a 23(b)(1)(B)
class action on the ground that individual litigation would reduce
the recovery for all plaintiffs fromDrexel’s limted assets. |d.

at 292. See also, In re Joint Eastern and Southern District

Asbestos Litigation (Eagl e-Picher Industries), 134 F.R D. 32, 34

3The absolute priority rule requires that nore senior
creditors (such as tort creditors) be paid in full before junior
claimants (such as sharehol ders) receive any distribution from an
i nsol vent conpany.
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(EE & S.D. NY. 1990); Coburn v. 4-R Corporation, 77 F.R D. 43

(E.D. Ky. 1977).

In fact, even courts that have refused to certify 23(b)(1)(B)
cl asses have done so on the ground that the parties seeking cl ass
certification have failed to present sufficient evidence that the
assets of the defendant are insufficient to pay the clains against

it. Seelnre Tenple, 851 F.2d 1269, 1272 (11th Gr. 1988); In re

School Asbestos Litigation, 789 F. 2d 996, 999 (3d Gr. 1986); Inre

Bendectin Products Liability Litigation, 749 F.2d 300, 305-06 (6th
Cir. 1984); Inre Northern District of California Dalkon Shield |UD

Products Liability Litigation, 693 F.2d 847, 852 (9th Cr. 1982);

Geen v. Cccidental Petroleum Co., 541 F.2d 1335, 1340 n. 9 (9th

Cr. 1976); Inre “Agent Orange” Product Liability Litigation, 100

F.R D 718 (E.D. N Y. 1983); Payton v. Abbott Labs, 83 F. R D. 382,

389 (D. Mass. 1979).

In support of their claimthat any 23(b)(1)(B) |limted-fund
action based on a defendant’s insolvency 1is an inproper
circunvention of the Bankruptcy Code, the intervenors canrely only

on dicta fromln re Joint Eastern and Southern District Asbestos

Litigation (Keene), 14 F.3d 726 (2d Gr. 1993). The intervenors’
conclusion is contrary to the overwhelmng nmajority of court
decisions on this issue, ignores crucial facts in both Ahearn and

Keene and reads Keene in a way that creates an intra-circuit split

14 Notwi t hst andi ng the Keene court’s gratuitous discussion of
its concerns about use of a class action to circunvent bankruptcy
| aws, the court’s holding is that the case was properly dism ssed
because the plaintiff-manufacturer had no cogni zabl e cl ai m agai nst
t he defendant class nenbers. Keene, 14 F.3d at 733.
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in the Second Circuit.

Ahearn’s d obal Settlenent Agreenent was undi sputedly driven
by insurance coverage |litigation between Fibreboard and its
insurers which created a serious risk for all parties to the
agreenent. The G obal Health C aimant C ass and Fi breboard faced
the real possibility that Fi breboard would be insolvent sinply on
the basis of clains already settled. The Insurers, on the other
hand, faced the possibility of virtually unlimted liability for
damage caused by Fi breboard asbestos. This pressure, felt by al
parties to the global settlenent, is what finally brought them
together on the eve of the coverage case appeal. The unique risks
posed by the coverage cases distinguish Ahearn from a blatant
attenpt to circunvent the Bankruptcy Code such as occurred in
Keene.

The facts of Keene further distinguish it from our case
First, an already weak Keene attenpted to avoid inpending
bankruptcy by asking the court to coerce its tort victins to settle
clains in a court where no clains were filed against Keene.
Second, Keene attenpted to utilize the 23(b)(1)(B) injunction to
halt pendi ng actions in other courts. Third, and nost inportantly,
Keene’s conplaint was dismssed on the ground that it failed to
present the court with any case or controversy because it requested
only that the court conpel all plaintiffs in suits against Keene to
appear and negoti ate.

Ahearn by conparison, presents us with clains against a

heal t hy conpany for personal injuries and a proposed settl enment of
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those cl ains. Ahearn presents no danger that Fi breboard may sinply
be abusing this proceeding to del ay other actions or to inprove its
negotiating position with present cl ai mants because it only enjoins
future proceedi ngs, not those already pending. W agree with the
Keene court that under the facts presented to it, a 23(b)(1)(B)
action was not appropriate. W also agree that, in the vast
majority of cases, the Bankruptcy Code should govern the
distribution of an insolvent entity's assets. However, where
concerns such as the risk of an adverse judgnent in the coverage
litigation support an early resolution of the clains against an
entity and all parties can benefit from a settlenent under Rule
23(b)(1)(B), we see no legal or policy reason to deny the parties
this benefit. The essential basis of any settlenent is to avoid
the uncertainty, risks, and expense of ongoing litigation. |n our
case, the risks facing Fibreboard, the Insurers, and the health
claimants as a result of the California coverage litigation were
real and enornous. Holding that the bankruptcy laws require the
parties to wait until catastrophe befalls one or nore of themas a
result of the Californialitigation would be a denial of justice to
the parties before us and unwarranted by the | aw.

The intervenors’ argunent that all 23(b)(1)(B) limted-fund
actions based on the insolvency of the defendant are inproper
ignores the special circunstances presented by Ahearn and
certifications by other courts. Inlight of the Findley and Drexel
decisions, also fromthe Second Crcuit, which allow 23(b)(1)(B)

actions where the defendant’s i nsol vency creates alimted fund, we
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decline to read Keene so broadly as to bar all such 23(b)(1)(B)
settlenents.

The plain neaning of Rule 23 al so supports a finding that the
i nsol vency of a defendant can support a 23(b)(1)(B) class action.
The rule clearly does not distinguish between Iimted funds which
assune insolvency of the defendant and limted funds such as
proceeds of an insurance policy which constitute the entire fund
from which plaintiffs my recover. It allows class actions
whenever “the prosecution of separate actions by or against
i ndi vidual nenbers of the class would create a risk of . . .(B)

adj udi cations with respect to individual nenbers of the class which

would as a practical matter . . . substantially inpair or inpede
their ability to protect their interests.” Fed. R Gv. P
23(b)(1). | nsol vency of the defendant undoubtedly inpairs the

ability of |lateconers to receive full paynent for their clainms and
was explicitly considered by the Advisory Conmttee in proposing
the ruleinits current form 1Inits Note to the 1966 Anendnent to
Rul e 23, the Advisory Commttee concludes that alimted-fund cl ass
action is appropriate in actions by creditors “when the debtor’s
assets are insufficient to pay all creditors’ clains.”
Fed. R Cv.P. advisory commttee’s note. This explicit referenceto
use of a 23(b)(1)(B) action when the debtor is insolvent offers
further support for the proposition that insolvency is an
appropriate basis for a limted-fund class action.

Further, the express | anguage of the Rule conpels a flexible

constructi on. Rule 23(b)(1)(B) authorizes class certification
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where there is a “risk” that separate adjudications “as a practical
matter” woul d “substantially inpair or inpede” the interests of the
class. The rule does not require proof to a certainty that the
def endant faces insol vency.

The Bankruptcy Code allows courts to dismss or suspend
bankrupt cy proceedi ngs where superior alternatives to the code are
available. See 11 U S.C 8§ 305(a)(1). This concession to the
possibility of other proceedings to distribute an insolvent
debtor’s assets reveals that Congress understood that, at | east
sone of the tine, the terns and principles of the Bankruptcy Code
woul d be circunvented by debtors and creditors who found superior
met hods of asset distribution. See also HR Rep. No. 95-595, 95th
Cong., 1st Sess. 325 (1977); S.Rep. No. 95-989, 95th Cong., 2d
Sess. 35 (1978).

Ahearn presented the district court wth a superior
alternative to the Bankruptcy Code and did so long before any
bankruptcy court would have had jurisdiction over Fibreboard s
assets. Indeed, one of the nost inportant facts of this case is
that, in spite of the threat posed by future personal injury
litigation, Fibreboard is currently solvent and healthy. In the
short term no trade or tort creditor has the ability or the
incentive to force Fibreboard into a Chapter 11 reorgani zation. It

is also clear that sharehol ders and nmanagenent, who stand to | ose

equity and/or enpl oynent if Fi breboard enters bankruptcy
proceedings, wll refuse to file a voluntary petition at |east
until the coverage dispute is resolved against it. That, of
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course, would be too late for the A obal Health C aimant C ass.
Even in the unlikely event that Fi breboard could be persuaded
tofile avoluntary bankruptcy petition, the d obal Heal th d ai mant
Class would be worse off than it is under the G obal Settlenent
Agreenent. Under the Bankruptcy Code, representation for the class
may not be available at all and courts that have allowed
representation of future tort claimants have left them in an
uncertain position that falls short of full “creditor” status.?
Addi tional ly, full-blown bankruptcy proceedi ngs would bring in al
of Fi breboard’s other creditors and i npose | arge transacti ons costs
on Fi breboard that, ultimately, woul d cone out of any distribution.

See Edward |I. Altman, A Further Enpirical Investigation of the

Bankruptcy Cost Question, 39 J. Fin. 1067, 1077 (1984). |In stark

contrast to the uncertain and weak position afforded future tort
claimants under the Bankruptcy Code, the plaintiff class and its
representatives in Ahearn had center stage and ran no risk of
encountering a cramdown reorganization approved only by trade
creditors and rammed through over the objections of «class

representatives.

15 See In re Amatex, 755 F.2d 1034, 1042 (3d. Cir. 1985); In
re Johns-Manville Corp., 36 B.R 743 (Bankr. S.D.N. Y. 1984); Inre
UNR Indus., 29 B.R 741, 745 n.4 (Bankr. N.D. I1l. 1983). The
inability or refusal of the bankruptcy courts to place d obal
Heal th O ai mant Cl ass nenbers on equal footing with other creditors
of Fi breboard and the indeterm nance of the “party in interest”
categorization that the class would receive if its clains were
cogni zable at all in bankruptcy have been wdely criticized. See
e.d. Anne Hardi man, Toxic Torts and Chapter 11 Reorgani zation: The
Problem of Future dains, 38 Vand. L.Rev. 1369, 1395-96 (Cctober
1985); Kevin H Hudson, Catch-23(b)(1)(B): The Dil enma of Using the
Mandatory (G ass Action to Resolve the Problem of the Mass Tort
Case, 40 Enory L. J. 665, 693-95 (Spring 1991).
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To the extent intervenors are arguing that certification is
i nproper because Fibreboard fares better under the class action
settl enent than under a bankruptcy proceeding, we find their focus
m spl aced. The inquiry instead should be whether the class is
better served by avoiding inpairnment of their interests.
Fi breboard is clearly acting in its own interest in consummati ng
the dobal Settlenent Agreenent and thereby avoiding future
i nsol vency. But the dobal Settlenent Agreenent also serves the
interests of the Aobal Health Caimant C ass. Early settl enent
allows the class to recover far nore as a group thanit could if it
was forced to wait until Fibreboard enters bankruptcy on its own
and encounters the high transaction costs of insolvency. See Mark

J. Roe, Bankruptcy and Mass Tort, 84 Colum L. Rev. 846, 851-64,

905-17 (1984) (advocating early reorgani zati ons because they avoid
the waste of insolvency and distribute nore to victins, but noting
that no one with the ability to push the mass tortfeasor into an
early reorganization has the incentive to do so). Preci sely
because it avoi ds the enornous transactions costs of litigation and
i nsol vency, the dobal Settlenent Agreenent can offer a deal from
which all parties gain. Menbers of the dobal Health d ai nant
Class receive nore noney in paynent for their injuries and
Fi breboard’ s sharehol ders keep their stake in a viable entity. The
only loser under the G obal Settlenent Agreenent is the asbestos
litigation industry.

For all of these reasons, we find that the district court’s

decision to certify Ahearn as a 23(b)(1)(B) class action is an
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appropriate interpretation of Rule 23 that does not conflict with
the Bankruptcy Code and upholds the principles of equity and
fairness.

2. Juri sdi ctional and due process considerations in
23(b)(1)(b) class actions

The intervenors next argue that the district court cannot
exercise jurisdiction over class nenbers who do not have m ni mum
contacts with the Eastern District of Texas and that due process

requires that dobal Health daimant G ass nenbers be allowed to

opt out of the class. Both of these argunents are based on
| anguage fromthe Suprene Court decision Phillips PetroleumCo. V.
Shutts, 472 U S. 797 (1985). In Shutts, the Suprenme Court held

that a Kansas state court could bind absent plaintiff nmenbers of
the class in a “common question” class action brought under a state
rule virtually identical to 23(b)(3) only if the plaintiffs were
provided wth “mnimal procedural due process protection,”
including the right to opt out. Id. at 811-12. However, the Court
specifically limted its holding to

class actions which seek to bind known plaintiffs

concerning clains wholly or predomnantly for noney

judgnents. We intimte no view concerning other types of
cl ass actions such as those seeking equitable relief.

Id at 811 n.3 (enphasis added).

The limtation of Shutts to clains of known plaintiffs that
are predom nantly for noney damages forecloses application of its
hol ding to 23(b)(1)(B) actions whi ch have al ways been equitabl e and
of ten i nvol ve unknown plaintiffs. See Newberg & Conte, 1 Newberg on
G ass Actions § 1.18.
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Class actions date back to the English common |aw where
chancery courts used bills of peace to bind entire cl asses. Chafee,

Bills of Peace with Multiple Parties, 45 Harv. L. Rev. 1297 (1932).

The traditional |limted-fund class action is an equitable and
unitary disposition of a fund too small to satisfy all clains. See
Fed. R Gv. P. 23 advisory conmttee’ s note. Unitary adjudication
of a limted fund is crucial because allowing plaintiffs to sue
individually would nmake the litigation “an unseenmly race to the
courtroomdoor with nonetary prizes for a feww nners and worthl ess

judgnents for the rest.” Coburn v. 4-R Corp., 77 F.R D. 43, 45

(E.D. Ky. 1977). Limted-fund class actions effect a pro-rata
reduction of all clains in order to treat all claimants fairly.
Thus, they sound in equity even though the relief they provide
necessarily affects the anmount of noney danages that claimants can

ultimately receive. 1nre Joint Eastern & Southern Dist. Asbestos

Litigation (Findley), 1996 W. 76145 at *11 (2d G r. 1996); Newberg

and Conte, 1 Newberg on O ass Actions 8 1.18.

Due process standards for suits seeking equitable relief are

set forth in Hansberry v. Lee, 311 U S. 32 (1940) where the Suprene

Court st ated:

this Court is justified in saying that there has been a
failure of due process only in those cases where it
cannot be said that the procedure adopted, fairly i nsures
the protection of the interests of absent parties who are
to be bound by it.

ld. at 42. See also Shutts, 472 U S. at 808 (citing Hansberry in

its description of due process requirenents for traditional class

actions). The rule that adequate representation is all that due
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process requires for the traditional mandatory class action in
equity was not challenged by Shutts. Subsequent deci si ons have
made it clear that, consistent with due process, absent parties can
be bound by a judgnent where they were adequately represented in a

prior action. Mrtin v. WIlks, 490 U S. 755, 762 n. 2 (citing

Hansberry and Fed R Cv. P. 23).

Actions under Rule 23(b)(1)(B) are precisely the type of
limted circunstances not ed by Martin where “equitable
circunstances dictate the need for a wunitary adjudication
regardl ess of the individual consent of the parties affected.”

Newberg and Conte, 1 Newberg on O ass Actions 8§ 1.22 at 1-51. As

a result, due process requires only that all parties bound by the
d obal Settlenent Agreenent were adequately represented. W have
al ready concluded that they were. 5

The intervenors object that sone nenbers of the class may not
have m ni num contacts with the Eastern District of Texas and have
not ot herw se consented to the district court’s jurisdiction. They
also claim that the dobal Settlenent Agreenent is wthout
authority to release future clains that have not yet accrued.

These objections again ignore the equitable nature of this action.

16 Opt-out class actions were unheard of before the 1966
amendnents to the Federal Rules of Gvil Procedure created the Rule
23(b)(3) opt-out class action. The intervenors would have us read
Shutts to nean that all class actions invol ving noney cl ai ns under
Rule 23(b)(1) or (2) are unconstitutional. |If the Suprene Court
had intended to so hold, it surely would have been nore explicit
given the ancient history of the mandatory class action, over a
hundred years of precedent uphol ding the constitutionality of such
classes, the relatively recent devel opnent of the “opt-out” class
action, and the strong presunption that the Federal Rules of G vil
Procedure are constitutional.
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Due process requi res adequate representation in a 23(b)(1)(B)
case but, as Shutts expressly cautioned, mninmm contacts or
consent to jurisdiction are not necessary in equitable class

actions. Newberg and Conte, 1 Newberg on Cass Actions, § 1.20

(“Mnimum Contacts Jurisdiction Not Required for Menbers of
Equitable Cass Suits”) and 8§ 1.21 (“Opt-Qut Rights or Inplied
Consent of Menbers Not Required for Jurisdictional Due Process in
Equitable Class Suits”). It is also well settled that a unitary
adjudication of a limted fund binds future, contingent, and
unknown clai mants who, by definition, could not give consent to

jurisdiction. Mul l ane v. Central Hanover Bank & Trust Co., 339

U S. 306 (1950).
Rule 23(b)(1)(B) actions <closely resenble actions for

i nterpleader, or for the accounting of a trustee. See Mill ane, 339

US at 311-13; In re Joint Eastern and Southern Dist. Asbestos

Litigation (Findley), 878 F.Supp. 473, 478, 562 (E. & S.D.NY.

1995); In re Joint Eastern and Southern Dist. Asbestos Litigation

(Eagl e-Picher), 134 F.R D. 32, 38 (E & SSD.N.Y. 1990). C. In re

Federal Skywalk Cases, 680 F.2d 1175, 1182-83 (8th Cr. 1982).

This is because all claimants will recover fromthe fund or not at
all. This view of a limted-fund class action as simlar to an
action in remnmakes particul ar sense because, although |imted-fund
actions often involve unknown or unavail abl e clai mants who cannot
expressly consent to jurisdiction, the court in such an action has
before it for disposition all the assets in which class nenbers

could claiman interest. See e.qg., Inre the Drexel BurnhamLanbert
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Goup, Inc., 960 F.2d 285, 292 (2d Cr. 1992); In re Joint Eastern

and Sout hern Dist. Asbestos Litigation (Eagle-Picher), 134 F.R D

32, 38 (E.& S.D. NY. 1990); Coburn v. 4-R Corp., 77 F.R D. 43

(E.D. Ky. 1977). The court can appropriately adjudicate all clains
agai nst the fund because of its jurisdiction over the fund and the
fact that all potential clainmnts are adequately represented before

it. Smith v. Swornstedt, 57 U.S. (16 Howard) 288, 302 (1853).

Finally, the intervenors conplain that the d obal Settlenent
Agreenent purports to rel ease clainms which do not present “a case
or controversy.” This m sconstrues the nature of the settlenent
whi ch does not purport to make any determ nation of the validity or
anount of individual personal injury clains against Fibreboard.
What the settlenent does is address the imedi ate and i nportant
controversy of whether future claimants will be able to receive
conpensation for their injuries before Fibreboard runs out of
noney. It resolves this controversy by settling the insurance
coverage litigation, capping the anmount recovered by individua
plaintiffs at $500,000, prohibiting punitive damage awards, and
limting the anount that the d obal Trust can pay out in any given
year. These provisions are designed to ensure that |ateconers do
not find their clains inpaired because the winners of the race to
t he courthouse have clained all of Fiberboard s assets inthe early
rounds of individual litigation. The argunent that plaintiffs who
have al ready been exposed to asbestos have no justiciable interest
in ensuring that funds remain available to conpensate them when

they contract asbestos-rel ated di seases i s not supportabl e and has
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been widely rejected. See In re Johns-Manville Corp., 36 Bankr.

743, 749 (S.D. Bankr. N'Y. 1984); Carlough v. Anthem Products

Inc., 10 F.3d 189, 196 n. 4 (3d Gr. 1993). The intervenors’
objection is neritless.

The district court properly found that Fi breboardis alimted
fund which will be depleted to the detrinent of |ateconers if
clains are litigated on an individual basis. Due process requires
that class nenbers in Ahearn, an equitable class action for a pro-
rata distribution of a I|imted fund, recei ve adequate
representation by class representatives with simlar interests.
The district court did not abuse its discretion in finding that
these requirenents were net and certifying this suit as a Rule

23(b)(1)(B) class action.

C. O her njections

1. “Friendly” suit

The intervenors assert that Ahearn was a collusive or
“friendly” suit in contravention of the “case or controversy”
requi renment of Article Ill in the Constitution. Specifically, the
intervenors allege that (1) there was no real conflict between the
parties because the conplaint and settlenent were filed the sane
day and cl ass representatives never intended to litigate the clains
alleged in the conplaint, and (2) the defendants handpi cked the
plaintiffs’ attorneys. These argunents fail because they conflict
with relevant caselaw and do not address the district court’s

findings of fact regarding the non-collusive nature of the
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settl enent negoti ati ons. The intervenors also ignore the
adversarial positions which the parties occupi ed before settl enent
negotiations and the positions to which they will return if the
settlenent is not approved.

A “case or controversy” under Article IlIl requires that the

parties be truly adverse. United States v. Johnson, 319 U S. 302

(1943). This requires a continuing controversy, Preiser v.

Newkirk, 422 U S. 395, 401 (1975), and an “honest and actual
antagoni stic assertion of rights.” Johnson 319 U S. at 305

(quoting Chicago & G and Trunk Ry. Co. v. Wl lman, 143 U S. 339,

345 (1892)).

The parties in Ahearn filed their proposed settlenent
agreenent on the sane day as the plaintiff class filed its
conplaint sothey clearly did not intendto litigate the conplaint.
However, this does not change the adversarial nature of the
di sputes which the settl enent resol ves and does not contradict the
district court’s finding that settl enent negotiati ons were heat ed,
difficult and conducted at arms |ength. The intervenors are
apparently asking us to hold that the suit is either noot or
collusive sinply because it was filed at the sane tine as a
settlenment requiring court approval. Neither of these concl usions
IS supportabl e.

The Suprene Court has stated that the exi stence of a proposed
settl enment does not render an action noot where judicial approval
of the settlenent is required before the settlenment wll bind the

parties. Havens Realty Corp. v. Coleman, 455 U S. 363, 371 n. 10
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(1982). Ahearn was a class action that could not be settled
W t hout court approval so the parties’ agreenent to settle the case
did not nmake it noot.

The ot her finding suggested by the intervenors, that the suit
is collusive sinply because the parties have resolved their
differences and seek only the judicial approval required by Rule
23(e), is equally unsupportable and has al so been rejected. See

Carlough v. Anthem Products, 10 F.3d 189, 201 (3d. Gr. 1993)

(adopting the reasoning of the district court’s COctober 6, 1993
opinion in Carlough v. Anthem Products, Inc., 834 F. Supp. 1437

1465 (E.D. Penn. 1993)); In re Joint Eastern and Southern District

Asbestos Litigation (Findley), 982 F.2d 721, 728 (2d Cr. 1992)

(conpl ai nt and settlenent filed the sanme day); SEC v. Randol ph, 736

F.2d 525 (9th G r. 1984) (controversy exi sts even though settl enent
and conplaint were filed the sane day).

The district court found that the Ahearn conplaint and
proposed settlenent were not collusive. The intervenors’
assertions to the contrary have no support in the record. The
district court found that the negotiation process was slow,
contentious and fraught wth di sagreenents on serious issues. |Its
exhaustive findings of fact detail the parties’ initial positions
and their slow novenent toward a settlenment that offers a fair
conprom se of their various clains.

The conplaint that Fibreboard handpicked the plaintiffs
attorneys is equally wthout nerit and tells only part of the

story. The record shows that Fi breboard did approach the attorneys
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to negotiate a global settlenent but the intervenors fail to
include inportant details such as (1) the plaintiffs’ |awers
i nvol ved in the negotiati ons have extensive experience i n asbestos
litigation, and (2) the district court found that the plaintiffs’
| awyers vigorously represented their clients’ position. W have
already concluded that the Gdobal Health daimant dass was
adequately represented by qualified attorneys. The fact that
Fi breboard initiated negotiations wth a group of highly
experienced, top-notch plaintiffs’ attorneys in order to craft a
gl obal settl enent suggests that Fi breboard wanted a fair settl enent

that a court was |ikely to approve.

2. Recusal of Judge Parker

The Fl anagan i ntervenors appeal from Judge Steger’s order in
the district court denying their notion to recuse Judge Parker
They argue that Judge Parker should not have nediated the
settlenment and then conducted a fairness hearing on the sane
settl enent. W review Judge Steger’s decision for abuse of

discretion. Inre Hpp, 5 F. 3d 109, 116 (5th Cr. 1993).

A judge nust disqualify hinmself wunder 8 455 if his
inpartiality "m ght reasonably be questioned.” 28 U S.C. § 455.
The standard for determning inpartiality depends on the source of
the judge’ s alleged prejudice. To the extent that a judge has
becone biased due to facts he has l|earned during a judicial
proceedi ng, he must recuse hinself only if fair judgnent would be

i npossible. Liteky v. United States, 114 S. . 1147, 1157 (1994).
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If the alleged partiality stens froma source other than a judici al

proceedi ng, a judge nust recuse hinself if a reasonable and
obj ective person, knowing all of the facts, would harbor doubts

concerning the judge's partiality.” United States v. Jordan, 49

F.3d 152, 155 (5th G r. 1995).

Judge Parker's role in the negotiating process was
i nsubstantial and stemed fromthree cases filed in his court. H's
actions were limted to appoi nting Judge Patrick E. Hi ggi nbot ham of
this court as a settlenent facilitator, appointing class counsel
for the d obal Health C ai mant C ass at the reconmendati on of Judge
Hi ggi nbot ham receiving regular reports of the negotiations and
medi ati ng the gl obal settl enment negotiati ons personally for part of
one evening. After the parties agreed to a settlenent, Judge
Parker held an extensive fairness hearing and appointed an
i ndependent guardian ad litem to report on the fairness of the
settlenment to the futures cl ass.

Judge Steger found that “[o]n the basis of the entire record
and taking all of M. Jaques’ allegations as true, . . . no
reasonabl e person woul d concl ude t hat Judge Parker is biased and no

reasonabl e person would harbor doubts about his inpartiality.”?

7 The district court also rejected the intervenors’ notion
under 28 U.S.C. 8 144. This statute requires that a party submt
an affidavit alleging facts that, if true, would convince a
reasonabl e person that bias exists. However, “[a] court may not
grant relief under 8§ 144 if a party’s counsel instead of the party
executes an affidavit alleging personal bias or prejudice.” Poneroy
v. Merritt Plaza Nursing Hone, Inc., 760 F.2d 654, 658-59 (5th Cr
1985) (citations omtted). The only affidavit before the district
court was submtted by counsel for the Flanagan intervenors,
Leonard Jacques, and therefore did not qualify for relief under 8§
144. The district court’s error in considering the recusal notion
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Qur review of the record confirns that Judge Parker carefully
avoi ded any appearance of inpropriety. The district court did not
abuse its discretion in denying the notion to recuse.

3. Plant Insul ati on Conpany

Pl ant | nsul ati on Conpany, a nenber of the dobal Third-Party
Cl aimant C ass, argues that its due process rights were viol ated
because it was not allowed to opt out of that class. Plant did not
attenpt to intervene in the proceedi ng before the district court so
it has no standing to appeal the district court’s ruling. The
Fifth CGrcuit has held that “non-named class nenbers do not have

standing to appeal the final judgnent in a class action

VWalker v. City of Mesquite, 858 F.2d 1073, 1074 (5th G r. 1988).

As a result, “we have no jurisdiction to consider an appeal by a
cl ass nenber who has not attenpted to intervene as a naned party.”

Loran v. Furr’s/Bishop’s Inc., 988 F.2d 554 (5th Gr. 1993). See

al so, Edwards v. Gty of Houston, 1996 W. 115638 (5th G r. April 1,

1996) (en banc) (uni ons had no standing to appeal the court’s final
j udgnent because t hey never becane naned parties or intervenors in
the suit). Accordingly we dismss Plant’s appeal for |ack of

st andi ng. 8

under 8 144 was harm ess in any event because the court properly
concluded that even if the facts in the affidavit were assuned
true, a reasonable person would find that no bias exists.

8 Two ot her woul d-be appellants al so | ack standi ng under this
rule. However, we need not dismss their appeals for |ack of
st andi ng because they are di sm ssed on ot her grounds.

On March 25, 1996, Jeffrey Mack Chapin fil ed notices of appeal
conpl ai ning of orders entered in Ahearn and Rudd. These noti ces of
appeal which were consolidated into Ahearn and Rudd were untinely
and are therefore di sm ssed.
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4. Ot her objections of the Flanagan intervenors

The Fl anagan i ntervenors rai se several nore objections conmopn
to Ahearn and Rudd. They argue that nerchant nariners are
differently situated from other nenbers of the dobal Health
Cl ai mant C ass because of differences between admralty | awand t he
tort |aw of sone states. This argunent ignores the fact that the
A obal Settlenent Agreenent allows claimants the sanme rights they
woul d receive inthe tort system(limting only the anount of total
damages and punitive danmages). Admralty law will provide the
backdrop for any maritine plaintiff’s settlenent because that |aw
W Il govern the trials of maritine plaintiffs who choose the back-
end opt-out provision.

Finally, the Flanagan intervenors claim that the district
court inproperly used defendant cl asses. They argue that def endant
classes are only appropriate in cases where defendants are guilty
of egregi ous m sconduct. This argunent has no support in the
| anguage of Rule 23 and is contrary to a w de range of cases where
courts have certified defendant classes wthout requiring a

“W despread pattern of wongful conduct.” See e.q., Blake v.

Arnett, 663 F.2d 906, 911-13 (9th Gr. 1981) (defendant cl ass of
Yurok Indians on counterclains seeking declaration elimnating
alleged Indian treaty rights in land held by |unber and m ning

conpany); Board of Regents of University of Nebraska v. Dawes, 522

Kenneth Smth has also filed notices of appeal conpl ai ni ng of
the orders in Ahearn and Rudd. Smith’s notices of appeal have al so
been consolidated into Ahearn and Rudd and are dism ssed due to
Smth's failure to pay the docketing fee and failure to file an
appel l ate brief.
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F.2d 380, 381 (8th Cr. 1975) cert. denied, 424 US 914

(1976) (def endant cl ass of enpl oyees al | egedl y di scri m nat ed agai nst

by plaintiffs); Garneau v. Gty of Seattle, 897 F. Supp. 1318, 1320

(WD. Wa. 1995)(defendant class of |owincone tenants seeking

relocation assistance from plaintiffs); Houston Chapter of the

Int’l Ass’n of Black Professional Firefighters v. Houston, 1991 W

340296, at *3, *28 (S.D. Tex. My 3, 1991) (defendant class of
present and future non-bl ack, non-Hispanic firefighters who will be

eligible for certain ranks in the Houston Fire Departnent).?°

I11. RUDD
In addition to the clains addressed above, the Flanagan

i ntervenors nmake several objections specific only to Rudd.?°

19 The Fl anagan intervenors also argue that clainms which
Fi berboard al ready knew about (those of M. Jaques’ clients) cannot
be “future clainms” sinply because they were not filed before the
settl enment was reached. This objection is asserted w thout any
basis in law and fails to explain how clains which have not yet
been filed coul d be anything other than “future clains” in the eyes
of a court.

The Fl anagan intervenors also claimthat they are appealing
the judgnent entered in Ahearn which approves the Trilateral
Settlenment Agreenent as a fair settlenment of the coverage
litigation between Fi breboard and the Insurers. However, Flanagan
failed to raise this issue in his initial brief and has not
denonstrated that he has standing to challenge this judgnent. On
appeal, this court will not reach issues not raised in the initial
brief. United Paperworkers Intern. U v. Chanpion Intern., 908
F.2d 1252, 1255 (5th Gr. 1990). Additionally, Flanagan has fail ed
to denonstrate (or nmake any argunent) that he is a proper party to
appeal the judgnent approving the fairness of the settlenent of the
coverage litigation between Fibreboard and the Insurers. See Rohm

& Hass Tex. v. Otiz Bros. Insulation, 32 F.3d 205 (5th Gr. 1994).

20 The Fl anagan i ntervenors argue that Rudd was i nappropriately
certified as a 23(b)(1)(B) class. W do not consider the nerits of
this argunent because the district court found, and we agree, that
t he defendant class in Rudd coul d al so be certified under 23(b) (2).
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A. Fi breboard as an Indi spensable Party

The Fl anagan intervenors argue that the Rudd action nust be
dismssed for lack of an indispensable party, Fibreboard.?
Al t hough they failed to raise this issue in the district court, we

may still consider it on appeal. United States v. Sabine Shell,

Inc., 674 F.2d 480, 482 (5th Cr. 1982). However, "failure to
raise the issue of joinder until this appeal mtigates against a
finding in their favor." Id. at 483. W agree with the Ninth
Circuit that "when the judgnent appealed from does not in a
practical sense prejudicially affect the interests of the absent
parties, and those who are parties have failed to object to non-
joinder inthe trial court, the reviewing court will not dism ss an

otherwi se valid judgnent." Sierra Cub v. Hathaway, 579 F.2d 1162,

1166 (9th Gr. 1978), cited wth approval in McCulloch v. G asqgow,

620 F.2d 47, 51 (5th Cr. 1980). See also Judwin Properties Inc.

V. United States Fire Insurance Co., 973 F.2d 432, 434 (5th Cr.

None of the intervenors appeals the propriety of certification
under this provision.

2l Rule 19(b) requires a district court deciding the question
of indispensability to consider:
first, to what extent a judgnent rendered in the person's
absence mght be prejudicial to the person or those
already parties; second, the extent to which, by
protective provisions in the judgnent, by the shapi ng of
relief, or other neasures, the prejudice can be | essened
or avoided; third, whether a judgnent rendered in the
person's absence wi |l be adequate; fourth, whether the
plaintiff will have an adequate renedy if the action is
di sm ssed for nonjoi nder.
Fed. Rule Gv. Proc. 19(b).
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1992) and Sabine Shell, 674 F.2d at 483.

Both the Trilateral Health O aimant Cass and the Tril ateral
Third-Party Caimant C ass agreed to a consent judgnment sought by
the Insurers declaring approval of the Trilateral Settlenent
Agreenent and the rel ease of the Insurers. Because Fi breboard has
al ready consented to entry of a simlar release of the Insurers in
Ahearn, the Rudd judgnent does not prejudicially affect Fibreboard.

Thus, Rudd should not be dism ssed for want of an indispensable

party.

B. Justiciability of the Rudd C ai m

The Fl anagan i ntervenors argue that the Rudd conplaint fails
to state a cause of action or a “case or controversy.” The
I nsurers in Rudd seek declaratory and i njunctive relief determ ning
that (1) the Trilateral Settlenent Agreenent is fair, reasonabl e,
and negotiated at armis length in good faith; (2) the defendant
cl asses approve of the Trilateral Settlenent Agreenent and the
rel ease of the Insurers; and (3) the defendant cl asses be enjoi ned
fromasserting future clains against the Insurers.

The Decl arat ory Judgnent Act does not expand the jurisdiction

of the federal courts. See Skelly Gl Co. v. Phillips Petrol eum

Co., 339 U S 667, 671-72 (1950). Simlarly, it does not create
substantive rights; it is only a procedural device that enhances
the renedies available in the adjudication of a case or
controversy. See Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 240
(1937).
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A justiciable case or controversy exists as long as the

court's ruling will affect "tangible legal rights.” ASARCO Inc.

v. Kadish, 490 U S. 605, 619 (1989). In Maryland Casualty Co. v.

Pacific Coal & Gl Co., 312 U S 270, 61 S.Ct. 510 (1941), the

Suprene Court stated that "[b]Jasically, the question in each case
is whether the facts alleged, under all the circunstances, show
that there is a substantial controversy, between parties having
adverse legal interests, of sufficient imediacy and reality to
warrant the issuance of a declaratory judgnent." 1d. at 273, 61
S.Ct. at 512,

I n Rudd, the I nsurers seek a declaratory judgnent that because
the Trilateral Settlenent Agreenent is fair and negotiated i n good
faith, it cuts off all rights of both Trilateral Health C ai mants
and Trilateral Third-party Cdaimants to paynents under the
policies. The Insurers were justifiably concerned that after they
spend $2 billion on the Trilateral Settlement with Fibreboard, the
settl enment coul d be chal |l enged by asbestos victins and third-party
claimants, particularly if Fibreboard becones insolvent. The
Insurers in Rudd sought to cut off this potential challenge by
obtai ning the declaratory and injunctive relief described above.

Many states recognize that a tort victiminjured during the
policy period has sufficient legal interest in that policy to
attack subsequent changes that affect the right to recover -- i.e.,
reformati on, cancellation, or settlenent of the policy. See, e.q.,

Maryl and Casualty Co., 312 U S. at 273-74 (a tort victim has a

potential financial interest inthe injurer’s insurance policy, and
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the inpairnment of this interest is an injury that wll support

standing under Article 111); Bankers Trust Co. v. Od Republic

| nsurance Co, 959 F.2d 677, 682 (7th Cr. 1992) (“the victimof an

insured’s tort, even though he is not a third-party beneficiary of
his injurer’s insurance policy, has alegally protected interest in
that policy before he has reduced his tort claimto judgnent”).
Sone states even require the injured party to be included in any
negoti ations of policy changes that will affect their rights. See

€.d., Smth & Wesson v. Birm nghamFire Ins. Co., 510 N. Y.S. 2d 606,

608 (N. Y. A D. 1987); Maryland Cas. Co. v. Wlson, 433 P.2d 650, 652

(Ariz. App. 1967); Shapiro v. Republic Indem Co., 341 P.2d 289,

292 (Cal. 1959); Wnack v. Allstate Ins. Co., 296 S.W2d 233, 236

(Tex. 1956). Thus, the Insurers faced a substantial threat of
collateral attacks from nmenbers of both the Trilateral Health
Claimant Class and the Trilateral Third-party Caimnt C ass
asserting that the Trilateral Settlenment was unfair or fraudul ent.
A true controversy existed.

The Flanagan intervenors also argue that the Trilateral
Settlenment Agreenent is effective only if the Ahearn settlenent is
rej ected. Fl anagan argues that this continguency precludes a
finding that Rudd is an adjudication of a "present right upon

established facts.” Brown & Root, Inc. v. Big Rock Corp., 383 F. 2d

662, 665 (5th Cr. 1967).
The Trilateral Settlenment Agreenent contains provisions that
becone operative regardless of whether the 4 obal Settlenent

Agreenent is ultimately approved or di sapproved; for exanple, the
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parties agree in the Trilateral Settlenent Agreenent to conproni se
all Fi breboard's clains under the i nsurance policies not previously
released, including clains for property danages. The d obal
Settlenment Agreenent only refers to personal injury clains filed
agai nst Fibreboard after August 27, 1993. Therefore, the
effectiveness of the Trilateral Settlenent Agreenent is not wholly
contingent on the outcone in Ahearn

Mor eover, the case would be ripe even if the effectiveness of
the Trilateral Settl enment Agreenent were wholly contingent upon the

di sapproval of the G obal Settlenment Agreenent. In Chevron U S A,

Inc. v. Traillour QI Co., 987 F.2d 1138 (5th Cr. 1993), we found

a case woul d be ri pe for adjudication notw thstandi ng the exi stence

of sone contingency to the claim if either (1) there is "a

substantial possibility" that the contingency wll occur, or (2)
the only questions being presented "are purely legal ones.” 1d. at
1154. W found judicial resolution of contingent clains is

consistent with the purpose of the Declaratory Judgnent Act which

is "to settle actual controversies before they ripen into
violations of l|aw or breach of sonme contractual duty." | d.

(quoting Hardware Mutual Casualty Co. v. Schantz, 178 F.2d 779, 780

(5th Gir. 1949)).

I n Rudd, the contingency that the gl obal settlenent m ght not
receive court approval or mght be successfully attacked was a
substantial possibility; the global settlenent was an innovative
approach to unique circunstances. The parties to Ahearn had no

assurance that a court would accept this settlenent which is the
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reason the Ahearn plaintiffs insisted on a back-up agreenent to
settle the coverage issue. Thus, we agree with the district court

that the Rudd conplaint presented a justiciable claim

CONCLUSI ON

Al t hough appel | ants’ argunents chal | engi ng t he approval of the
gl obal settlenent are not insubstantial, on the unique facts
presented here they do not carry the day. The gl obal settl enent
was driven by insurance coverage litigation between Fi breboard and
the I nsurers whi ch woul d have been cat astrophi c for whonever was on
the | osing side. None of the parties was prepared to take the
enornous risk inherent in that litigation. The gl obal settlenent
offers all sides the best solution possible by elimnating costly
di sputes between Fi breboard, its insurers, and asbestos clainmants
and ensuring an equitable distribution to asbestos claimnts. The
$1.5 billion global settlenment was a major acconplishment by all
parties concerned and no one seriously challenges its adequacy or
the desirability of avoiding another bankruptcy of a vigorous
Ameri can conpany.

For the reasons stated above, we conclude that in this case
none of the legal inpedinents argued by appellants precluded the
district court fromapproving the global or trilateral settlenents.
Both settlenents were legally sound resolutions of serious
di sagreenents. The judgnent of the district court is

AFFI RVED.
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JERRY EE. SMTH, G rcuit Judge, dissenting:

| . | nt roducti on.

The district court and the najority undoubtedly are driven by
a commendabl e desire to resol ve vol um nous personal injury clains
against an otherwi se strong Anmerican conpany and to ensure an
orderly transfer of funds from the conpany’'s insurers to its
victins. In order to acconplish this result, however, they have
extingui shed clains over which they have no jurisdiction and
deprived thousands of asbestos victins of basic constitutiona
rights. The result is the first no-opt-out, nmass-tort, settl enent-
only, futures-only class action ever attenpted or approved.

Ironically, the willingness to jettison centuries-old |egal
precepts hurts the very victins they intend to help: The settle-
ment forces asbestos victins to surrender their clainms in exchange
for a neager $10 mllion of Fibreboard s $225-250 nillion net
wor t h. They al so benefit from Fi breboard’ s settlenent with its
insurers, but Fibreboard and the insurers had powerful incentives
to settle that dispute by thenselves; in fact, they did so for $2
billion.

There was no need even to involve the class in those negoti a-
tions, much less to sacrifice its interests. “Thus, the class

menbers appear to have traded Fi breboard’ s liability for nothingto
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which they did not already have a right.”??

On the other hand, the district court and the nmajority have
bail ed Fi breboard’s shareholders out of a mammoth liability and
awarded $43.7 mllion to class counsel. This suit was supposedly
br ought on behal f of Fi breboard s victins, but of the four entities
directly affected by the settl enentSSFi breboard, class attorneys,
courts, and asbestos victinsSSthe victins were the only entity
absent fromthe bargaining table. Perhaps for that reason, they
al so were the only | osers.

How could well-intentioned judges sancti onSSi ndeed, conpel SS
such an untoward result? Apparently this is sinply a case of
judgesSSboth trial and appellateSStrying too hard to solve the
vexi ng problens posed by unending asbestos litigation. Havi ng
certified at | east two other high-profile asbestos class actions, 2
then-Chief District Judge Parker was acutely aware of the problens
posed by asbestos litigation. In the end, he appears to have
becone too close to both the overall problem and the instant
settlenent to continue to act in ajudicial capacity in this case.?

When Fi breboard and cl ass counsel announced at a court hearing

22 John C. Coffee, Jr., Class Wars: The Dilemma of the Mass Tort O ass
Action, 95 Cauvm L. Rev. 1343, 1420 (1995).

23 See In re Fibreboard Corp., 893 F.2d 706 (5th Gir. 1990) (granting wit
of mandamnus); Jenkins v. Raymark | ndus., 782 F.2d 468 (5th Gr. 1986) (affirmng
certification).

24 For exanple, certain of the appellants make much of a gathering Chief
Judge Parker arranged at his house during which, allegedly, counsel SSespecially
the insurers’ SSwere hounded into settling. | reach no conclusion regarding the
details of this episode except that it denonstrates both that the proceedings in
this case were unusual and that Chief Judge Parker was aggressively involved in
the settlenent.
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that they had reached a settl enent, Chief Judge Parker referred to

“extensive negotiations between counsel that the Court has

participated in.” Also at that tinme, and | ong before the fairness
hearing, he said, “W wll trust in the scholarship, the good
j udgnment and common sense of the . . . courts of appeal in the
event this cones to their attention.” |In short, Chief Judge Parker

tried his best to solve a perplexing problem and it is our task to
figure out whether that solution is |legally sustainable.

There are two primry problens: (1) Fibreboard, class
counsel, and Fi breboard s other creditors have conbined to profit
at the expense of absent class nenbers; and (2) this case is an
affront to the integrity of the judicial system As we observed
when reversing Chief Judge Parker’s certification of another class
action agai nst Fi breboard: “The Judicial Branch can offer the tri al
of lawsuits. It has no power or conpetence to do nore.” Fibre-

board, 893 F.2d at 712.

A. | nportance and Uni queness.

This case is extraordinarily inportant. Prior to the filing
of this suit, no one had ever attenpted a no-opt-out, nmass-tort,
settlenent-only, futures-only class action. Ever since the
district court’s certification order, however, corporate Anerica
has been “anxiously awaiting” a decision in this case. Richard B
Schmtt, The Deal Makers: Sone Firns Enbrace the Wdely Dreaded
Cl ass-Action Lawsuit, WALL ST. J., July 18, 1996, at Al. The

maj ority’ s unequi vocal approval of Fibreboard s |itigation strategy
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undoubtedly will lead “other financially threatened conpanies
t hroughout the nation [to] utilize it as a road map for sheltering
their assets and i nproperly restricting the rights of their present
and future victins.” Amicus Br. of Trial Lawers for Public
Justice at 2-3.

Thus, the majority’s reliance upon the “unique facts” of this
case, see nmmj. op. at 66, is ironic: The unique fact of the
i nsurance dispute is sinply irrelevant, and the other unique
factsSSa corporate defendant’s hand-pi cking class counsel, cutting
a side deal, reaching a “global settlenent” affecting only “future”
plaintiffs, and choosing a synpathetic judge to approve the
settlenmentSSlikely wll becone far too comon nowthat the majority
has approved of them “[What was neant to provide a renedy for
t hose who woul d otherwi se |ack one, enabling them to pool their
voi ces and finances, will becone a device to take away renedies
fromthose who could otherw se invoke them” John Leubsdorf, Co-

Opting the Cass Action, 80 CorNELL L. Rev. 1222, 1223 (1995).

B. The Need for Procedural Protections.

Two primary errors led the district court and the mpjority
astray. These are, first, underestimating the inportance of
jurisdictional and procedural protections for absent cl ass nenbers,
and second, departing from the judiciary’ s exclusive area of
aut hority and conpet enceSSt he resol ution of |awsuits.

We nust keepin mnd that it was the def endant SSFi br eboar dSSwho

{3

selected the class that was to “sue” it and the class action
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| awers who were to do the dirty work. Fibreboard hand-pi cked a
class that was uniquely vulnerable to exploitation, class counsel
who were widely reported to have sold out a simlar class, and a
court with a reputation for favoring a global settlenent. d ass
counsel then cut a side deal with Fi breboard before agreeing to the
class settlenent, and the district judge presided at the fairness
hearing on the very settlenent he had helped to craft.

The settl enent extingui shes clainms of peopl e over whomwe | ack
jurisdiction, sone of whom have not yet been injured and others of
whom have not even been born. It also prevents such future
claimants from opting out, because of a supposed need to divide a
limted fund anong a |arge nunber of claimants, but it grants
automatic opt-outs to all those who already had filed suit.
Coi ncidentally or not, this gerrymandered cl ass definition includes
t hose nost vul nerabl e to abuse whil e excluding those nost likely to
intervene, to nonitor class counsel, and to oppose the settl enent.

It is fair to question for whomcl ass counsel really worked.
Fi breboard picked them the district court approved them the
insurers paid them and in exchange, they bailed out Fibreboard s
sharehol ders and relieved district courts of potentially thousands
of casesSSat the expense of the absent asbestos victins whom cl ass
counsel purportedly represent.

| f all that was at stake for individual class nenbers was

sone nom nal conpensation for having been charged an

extra five cents on a bag of potato chips, one m ght not

be too concerned with how the courts enforced class

counsel s duties to these people. But often nmuch nore is

at stake, such as whether a plaintiff will recover for a

fatal illness caused by a defective product, and if so,

how nuch. Today, such a person nmay have her rights
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adjudicated by a court wthout actual notice of the
action and before she even knows she has been injured.
Fantastic as this may seem. . ., it is true.?®
But it need not be. Even rudinentary constitutional protectionssSS
such as accordi ng absent class nenbers adequate representation and
adjudicating only their presently-existing, legally cognizable
i njuriesSSwoul d have prevented Fibreboard from perpetuating this

unfortunate m scarriage of justice.

C. Leqgi sl ated Tort Reform

The district court legislated a bold and novel tort reform
proposal thinly disguised as the settlenent of a |awsuit. o
course, there never was a lawsuit: Fibreboard and its hand-pi cked
class counsel agreed to file a suit only if they already had
settled it. Thus, Chief Judge Parker began his opinion by stating,
“This action was filed to obtain judicial approval of a class
settlenent.” Ahearn v. Fibreboard Corp., 162 F. R D. 505, 507 (E. D.
Tex. 1995).

The cl ass conpl ai nt al | eges exposure-only cl ains for which the
settl enent provides no conpensation. C ass counsel even conceded
that, as a matter of practice, they do not pursue such clains on

behal f of their own clients; instead, they wait and file suit after

25 Susan P. Koni ak, Through the Looking @ ass of Ethics and the Wong with
Rights W Find There, 9 Geo. J. LEGAL ETHICS 1, 13 (1995). The Ahearn and CGeor gi ne
settl enents have recei ved significant attention in the acadenmic literature, nost
of it extrenely negative. See, e.g, Coffee, supra note 1, at 1393-1404; Roger
C. Cranpton, Individualized Justice, Mass Torts, and “Settlenment C ass Actions”:
An I ntroduction, 80 CorNeLL L. Rev. 811, 825-35 (1995); Susan P. Koni ak, Feasting
Wil e the Wdow Weeps: CGeorgi ne v. Anthem Products, Inc., 80 CorNeLL L. Rev. 1045
(1995); Richard L. Marcus, They Can’t Do That, Can They? Tort Reformvia Rule
23, 80 CorNELL L. Rev. 858, 898-900 (1995).
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a plaintiff actually has suffered an injury. The only reason to
i nclude those clains in the conplaint was to manufacture jurisdic-
tion over class nenbers who have not yet manifested synptons of
asbestosis or otherw se suffered a |l egally cogni zable injury. Even
that attenpt to trunp up jurisdiction should fail, however, as nmany
states do not recogni ze an exposure-only cause of action.

Moreover, the settlenent does not resolve the rights of
i ndi vidual class nenbers. The only genuinely judicial aspect of
approving the settlenment is the release of Fibreboard from
liability to the class, or nore specifically, the transfer, from
Fi breboard’s shareholders to its victinms, of the risk that
Fi breboard’ s i nsurance assets are inadequate.

The renmai nder of the settlenent is purely legislative: d ass
menbers’ causes of action are repealed in favor of the equival ent
of a workers’ conpensation regine.?® The Association of Trial
Lawers of Anerica sunmed up this point nicely in an am cus brief
opposing the settlenent: “The alcheny of the [instant] settl enent

had the effect of transform ng the conmon | aw damage cl ai ns

of asbestos victins, which were clearly safeguarded by the right to

26 The purported “back-end opt-out right” likely will prove to be no right
at all. Before he may even file a lawsuit, a victimnust (1) file a claimwith
the trust and wait for it to evaluate his claim (2) engage in settlement
di scussions; (3) proceed to nediation; and (4) participate in non-binding
arbitration.

Even after securing a court judgnent in his favor, the claimant may not
enforce that judgnent; instead, he nmust accept install nent paynments over a nunber
of years. Hi s recovery is capped at a pre-set dollar anpbunt, and he is barred
fromrecei ving punitive danages or pre- or post-judgnment interest. In short, the
settlenent ensures that the trust can nmake trial an inpracticable method of
recovery, forcing class nenbers to settle wthin the confines of the
admi ni strative procedure devised by Fibreboard and cl ass counsel

73



trial by jury, into admnistrative clains without that right.”
Am cus br. at 9.

Even if exchanging state tort law for this private, alterna-
tive dispute resolution nmechanism were the boon to class nenbers
that the majority holds it out to beSSand | doubt that it is, see
infra part | XSSsuch a policy decision is “better addressed to the
representative branchesSSCongress and the State Legislature.”
Fi breboard, 893 F.2d at 712. In addition, Fibreboard hardly
deserves nore than $200 million for drafting the |egislation.

“[T]raditional ways of proceeding reflect far nore than
habit.” Fibreboard, 893 F.2d at 710. As judges are trained and
equi pped to adjudicate, not legislate, it is understandable that
the courts have fallen prey to powerful special interest groupsSSa
weal thy defendant and the class action barSSand unwittingly

di sserved the very victins the courts were intended to help.

D. Constructive Bankruptcy.

Nor does Fibreboard s “constructive bankruptcy” justify
abri dgnent of absent class nenbers’ substantive state |law rights.
I n bankruptcy, the clains of all of Fibreboard s creditors, not
just its “future” personal injury victins, would be cranmred-down.
Permtting Fibreboard to effect a reorganization bankruptcy
proceeding in the guise of a futures-only class action circunments
the detailed protections of the Bankruptcy Code for the express
pur pose of inposing the entire cost of the bailout on Fi breboard’ s

nmost vul nerable creditors, to the betterment of its sharehol ders.
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The Second Circuit decertified a simlar settlenment class for
preci sely that reason

Evasi on of bankruptcy is . . . not wthout costs or other

perils. . . . [C]lass nenbers in cases such as this

woul d have no say in the conduct of the court-appointed

class representatives and, unlike creditors in bank-

ruptcy, are not able to vote on a settlenent. For them

it would be “cramdown” fromstart to finish
Keene Corp. v. Fiorelli (In re Joint E & S. D st. Asbestos
Litig.), 14 F.3d 726, 732 (2d Cr. 1993) (citation omtted). The
am cus brief of the Trial Lawyers for Public Justice puts the point
more forcefully: “[l]nstead of protecting class nenbers fromthe
risk that their ability to obtain relief from Fi breboard wll be
‘substantially inpaired,’” certification of the proposed settl enent
cl ass here ensures that the class nenbers’ ability to obtain relief

fromFi breboard will be totally elimnated.” Amcus br. at 6.

E. Creating a Circuit Split.

Qur sister circuits have rejected all other actions that cane
even close to attenpti ng what Fi breboard has done here. The Ninth
Circuit has squarely held that opt-out rights are available in al
cl ass acti ons seeki ng predom nantly nonetary damages, regardl ess of
t he subsection under which they were certified. See Brown v. Ticor
Title Ins. Co., 982 F.2d 386, 392 (9th Cir. 1992), cert. dism ssed,
511 U. S. 117 (1994). Two other circuits appear to agree wth the
Ninth, and none has expressly disagreed. See infra note 16.
Wthout even citing that authority, however, the nmajority arbi-
trarily limts opt-out rights to actions certified under FED. R
Cv. P. 23(b)(3), see maj. op. at 50 n.16, exalting an irrel evant

75



technicality over the underlying reality and creating a circuit
split in the process.

Earlier this year, the Third GCrcuit firmy held that class
counsel cannot adequately represent both extant and |atent
claimants in a futures-only asbestos class action. Ceorgi ne v.
Ancthem Prods., 83 F.3d 610, 630-31 (3d Cr. 1996). The court
explained that while extant clainmantsSSthose who have already
incurred injuriesSSdesire imediate, unlimted recovery from the
trust, latent claimntsSSthose who have yet to suffer an in-
jurySSdesire that recovery be capped or delayed to ensure that
extant claimants will not deplete the fund. 1d.

The majority nentions CGeorgine only in a brief footnote,
distinguishing it on the ground that the Georgine settlenent
provides a detailed clains resolution schedule, while the Ahearn
settl enent does not. See maj. op. at 23 n.8. Cass counsel still
served conflicting interests, however, and postponing sone
distributional issues until after certification and appeal hardly
makes them di sappear. The majority may prefer the devil it does
not knowto the devil it does, but | amloath to nake that deci sion
for an entire class of people who are not even aware that we are
“adjudicating” their rights.

On the other hand, the majority is correct that Keene is easy
to distinguish, for the defendant in that action was forthright:
Instead of retaining plaintiffs’ counsel and having them file a
conplaint asserting clains they had no intention of pursuing (as

occurred here), the asbestos manufacturer asked the court to
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oversee the negotiation of a settlenent. See Keene, 14 F.3d at
728-29. The Second Circuit dismssed the action, finding that “it
is a self-evident evasion” of the Bankruptcy Code, “the exclusive
| egal system established by Congress for debtors to seek relief.”
ld. at 732. Future defendants presumably will draw one of two
conclusions: Involve the court as little as possible in settlenent
class actions, or file in the Fifth Crcuit.

In sum the settlenent fails either a customary | egal anal ysi s
or a common-sense snell test. | respectfully but vehenently

dissent fromall but part I1l of the majority opinion.

1. Facts and Procedural History.

Though the background to this case is sonewhat conplicated,
the key facts are hard to overl ook. Fi br eboard approached four
plaintiffs’ |awers, including Ron Mtley and Joe R ce, and
suggested that they negotiate a “global settlenent” of all of
Fi breboard’ s asbestos liabilities. The negotiations initially
failed, perhaps because of the nmassive scope of the undert aking.

Fi breboard then adopted a risky strategy of assigning clains
against its insurers in settlenent of individual suits. The danger
was that these settlenents arguably violated the insurance
policies. Fortunately for Fibreboard, a California court approved
t he deal s.

Then sonething odd happened: Fi breboard settled a |arge
nunber of cases with Ness MtleySSMotley and Rice’ s |aw firnbSby

assigning insurance assets, and brought an action in the Eastern
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District of Texas seeking approval of the settlenment. Wiy woul d
Fi breboard, a California conpany, roll the dice in Texas when it
had already won in California? Because sonething inportant had
happened i n Pennsyl vani a.

The Judi cial Panel on Multidistrict Litigation had transferred
all pendi ng asbestos cases not yet ontrial to a district court in
Pennsyl vania. See Georgine v. Anthem Prods., 83 F. 3d 610, 619 (3d
Cr. 1996). Then-Chief Judge Robert Parker of the Eastern District
of Texas wote a letter to the transferee judge, telling himthat
he (the Pennsylvania judge) was “the Eisenhower of this D Day
operation” and encouraging himto prod the parties to a gl oba
settlenment. See Coffee, supra note 1, at 1390.

Wien the plaintiffs’ steering conmttee rejected such a
proposal, twenty defendants approached a mnority faction of the
comm tteeSSMot | ey and Gene LocksSSand reached a gl obal settlenent
wth them See id. at 1391-92, 1457. Actually, they nade a series
of deals: a class action settlenment for future asbestos victim
claimants and separate settlenents for the | awers’ pre-existing,
i ndi vidual clients.

The separate settlenents were significantly nore lucrative
than the class one. See id. at 1392-93; Koni ak, Feasting, supra
note 4, at 1052. In fact, Mdtley received fifty percent nore for
his own clients than he did for those in the class. See Coffee,
supra note 1, at 1397; Koniak, Feasting, supra note 4, at 1067
The Third Crcuit rejected the settlenent, finding that class

counsel SSi ncluding MotleySSwere hopelessly conflicted. See
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Ceorgine, 83 F.3d at 630-31.

As the Ceorgine negotiations concluded, Fibreboard and Ness
Mtley settled a nunber of cases and, as noted above, filed an
action in Chief Judge Parker’s court. Fibreboard thereby secured
cl ass counsel with a track record of making gl obal settlenents and
a judge with a denonstrated commtnent to them

Fol |l om ng the Georgine pattern, class negotiations reached an
i npasse over the future of Ness Mdtley' s remaining cases agai nst
Fi breboard. The court-appointed “Settlenent Facilitator,” Judge
Patrick H ggi nbotham then suggested that they settle those cases
before attenpting further negotiation of a global settlenent.
After concluding the Ness Motl ey deal SSwhi ch settl ed t he i ndi vi dual
clains for higher-than-average anounts, contingent upon successf ul
conpletion of a global settlenentSSFi breboard and class counse
resuned negotiation of such a settlenent.

As those negotiations drew to a close, Chief Judge Parker
i ntervened, taking counsel to his house for a final nediation
session. It appears that he was successful, for defense counse
eventually increased their offer to an anmount that class counsel
| ater accept ed.

Cl ass counsel then filed a conplaint in Chief Judge Parker’s
court, along with notions to certify the class and approve the
settl enent. The judge certified the class and found that the

settlenent was fair.
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And Fi breboard’ s stock soared. %’

[11. The Forest for the Trees.

The majority commts two fundanental errors: first, treating
justiciability, due process rights, and certification criteria as
mer e annoyances to be brushed aside in pursuit of what it believes
to be the greater good; and second, failing to assess the aggregate
effect of its restrictions on asbestos victinms’ due process rights.

Justiciability and certification requirenents are indispens-
able in any class action. Justiciability |ooks, anong other
things, to whether a person has suffered a legally cognizable
injury. If an individual has not been legally injured, it is
unli kely that he woul d receive notice of the action or realize that
he is a nmenber of the class. Even if he becane aware of the
action's potential effect on his legal rights, he would |ikely
remai n apathetic: Any effect on him is renote in tinme and
contingent on the future devel opnent of a di sease or other danage
or injury. Thus, such class nenbers are especially vulnerable to
abuse by cl ass counsel.

Simlarly, certification <criteria such as comonality,
typicality, and adequacy of representati on ensure that representa-
tivelitigationis truly representative. |f class counsel stand to
gain fromselling out the class or frombenefiting one subgroup of
claimants over another, sone or all class nenbers are deprived of

a neani ngful opportunity to be heardSSone of the nost fundanental

27 See Coffee, supra note 1, at 1402 & n.232.
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of all due process rights.

The majority addresses each class protection device in
isolation, always finding that the protection does not apply
because of a legal rule developed in a different context or an
historical analogy that fails to recognize the novelty of this
action. Such tunnel vision obscures the fact that while a
particul ar protection m ght not al ways be necessary, sone conbi na-
tion of protections is. Wen courts renove all neaningful safe-
guardsSSas the majority does hereSSclass nenbers suffer dramati -

cal ly.

A. The Danger I nherent in Representative Litigation.

“I't is a principle of general application in Anglo-Anerican
jurisprudence that one is not bound by a judgnent in personamin a
litigation in which he is not designated as a party ”
Hansberry v. Lee, 311 U S 32, 40 (1940). This “deep-rooted
historic tradition that everyone shoul d have his own day in court,”
18 CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE (hereinafter
“WRIGHT & MLLER') § 4449, at 417 (1981), creates the core of due
process: the rights to notice, to control one’s own case, and to an
opportunity to be heard.

The class action device is an equitable exception to this
bedrock principle. See Hansberry, 311 U S. at 41. Not surpris-
ingly, such a “fundanental departure fromthe traditional pattern

in Angl o- Anerican litigation generates a host of problens.” Mars

Steel Corp. v. Continental II1l. Nat’l Bank & Trust Co., 834 F.2d
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677, 678 (7th Gr. 1987). More bluntly, “class actions are
extraordi nary proceedings with extraordi nary potential for abuse.”
Ceneral Mdtors Corp. v. Bloyed, 916 S.W2d 949, 953 (Tex. 1996).

Accordingly, the Constitution’s guarantee of due process
requires us to use this joinder device carefully: |n exchange for
losing the right to prosecute his own action, a class nenber nust
receive a variety of substitute protections. See Phillips
Petrol eum Co. v. Shutts, 472 U S. 797, 811-12 (1985); Hansberry,
311 U. S. at 45. Though the Suprenme Court has largely refrained
from determining the scope of those protections, its scant
jurisprudence establishes two related principles: First, the
extent to which due process requires procedural protections
necessarily depends upon the extent to which class nenbers’
interests are infringed;?® and second, we nust neet new uses of the
device with new protections.?

In short, the safeguards required by due process necessarily
differ according to the type of action, and when confronted with a

new ani mal, we nust analyze those saf eguards anew. Rel i ance on

28 gee Shutts, 472 U.S. at 808-11 (finding that opt-out right, rather than

opt-inrequirenent, adequately protects class nenbers in light of burdens i nposed
on then).

29 gee Miullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313-14
(1950) (balancing interests of class nmenbers and efficient operation of nodern
investnment trusts). The mgjority’'s assertion that “[t]he rule that adequate
representation is all that due process requires for the traditional nandatory
class action in equity was not challenged by Shutts,” maj. op. at 49-50, is
erroneous. The Hansberry court reserved judgnment on what other procedures m ght
be required, see 311 U S. at 43-44, and the Court later found that nenbers of
nmandat ory cl asses have an additional due process right to adequate notice, see
Mul | ane, 339 U. S. at 318-19. Nor did Shutts construe Hansberry so narrowy. See
Shutts, 472 U.S. at 808-09 n.1 (“The holding in Hansberry, of course, was that
petitioners in that case had not a sufficient conmon interest with the parties
to a prior lawsuit such that a decree against those parties in the prior suit
woul d bind the petitioners.”).
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strained anal ogies to inapposite traditional actions |eaves us in
what one commentator has aptly |abeled a “due process quandary. ”3°
Thus the irony: The majority eviscerates well-established due
process protections because of the “unique facts” of the case, see
maj . op. at 66, but fails to recognize that those novel facts may
actually call for enhanced, not | essened, protections for vul nera-

bl e asbestos victins. 3!

B. WVulnerability of the d ass.

This case is indeed such a new ani mal . The district court
certified a cl ass

(1) including people who have not yet been injured or do
not yet know that they have been injured;

(2) excluding all present clainmants;
(3) for settlenent purposes only;

(4) in a mandatory action seeking predom nately nonetary
damages.

Certification of futures-only actions creates a massive
potential for abuse. Many putative future clainmants have mani -
fested no synptons and do not even know t hey were exposed. O hers
are the future spouses and children of asbestos victins, nost of

whom ei ther do not exist or could not possibly know that they are

30 see Linda S. Millenix, Oass Actions, Personal Jurisdiction, and
Plaintiffs’ Due Process: Inplications for Mass Tort Litigation, 28 U C. Davus L.
Rev. 871, 911-12 (1995); «cf. WIliam W Schwarzer, Structuring Milticlaim
Litigation: Should Rule 23 Be Revisited?, 94 Mcd L. Rev. 1250, 1255 (1996)
(observing that appropriate accommodation of conpeting interests differs
according to nature of class and clains).

31 W need not consider the outer limts of due process in this case,
however, as the district court failed to enploy even basic protections such as
opt-out rights and adequate representation
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cl ass nenbers. Thus, the due process standbysSSnotice and an
opportunity to be heardSSare neaningless to countless future
cl ai mants. %

Moreover, future claimants are, by definition, persons who
have not yet developed a sufficient interest in their clains to
file suit; thus, they are likely to be passive and particularly
vul nerable to exploitation.® Finally, courts have a rotten track
record with futures-only actions: O the two | argest such acti ons,
one is Ceorgine, and the other settlenent fell apart because the
parties radically underestinmated the nunber of clainmants. See
Coffee, supra note 1, at 1417-18 (di scussing failure of Dow Corni ng
settlenent).

These concerns are mtigated sonewhat by the breadth of the
“futures” class. Sone nenbers are presently injured and aware of
their injuries, and sone have even spoken with | awers. Wil e nost
of these claimnts m ght not have retained counsel for the sole
pur pose of intervening, sonme m ght have, and others at | east m ght
have chosen to opt out, had that protection not been renpbved as

well.3** O course, any such intervenors protect only their own

32 See Ivy v. Dianpnd Shantock Chens. Co. (In re Agent Orange Prod. Liab.
Litig.), 996 F.2d 1425, 1435 (2d. Cir. 1993) (observing that “providing
i ndividual notice and opt-out rights to persons who are unaware of an injury
woul d probably do little good”), cert. denied, 114 S. C. 1125, and cert. deni ed,
114 S. . 1126 (1994); see generally Marcus, supra note 4, at 889 (explaining
that the notice given to Ahearn class nmenbers was particularly hard for themto
under st and) .

33 See Cranpton, supra note 4, at 828.

3% Two groups of plaintiffs intervened in this action. Thus, while
excl usi on of present claimants appears to have linited the opposition, it did not
conpletely elimnate it.
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interests, which differ dramatically from those of class nenbers
who are not presently injured. See infra part VI.A 2. Thus,
futures-only classes are still highly vul nerable to abuse.

This case al so presents a radi cal extension of the mandatory
class action. The class conplaint seeks, and the settlenent
provi des, predom nately nonetary relief. While historically we
have permtted mandatory actions when a class sought to litigate
joint rights regarding a common fund, the only comon fund in this
case is the settlenent proceeds. To the extent that there is a
limted fund, it is a contrived one, created by the litigation and
settlenment strategies of Fibreboard and its insurers. See infra
note 17.

The concept of a futures-only mandatory action is also self-
contradictory. If we nmust bind victins in the class in order to
protect their rights and ensure an equitable distribution, then we
must bind all such victins, not just sonme. Limting the class to
future claimants grants the equival ent of an automatic opt-out to
present claimants, and there is sinply no principled way of
di stingui shing the one group fromthe other.®

Arbitrariness in the class definition mght not present a
problemby itself, but future claimnts, unlike present claimants,
are particularly vulnerable. Exclusion of all present clainmants
has the effect (if not the purpose) of excluding all those who are

likely to receive notice, nonitor the class action, and oppose the

35 See Koni ak, Feasting, supra note 4, at 1058; Cranpton, supra note 4, at
829- 30.
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class attorneys’ conflicts and ot her inadequaci es. 36

Finally, this is a settlenent class action. Permtting such
actions creates an unparalleled opportunity for collusion between
def endants and cl ass counsel, as both stand to gain fromnegoti at -
i ng a deal providing generous fees for counsel and neager recovery
for the class. See Inre Gen. Mdtors Corp. Pick-Up Truck Fuel Tank
Prods. Liab. Litig., 55 F. 3d 768, 788 (3d Cir.), cert. denied, 116
S. . 88 (1995); Cranpton, supra note 4, at 826-27. Moreover, a
def endant may pick his opposing counsel and then negotiate wth
absolutely nothing to | ose fromwal king away fromthe deal; class
counsel, on the other hand, work pro bono unless they consent to a
settl enent.

I f nothing el se, use of a nmandatory settlenent action with an
automatic opt-out for all those likely to intervene, and no opt-out
for anyone else, raises a red flag. To the best of ny know edge,
no one has ever attenpted to do such a thing before: Even the now

di scredited CGeorgine settlenent permtted opt-outs.

C. Di m ni shed Protection for the d ass.

A novel action |aden with such an extrene potential for abuse
certainly demands a close |ook, but the majority accepts the
settling parties’ distortion of that background reality and

actually ratchets down the degree of protection accorded absent

% |n addition, the settlenent’s silence regarding the actual conpensation

that claimants can expectSSother than various caps and Ilimtations on
recoverySSnakes it difficult for class menbers and courts to evaluate the
settl enent. That lack of information might be one of the reasons that the

i ntervenors chose not to attack the settlenent’s substantive fairness on appeal .
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cl ass nenbers.

The Ahearn settlenent is really two agreenents: one between
Fi breboard and the insurers to settle their policy disputes for
$1.525 billion, and another between the futures class and Fibre-
board to limt the class’s recovery to i nsurance proceeds plus $10
mllion of Fibreboard s $225-250 m|lion net worth. Fibreboard and
the insurers did not need class proceedings to reach the first
agreenent. Avoiding an all-or-nothing judgnent in the California
coverage litigation gave them a powerful incentive to settle,
regardl ess of whether they could extinguish future clains at the
sane tine. As the majority observes, “None of the parties was
prepared to take the enornous risk inherent in that litigation.”
Maj. op. at 66 (enphasis added). In fact, Fibreboard and the
insurers did reach such a settlenent. See mpj. op. part 111
(unani nmously approving that agreenent).

Wth that cloak renoved, the second half of the Ahearn
settlenment is wholly basel ess. The class nenbers surrendered their
cl ai s agai nst Fi breboard, submtted to an arbitration procedure,
and agreed to a total cap on damages, individual caps on danmages,
an absolute ban on punitive damages, and other restrictive
provi si ons. In exchange, Fibreboard gave the class a nere
$10 mllionSSless than five percent of its net worth. Fibreboard
sought certification based upon a constructive bankruptcy theory,
but it walked away with barely a scratch. Not surprisingly,
Fi breboard’ s stock skyrocketed when the settlenent was announced.

See Coffee, supra note 1, at 1402 & n. 232.
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Even accepting the settling parties’ mscharacterization of
the settlenent does little to justify certification, however, for

traditional class protections still prevent it.

| V. Due Process and the Right To Opt Qut.

The majority’s treatnent of opt-out rights is a paradigmatic
exanpl e of its erroneous reasoning. Though the Court plainly held
in Phillips PetroleumCo. v. Shutts, 472 U S. 797, 812 (1985), that
class nenbers have a right to opt out of actions (such as this)
seeking primarily nonetary relief, the mjority refuses to
recogni ze that right, on the ground that it was not historically
available in traditional “common fund” litigation

The majority’s holding that all rule 23(b)(1) class actions
are immune fromShutts is in direct conflict with the holding of a

sister circuit.® Mreover, this case presents anything but a

37 The Ninth Circuit has held that a class action certified under
rule 23(b)(1) and (b)(2) cannot bind absent plaintiffs unless they are all owed
toopt out. Brown v. Ticor Title Ins. Co., 982 F.2d 386 (9th G r. 1992) (holding
t hat absent plaintiffs were not bound by a rule 23(b)(1)-(b)(2) class action for
noney danages, because the original class action court did not have personal
jurisdiction over the plaintiffs and did not provide themw th an opt-out right),
cert. dismissed as inprovidently granted, 114 S. C. 1359 (1994). See also In
re Real Estate Title & Settlenent Serv. Antitrust Litig., 869 F.2d 760 (3d Cr.)
(reversing an injunction and allowing a collateral attack against a rule
23(b)(1)-(b)(2) class action to proceed in a different jurisdiction), cert.
denied, 492 U.S. 821 (1989). In dictum the Second Crcuit has recognized that
arule 23(b)(1) action that aggregates clains seeking | egal renedies requires an
opt-out right. Inre Joint E &S. Dist. Asbestos Litig. (Findley I), 982 F.2d
721, 735 (2d Cir. 1992) (upholding a mandatory class action by beneficiaries of
a trust but recognizing that “[i]f the menbers of the plaintiff class were not
all beneficiaries of the Trust, we would think that the applicable standards for
personal jurisdiction would be drawn nore from Shutts than from Hansberry”); In
re Joint EE & S. Dist. Asbestos Litig. (Findley IIl), 78 F.3d 764, 777-78 (2d
Cr. 1996) (distinguishing the class action from that in Shutts because the
restructuring of a trust is an equitable renedy).
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traditional common fund,® and the majority’s attenpt to anal ogi ze
it to an action to settle a trust is entirely unjustified: Far
from adjudicating equitable rights in a preexisting fund, the
settlenment creates a common fund by extingui shing personal rights
of action. In short, the majority rationalizes its evisceration of
a right that we have already recognized with a call to historica

rigidity.

A. Basi ¢ Requirenents of the Shutts Case.

Shutts could not be nore unanbi guous:

[We hold that due process requires at a minimumthat an
absent plaintiff be provided with an opportunity to

%8 The paradigmatic use of rule 23(b)(1)(B) is for a comon (or |imted)
fund, which exists

when a fixed asset or piece of property exists in which all class
nenbers have a preexisting interest, and an apportionnent or
determination of the interests of one class nenber cannot be nade
wi thout affecting the proportionate interests of other cl ass nenbers
simlarly situated. Classic illustrations include claimants to
trust assets, a bank account, insurance proceeds, conpany assets in
a liquidation sale, process of a ship sale in a nmaritinme accident
suit, and others.

1 HEeRBERT NEWBERG & ALBA CONTE, NEWBERG ON CLASS ACTIONS (hereinafter “NewserG oN CLASS
ACTIONS”) § 4.09, at 4-32 through 4-33 (3d ed. 1992). The | anguage of rule
23(b) (1) (B) is broad enough to enconpass nore than the traditional conmon fund,
id. at 4-31, and the fact that an action neets the requirements of rule
23(b) (1) (B) does not necessarily transformit into one for the division of a
f und.

This case deviates fromthe traditional common fund in a nunber of ways.
First, there is no fund to speak of. The insurance proceeds are not comon or

limted, but are sinply all that the defendants are willing to provide to the
settlement. A settlenment offer is far from®“a fixed asset . . . in which all
cl ass nenbers have a preexisting interest.” The fact that Fi breboard s asbestos

liabilities are greater than its assets is also insufficient to create a conmon
fund, even though it is sufficient to neet the requirenents of rule (b)(1)(B).
See Arthur R MIler & David Crunp, Jurisdiction and Choice of Lawin Miltistate
Class Actions after Phillips Petroleum Co. v. Shutts, 96 YALEL.J. 1, 42 (1986)
(describing the “constructive bankruptcy” theory for certifying mass torts under
rule (b)(1)(B)). See also Marcus, supra note 4, at 877-81 (suggesting that a
comon fund theory does not work for nass torts). Second, the plaintiffs do not
have a preexisting interest in Fibreboard s assets; the purpose of the suit is
to establish those rights and not to divide preexisting rights.
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renmove hinself fromthe class by executing and returning

an “opt out” or “request for exclusion” form to the

court.
472 U.S. at 812 (citations and footnotes omtted). The Court,
however, specifically limted its holding to clains “for nobney
damages or simlar relief at law,” as opposed to actions seeking
“equitable relief.”*®  Thus, Shutts teaches that in an action
seeki ng noney damages, an absent plaintiff is entitled to the right
to opt out.4°

Foll ow ng Shutts, a mandatory class action is viable in two
cases: (1) where the court has jurisdiction over all the plaintiffs
or (2) where the plaintiffs seek equitable relief. Unli ke the
majority, | believe that whether a class action seeks equitable
relief or noney damages can be determ ned only by focusing on the
underlying renedy the plaintiffs seek. See, e.g., Findley I, 982
F.2d at 735 (affirmng certification of a mandatory class action
but noting that it would violate due process if the request for

relief were for noney damages rather than division of a trust).

| f one focuses on the plaintiffs’ renedy, the Ahearn class

39 472 U.S. at 811 & n.3 (“Qur holding today is linited to those class
actions which seek to bind known plaintiffs concerning clainms wholly or
predom nately for noney judgnents. W intinmate no view concerning other types
of class actions, such as those seeking equitable relief.”).

40 Al'though Shutts involved a state court action, the consensus view is

that it applies to federal class actions as well. See Matsushita El ec. |ndus.
Co. v. Epstein, 116 S. . 873, 888 (1996) (G nsburg, J., concurring in part and
dissenting in part) (“In [Shutts], this Court listed mnimal procedural due

process requirenments a class action noney judgnent rmust nmeet if it is to bind
absent ees; those requirenents i nclude notice, an opportunity to be heard, a right
to opt out, and adequate representation.”); Carlough v. AnchemProds., Inc., 10
F.3d 189, 198-99 (3d Cr. 1993); Brown, 982 F.2d at 392; In re Drexel Burnham
Lanbert Group, Inc., 960 F.2d 285, 292 (2d Cr. 1992) (dictum, cert. dism ssed,
506 U.S. 1088 (1993); In re Real Estate Title, 869 F.2d at 766 n.6. See also
MIller & Crunp, supra note 17, at 29-31.
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cannot be characterized as one “seeking equitable relief.” The
conpl ai nt al | eges only personal causes of action agai nst Fi breboard
for noney damages.* The prayer for relief seeks general and
speci al conpensat ory danages, punitive damages, costs of the suit,
appropriate declarations and orders, and other relief as nmay be
deened just and proper. These renedies represent paradigmtic
| egal renedies.* 1 DaN B. DoeBs, DoeBBs LAwW oF ReEMEDIES (herei nafter
“LAWOF REMEDIES") 88 3.1-3.2 (2d ed. 1993). The majority, maj. op.
at 23, agrees: “The central renedial and | egal theory of each of
the naned plaintiffs [is] that Fibreboard is liable in tort for

damages incurred due to exposure to Fibreboard asbestos.”

B. The Majority’'s Circunvention of Shutts.

The majority circunvents Shutts by calling Ahearn an equitable

action.*® Instead of focusing on the plaintiffs’ renmedies, the

41 The specific counts in the conplaint are (1) negligent failure to warn;
(2) strict product liability; (3) breach of express and inplied warranty;
(4) concert of action and conspiracy; and (5) “all other viable clainms.” The
I ast count consists of every “claimor cause of action” that the plaintiffs can
assert agai nst Fi breboard.

42 See also Marcus, supra note 4, at 888 (“[Tlhe limted fund concept
should rarely, if ever, be available in nass tort litigation. Evenif it can be
sustai ned i n sonme i nstances, there is no denying that the clains asserted are for
conpensat ory damages, and there i s arguably a constitutional right to opt out.”).

43 See mmj. op. at 48 (“The limtation of Shutts to clainms of unknown
plaintiffs that are predoninantly for noney danages forecl oses application of its
hol di ng to 23(b) (1) ( B) actions which have al ways been equi tabl e and often i nvol ve
unknown plaintiffs.”). The nmajority also intimates that Shutts does not apply
torule 23(b)(1)(B) actions because the absent plaintiffs are unknown. See ngj.
op. at 48. The unknown-plaintiff exception in Shutts does not apply to this
case, however.

The court |lacks personal jurisdiction over a large nunber of known
plaintiffs who have nanifested injuries but failed to file suit before the cl ass
action was filed. Mreover, a |large nunber of the exposure-only plaintiffs are

(continued...)
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maj ority characterizes the action based on whi ch subsection of rule
23 the court invoked to certify the class. From the historica
fact that rule 23(b)(1)(B) originated in courts of equity, the
majority concl udes t hat al | actions certified under

rule 23(b)(1)(B) are equitable and thus immune from Shutts.

1. Conflict with G her Circuits.

The majority’s holdingis indirect conflict with decisions of
the Third and Ninth CGrcuits. See Brown; Inre Real Estate Title.
The N nth GCrcuit has directly held that Shutts applies to
rule 23(b)(1)-(b)(2) actions when the plaintiffs’ underlying clains
are for noney damages. Brown, 982 F.2d at 392. The Third Crcuit
al so has recogni zed that a mandatory cl ass action does not have a
res judicata effect on absent class nenbers when the underlying
clains are for noney damages and the court did not have personal
jurisdiction over the plaintiffs. In re Real Estate Title, 869
F.2d at 768-69. The mpjority fails to discuss either case.

Bot h cases arose out of the sanme antitrust class action. See
Brown, 982 F.2d at 388-89. The original class conplaint sought
money damages and injunctive relief and was certified under
rule 23(b)(1) & (b)(2). Inre Real Estate Title, 869 F.2d at 760,
763. The action settled on terns favorable to the defendant, and

a nunber of absent plaintiffs were left wi thout a settl enent check.

(...continued)

known. For exanple, shipyard workers who have not yet manifested any sign of
di sease could easily be identified and notified of the settlement. They then
coul d deci de whether to opt out. |If they did, their individual and derivative
wrongful death clainms no | onger would be part of the settlenent.
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The first case challenging the no-opt-out class action arose
by way of injunction in the Third Circuit. Follow ng settl enent of
the class action, a nunber of absent plaintiffs filed a new suit
agai nst the sane defendants for the sane activity. The defendants
asked the district court that heard the original class action to
enjoin the Arizona state court suit. In re Real Estate, 869 F.2d
at 762. The district court granted the injunction, but the Third
Circuit reversed, classifying the original class action as a hybrid
suit seeking both noney damages and equitable relief. |d. at 768-
69. The court applied Shutts and held that the district court did
not have personal jurisdiction over the absent plaintiffs in the
original action and that it would viol ate due process for the court
to enjoin a collateral attack on the class action. 1|d.

The ot her shoe dropped in a subsequent action filed in federal
court in Arizona. The defendants raised a res judicata defense to
the plaintiffs’ claim pointing to the class action settlenent.
The Ninth CGrcuit rejected the defendants’ argunents, hol di ng that
the class action did not have a res judicata effect on absent
plaintiffs over whom the district court in the original class
action did not have personal jurisdiction. Brown, 982 F.2d at 392.
The court relied on Shutts and held that the absent plaintiffs
nmoney damage clainms could not be foreclosed by a rule 23(b)(1)
class action, because the action did not include a right to opt

out. I1d.#

4 The court also held that the absent plaintiffs’ clainms for injunctive
relief were barred by res judicata because the class action could bind absent
(continued...)
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2. Conflict with Shutts.

The majority’s approach to classifying this action is also
fundanentally at odds wth the approach used by the Shutts Court.
The exception in Shutts is for actions seeking “equitable relief,”
not for class actions that have their origins in equity.* The
Court explicitly recogni zed that class actions originated as an
equi tabl e joi nder device, and all class actions are “equitable” in
that limted sense. Shutts, 472 U S. at 808. See al so Hansberry
v. Lee, 311 U. S. 32, 41 (1940) (“The class suit was an i nvention of
equity. . . .");, 7TAWIGHT &MLLER § 1751, at 7. Despite that fact,
the Court classified the action in Shutts as one for noney danages.
472 U. S. at 811.

The only possible conclusion that can be drawn from the
Court’s reasoning is that the distinction between danage renedi es
and equi tabl e renedi es turns on what renedies the plaintiff seeks,
not on his choice of joinder devices. To hold otherw se, as the
majority does in this case, would create an internal inconsistency

in Shutts: If the origin of the class action is determ native of

(...continued)
plaintiffs on their clains for equitable relief. Brown, 982 F.2d at 392.

45 1t is notable that the Shutts Court used the phrase “equitable relief.”
Shutts, 472 U.S. at 812 n.3. Equity courts were distinguished fromlaw courts
in that their substantive rules, procedures, and renedies differed from | aw
courts. 1 LawoF REMEDIES § 2.6(3) at 154-55. As one commentator pointed out,
procedure “will seldomif ever forma basis for distinguishing lawfromequity”
where the distinction matters. Id. at 155 n. 1.

The question then becones whet her the class action is an equitabl e renedy
or an equitable procedural device. | discuss why the rationale of Shutts
supports that latter interpretation at infra part 1V.B.3. Further support for
t he obvi ous proposition that the class action is a procedural tool comes fromthe
fact that it has never been treated as a “renedy.” See 1 LawoF REMEDIES 8§88 1. 1-
1.6 (listing all renedies available at |aw and equity).
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the classification of an action, then every class action, including

the one in Shutts, would be an equitable action.

3. M sunder st andi ng Equi t abl e Renedi es.

The majority’s assertion that rule 23(b)(1)(B) actions are
unique in that they involve only equitable clains is based on an
apparent m sunderstandi ng of “equitable renmedies” and the history
of the class action. Prior to the nerger of law and equity, the
majority woul d have been correct in cl assi fying al
rule 23(b)(1)(B) class actions (or nore appropriately their
hi storical antecedents) as equitable actions, but for reasons
different fromthose the majority offers.

Before law and equity were nerged, every class action would
have been equitable, as the class action was a procedural device
that was available only in courts of equity.* As a result, every
class action aggregated clains seeking equitable renedies or
appl ying equitable substantive law. The fact that the device was
once used exclusively by equity courts does not foreclose the
possibility, however, that the device currently is wused in

conjunction with legal renedies.?

46 The class action originated in courts of equity as a procedural joinder
device. See generally 1 LAwor RemeDiES § 1.1, at 1-2 (distinguishing procedural
| aw, substantive law, and renedial law); id. & 2.1(1), at 57 (noting that
differing procedures were available in equity and | egal courts).

47 In simlar situations, where an equitable procedural device has been
extended to actions at |law, courts have used at |least two distinct tests for
determ ning equitable status. The first test focuses on the renedy: |If the
claim seeks a coercive renedy, it is deened equitable. The second test
characterizes aclaimas equitable if the plaintiff seeks to enforce a right that
was originally created in the equity courts, or a right that was traditionally

(continued...)
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Even the mgjority’s own authorities recognize that class
actions are now used to aggregate both | egal and equitabl e clains.
See 1 NEWBERG ON CLASS ACTIONS 8§ 1.18, at 1-46 (recognizing that suits
certified under rule 23(b)(1) “predom nately (but not exclusively)
i nvol ve suits seeking equitable relief”). Wen Professor Newberg
posits that Shutts will not apply to classic limted fund cases, he
does so because those cases aggregate equitable clains, not because
the device had its origins in equity.

It is unlikely that Shutts wll be construed to change

the highly focused nature of the equitable relief

addressed in these limted fund class actions by requir-

ing opt-out rights which mght serve to frustrate the

equi tabl e ends of these suits. There are other types of

equitable class actions, such as suits to declare a

dividend or suits for injunctive relief against a

def endant who has acted generally against a class, which

simlarly . . . wll not be chall enged.

ld. 8 1.21, at 1-49 (enphasis added, footnotes omtted).

4. Fornalistic Distinctions.

The majority’s unyielding mantra that rule 23(b)(1) actions
are equitable actions nmakes due process turn on an untenable
formalistic distinction between rule 23(b)(1) and rule 23(b)(3),
wher eunder cl ass actions under rule 23(b)(3) are subject to Shutts,
and those certified under rule 23(b)(1) are not. The distinction
finds no support in Shutts, which involved a state equival ent of
rule 23(b)(3) and not the federal rule itself. The Court’s

anal ysi s, which centered on the need to protect an absent plaintiff

(...continued)
deci ded according to equitable principles. 1 LAwWOF REMEDIES § 2. 6(3), at 154-55.
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fromthe i nherent dangers of representative actions, did not focus
on what type of class action was involved, for relying on such a
distinction ignores the fact that many class actions can be
certified under nore than one subsection of rule 23. 1 NEWBERG ON
CLass AcTions § 4.01, at 4-4 through 4-5; 3B J.W MxXRE ET AL., MXRE' S
FEDERAL PrACTICE § 23.31[ 3], at 236-37 (2d ed. 1995); 7A WRIGHT & M LLER
8§ 1772, at 425. In fact, a vast majority of classes that neet the
requi renents of rule 23(b)(1)(B) inevitably wll satisfy the
rule 23(b)(3) requirenents. 1 NeEWBERG ON CLASS ACTIONS § 4. 01, at 4-5.

Due process does not turn on such formalistic distinctions.“®

C. The Distinction Between Law and Equity.

The majority’s argunent that applying Shutts to rule 23(b)(1)
woul d render all mandatory class actions unconstitutional, is also
prem sed on a faulty understandi ng of the distinction between |aw
and equity. See maj. op. at 50 n.16. What the majority fails to
acknowl edge is that the distinction between noney damages and
equi tabl e renedi es preserves mandatory class actions in the vast
majority of cases, including traditional common fund cases from

equity. See NEWBERG ON CLASS ACTIONs § 1.18, at 1-46 (recogni zi ng that

48 Browni ng-Ferris Indus., Inc. v. Kelco Disposal, Inc., 492 U S. 257, 299
(1989) (O Connor, J., concurring in part and dissenting in part) (stating that
“the applicability of a provision of the Constitution has never depended on the
vagaries of state or federal law'); Escobedo v. Illinois, 378 U S. 478, 486
(1964) (declining to "exalt form over substance" in determning the tenporal
scope of Sixth Anendnent protections); Crowell v. Benson, 285 U. S. 22, 53 (1932)
(opining that "regard nust be had, . . . in . . . cases where constitutional
l[imts are invoked, not to nere matters of formbut to the substance of what is
requi red"); Chicago, Burlington & Qincy RR v. Chicago, 166 U S. 226, 235
(1897) ("In determining what is due process of law regard nust be had to
substance, not to form").
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the majority of actions that neet the requirenents of rule 23(b)(1)
seek equitable relief). The only cases affected by Shutts are
nmodern cases, such as Ahearn, that fall within the broad scope of
the rule but do not involve a true common fund.

Take for exanple Smth v. Swornstedt, 57 U. S. 288 (1853), and
Hartford Life Ins. Co. v. Ibs, 237 U S. 662 (1914), two cases that
represent the paradigmatic nmandatory class action. Both survive
Shutts because neither invol ved noney damages. In Smth, the cl ass
representatives filed a bill in chancery for the division of a
trust, atraditional equitable renedy.* 57 U S. at 312. See 1 LAw
OF REMEDIES 8§ 2.3(1), at 75. In Ibs, the mandatory class action at
i ssue al so invol ved distributions froma trust.® 237 U.S. at 671.
Al t hough both actions resulted in a distribution of noney, neither
i nvol ved a | egal claimfor noney damages. See 1 LAWOF REMEDIES § 3.1
(di scussing noney awards available in equity, but distinguishing
bet ween noney danmages and equitable renedi es that award noney).

The difference between |legal and equitable actions, while
subtle, is inportant. |In an equitable action such as an action by

the beneficiary of a trust, a plaintiff’s pro rata rights to the

4% The suit was over proceeds froma book fund maintai ned by the Mt hodi st
Epi scopal Church. Smith, 57 U S. at 303. The fund was established for the care
of traveling preachers. |d. Wen the church divided over slavery, both sides
agreed to split church property based upon a prearranged formula. 1d. at 305.
The traveling preachers from the south sued the northern church because it
refused to relinquish that portion of the fund that belonged to the southern
church. 1d.

%0 |bs involved a suit, for noney damages, by a participant in a nortuary
fund in state court. The question was whether a prior mandatory class action
woul d have a res judicata effect on the plaintiff. The class action was agai nst
an i nsurance conpany and sought to conpel the conpany to nake distributions from
a trust. The court held that the action against the trust nmust be given res
judicata effect in the |ater proceeding.
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trust corpus are already established. Wether the action proceeds
individually or as a class action is irrelevant to absent plain-
tiffs, because in both cases their rights in the corpus of the
trust will be affected. See In Re Joint EE & S. Dist. Asbestos
Litig. (“Findley I1"), 878 F. Supp. 473, 530-33 (E. & S.D.NY
1995) (explaining why the already severe |imtations on a trust
beneficiary nmean that a representative action will do little to
dimnish a beneficiary’s rights). |In fact, in sonme cases the class
devi ce enhances an absent plaintiff’'s rights by providing him a
voice; the classic limted fund is such a case. The sane is not
true in a case for noney danmages.

The decision to proceed individually or as a class makes al
the difference in a case for noney damages, because only in a cl ass
action are a plaintiff’s rights controlled by another party. The
nmost obvi ous consequence of such control is that class representa-
tives may settle to the detrinment of absent class nenbers in order
to benefit thenselves. The inherent risk of such a result is
exactly what drove the Court to adopt due process protections in

such cases. See Shutts, 472 U.S. at 809-11

D. Unconstitutional Use of the Federal Rules.

Finally, the maority’s reliance on the strong presunption of
constitutionality that the Federal Rules of G vil Procedure receive
is msplaced. The novelty in this case is not the insistence on
opt-out rights but on the extension of class actions, particularly

rule 23(b)(1)(B) class actions, to mass torts and the expansi on of
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rule (b)(1)(B) to “constructive bankruptcy.” Such a use of the
federal rules is novel, and in particular the rise of mass torts
was unforeseen by the drafters of the rule. Castano v. Anerican
Tobacco Co., 84 F.3d 734, 746 & n.23 (5th Gr. 1996).

The nmpjority’s attenpt to hide behind the traditional
acceptance of mandatory class actions is wunavailing in this
extension of rule 23(b) (1), for the presunption of constitutional-
ity enjoyed by the Federal Rules of Civil Procedure di sappears when
the rules are applied in a way unanticipated by their drafters. See
19 WRIGHT & MLLER § 4509. In short, while this action falls within
t he broad scope of rule 23(b)(1)(B), that fact does not inmmunize it

from due process protections, including opt-out rights.?5!

51 The appel | ees argue that even if due process requires an opt-out right,
the settlenment’s “back-end” exit satisfies due process. Even if a “back-end”
exit could serve as a proxy for an opt-out provisionSSa suggestion made only by
the Fourth CircuitSSthe procedure provided in Ahearn falls far short of
sati sfying due process. See, e.g., Inre A H Robins Co., 880 F.2d 709, 745 (4th
CGr.) (finding that a “back-end” exit right provides “everything that an express
opt-out provision could give a class nmenber if such right is required under due
process”), cert. denied, 493 U S. 959 (1989).

In A H Robins, the court could determ ne with confidence that the “back-
end” exit provided absent plaintiffs with the sane rights they would have in an
opt-out class action. The class action involved a trust established during a
chapter 11 bankruptcy. A H Robins, 880 F.2d at 717. An absent class nenber
could seek a jury trial if the alternative dispute resolution provided for by the

trust did not settle the plaintiff's claimin a satisfactory fashion. 1Id. at
722. Liability, causation, and damages would be submitted to the jury. Id.
Punitive damages were disallowed, but a plaintiff seeking a jury trial would be
entitled to an anbunt fromthe trust in lieu of the punitive damage award. 1d.

The exit nechanismleft absent plaintiffs a right to a jury trial on precisely
t hose i ssues on which they had aright toajury trial before certification. 1d.
at 744 (“The Plan gives every such class nmenber the right to have her claim
settled in a trial with all the procedural rights nornmally attaching to a jury
trial. That is everything that an express opt-out provision could give a class
nmenber if such right is required under due process.”).

The “back-end” exit in this case fails to provide absent plaintiffs with
aright substantially equivalent toajury trial. The exit is nothing nore than
wi ndow dressing. Wile it allows claimants to settle disputes in front of a
jury, it limts all damages to $500,000. By contrast, some plaintiffs have been
abl e to recover several mllion dollars fromasbestos defendants at trial. See,

(continued...)
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V. Conmmpnal ity and Typicality.

The majority is correct that our precedents preclude us from
decertifying the class for | ack of conmmonality and typicality. The
maj ority’ s di scussion of these criteriais msleading, howver, and
its readiness to skip over the protections w thout considering the

consequences is yet another manifestation of its tunnel vision.

A. Circuit Precedent.

Long bef ore def ense attorneys even dreaned of mandatory, mass-
tort, futures-only class actions, we held that “tentative or
tenporary settlenent classes are favored when thereis little or no
i keli hood of abuse, and the settlenent is fair and reasonabl e and
under the scrutiny of the trial judge.” Meat Price Investigators
Ass’n v. |lowa Beef Processors (In re Beef Indus. Antitrust Litig.),
607 F.2d 167, 174 (5th Cr. 1979), cert. denied, 452 U S 905
(1981). We even went so far as to “agree” with Professor Newberg
that parties may “conprom se their differences, including class
action issues, through this neans.” ld. at 177-78 (quoting

3 NEWBERG ON CLASS AcTions § 5570c, at 476). We took Beef Industry to

(...continued)

e.g., Mechanic’'s Fam|ly Awarded $14 MIlion in Auto Brake Asbestos Case, WST S
LEGAL News, June 20, 1996, at 1996 W. 339400 (di scussing asbestos verdict for two
plaintiffs); Asbestos LitigationSSDamages, CH. DaiLy LAWBULLETIN, June 13, 1995,
at 1 (discussing $12 million verdict); Notable Verdicts, NAT L LAW JOURNAL,
Apr. 15, 1996, at Al5 (discussing $2.2 mllion jury verdict); Reviewi ng Verdicts
for Excessiveness, New York L.J., Apr. 10, 1996, at 1 (discussing verdicts of
$64.6 mllion for four plaintiffs); $18 MIlion Verdict for Asbestos d ai ns, New
YR L. J., Feb. 15, 1996, at 2 (discussing verdict for five plaintiffs). Such
a severe linmtation on a party’s ability to prove and try damages deprives him
of an essential element of ajury trial. | certainly cannot say that a procedure
that caps a plaintiff's danages gives him “everything that an express opt-out
provision could give a class nenber.” A H Robins, 880 F.2d at 744.
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its logical conclusion two years later, finding that eval uation of
the fairness of a settlenent entails a consideration of “the
strength of plaintiffs’ case on the nerits,” including “the risks
of class decertification.” Adans Extract Co. v. Pleasure Hours,
Inc. (In re Corrugated Container Antitrust Litig.), 643 F.2d 195,
216 (5th Cir. Apr. 1981).

Note the bizarre effect of these opinions: Certification
criteria are designed in part to protect the class against
i nadequate representatives, but Beef Industry permts those very
representatives to conprom se the requirenents. Corrugat ed
Cont ai ner conpounds the effect by holding that certification
criteria are part of the nerits of a class action. Thus, when it
is less likely that certification is proper, and therefore nore
likely that an individual plaintiff has a right to prosecute his
own action, a smaller settlenent is necessary to extinguish that
right.

The majority is nore subtle, finding that all class nenbers
have a common interest in reaching a settlenent that includes
certain terns. See maj. op. at 21. Even so, a generalized common
interest is not a “question[] of law or fact common to the class.”
FED. R CQv. P. 23(a)(2) (enphasis added).

Simlarly, the majority finds that the legal and renedi a
theories of the class representatives are typical of those of the
cl ass because all class nenbers (1) claim that “Fibreboard is
liable in tort for damages incurred due to exposure to Fi breboard

asbestos” and (2) possess a common interest in settling for alarge
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anopunt. See maj. op. at 23-24. Once again, the |atter category of
“Interests” has nothing to do with the underlying | egal theories.

The majority’ s characterization of the plaintiffs’ clains is
also true only at an extrene |evel of generality. |f a man raped
a woman in California and exposed hinself to another in Texas, both
wonmen mght claimthat he is “liable in tort for damages incurred

due to [sexual m sconduct],” but no one would seriously claimthat
the legal theory of battery is simlar to that for, say, inten-
tional infliction of enotional distress.

Nor have the settling parties even attenpted to bootstrap
thenselves into typicality by crafting a settlenent that postpones
resol ution of non-typical issues. The settlenent’s prohibition on
punitive damages affects plaintiffs fromdifferent states differ-
ently; its caps on individual recovery discrimnate against the
nmost seriously injured class nenbers; and its spendthrift provi-
sions alter the distribution of funds between extant and | atent
claimants. Thus, the settling parties have negotiated an alter-
ation of the class nenbers’ substantive rights vis-a-vis one
another. 1In short, the mgjority dutifully follows our precedent by

treating commonal ity and typicality as nere procedural obstacles to

be cl eared out of the way.

B. Problems with Circuit Precedent.

Three factors nake our duty to follow Beef Industry and
Corrugated Container a regrettable one. First, rule 23(a) has a

purpose: to protect the due process rights of absent class
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nenbers. > Conpliance with the rule m ght prevent us from | unpi ng
people with divergent interests into a single class, but the rule
is nmeant to do just that.>

Second, the difficulty inherent in assessing the substantive
fairness of a settl enent nmakes prophyl actic procedural protections
crucial to the protection of absent plaintiffs.®* The range of
“fair” settlenents is wide in any case,® and settlenent classes
present uni que opportunities for collusion between class counsel
and defendants.® Once the machinery of a settlenent class action
is set in notion, the judiciary has a very hard tinme controlling
it; thus, it is critical that we craft that machinery well.

Finally, the majority once again fails to consider the
interaction of these due process protections with the others it
deni es. Prof essor Newberg, the primary proponent of settlenent
classes, justified relaxing the rule 23(a) criteria by looking to
ot her protections, nobst notably opt-out rights, to protect the

class. See 2 NEWBERG ON CLASS AcTions 8 11.28, at 60-61. Simlarly,

52 See Inre Gen. Mdtors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig.,
55 F.3d 768, 796 (3d CGr.), cert. denied, 116 S. C. 88 (1995); 1 NEWBERG ON CLASS
AcTions § 1.13, at 37-38.

53 See Marcus, supra note 4, at 899-90 (criticizing Ahearn settlenent).

>4 See Mars Steel Corp. v. Continental Ill. Nat’l Bank & Trust Co., 834
F.2d 677, 683 (7th Cr. 1987) (“The agency probl ens which [class] actions create
require that the district judge be vigilant in protecting the procedural rights
of class nenbers.”); cf. 7B WRGHT & MLLER § 1785, at 103 (“A formal class
certification determnation plays an inportant role in assuring adequate
protection to the absent class nenbers.”).

55 See Koni ak, Looking G ass, supra note 4, at 18 (“A poisoned or tainted
puddi ng nay taste okay, if not delicious.”).

56 See supra page 20; General Mtors, 55 F.3d at 788; Coffee, supra note
1, at 1378-82.
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the Beef Industry court observed that opt-out rights would help
“offset” the loss of other protections. See 607 F.2d at 175
Thus, relaxing rule 23(a) criteria and denyi ng opt-out rights nmake

for a |l ethal conbination.?®

V. | nadequat e Representati on.

That |eaves two significant due process requirenents, the
first of which is adequate representation. |Instead of vigorously
enforcing this requirenent, however, the majority lets it slide as

wel | .

A. St andard of Revi ew.

Inordinary litigation, a plaintiff does not need the court to
ensure that his attorneys are perform ng adequately; he can nonitor

and control them hinself. In class litigation, however, class

5" Wile | would foll ow Beef Industry and Corrugated Container reluctantly,
the majority actually enbraces themon the ground that settlenent negotiations
generate informati on. See naj. op. at 20-21. Wile it is hard to argue in favor
of ignoring information, settlenment negotiations generate little information
regarding commonal ity and typicality, and it is the majority that ignores any
such information

First, no conpetent counsel woul d enter negotiati ons without first divining
his clients’ legal theories and the questions of |law or fact underlying them
Thus, “the process of negotiation does not reveal anything about comonality and
typicality.” General Mtors, 55 F.3d at 796

Second, this justification for relaxing the requirenents is inconsistent
with the majority’ s application of them To the extent that diverging interests
enmerge in negotiations, those interests nmlitate against nass certification, as
they indicate that class counsel negotiated the settlenment while suffering from
a conflict. The majority relies upon the existence of information in relaxing
the criteria, but ignores that information when applying them

Finally, the majority’ s enphasis on information is ironic. Conventiona
wi sdomposits that early settl enent decreases t he anount of i nfornmation avail abl e
to counsel and the court. See, e.g., MNUAL FOR COWLEX LI TI GATION 3D § 30. 45, at 243
(1995).
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nenbers have no practical control over their attorney.® Their only
remedy agai nst shoddy representation is to opt out of the class,
but the district court denied them even that protection. Having
left class nenbers defenseless against their own counsel, the
court’s duty to ensure adequate representati on becane all the nore
critical. Rule 23(a)(4) prohibits a court fromcertifying a cl ass
W thout first ascertaining that it will receive adequate represen-
tation. Rule 23's concerns are not nerely prudential, but
constitutional: Due process demands that class nenbers receive
adequat e representation before they are bound by a judgnent.% An
attorney who | abors under a conflict of interest cannot satisfy the
requirenents of rule 23(a)(4).°%

W nust not confuse rule 23(a)(4) with rule 23(e), which

scrutinizes only the substantive fairness of a settlenent.® Rule

%8 |n theory, the class representative should control the attorney. In

practice, class counsel often selects the class representative and is likely to
pi ck one who is passive. Cf. In re Dresser Indus., 972 F.2d 540, 545 n.11 (5th
Cr. 1992) (noting consent of client in a class action is of “limted utility”
as a safeguard against conflicts of interest).

59 See Wolen v. Surtran Taxi cabs, 684 F.2d 324, 332 (5th Gir. 1982) ("The
adequacy of representation in Rule 23(a)(4) is that essential to due process
under Hansberry v. Lee[, 311 U S. 32 (1940),] before absent class nenbers can be
bound. "); CGonzales v. Cassidy, 474 F.2d 67, 75 (5th Gr. 1973) ("The judgnent in
a class action will bind only those nenbers of the class whose interests have
been adequately represented by exi sting partiestothelitigation.") (quoting Sam
Fox Publishing Co. v. United States, 366 U S. 683, 691 (1961)).

60 See North Am Acceptance Corp. v. Arnall, Golden & Gregory, 593
F.2d 642, 644 n.4 (5th Gr.) (reasoning that attorney's conflict of interest
could prevent class certification under rule 23 because of "the inportant role
the attorney plays in protecting the interests of the class"), cert. denied, 444
U S 956 (1979); see also Inre Fine Paper Antitrust Litig., 617 F.2d 22, 27 (3d
Cr. 1980) (concluding that attorneys with conflict of interest do not neet the
adequate representati on requirenent of rule 23(a)(4)).

61 See In re Agent Orange Prod. Liab. Litig., 818 F.2d 216, 224 (2d Cir.)

(“We also reject the district court’s finding that its authority to approve
(continued...)
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23(a)(4) guarantees due process, and a substantively adequate
result cannot cure procedural injustice.®

More inportantly, substantive adequacy does not necessarily
mean that a settlenment is truly fair; an attorney who negoti ated an
adequate settlenent m ght have negotiated a better one but for a
conflict of interest.® | ndeed, it would be odd if rule 23(a)(4)
did require a court to examne the terns of a settlenent;
rule 23(a)(4) is a certification requirenent, and certification
usual ly precedes settlenent. Rules 23(a)(4) and 23(e) are
conpl enents, not substitutes; a court applies rule 23(a)(4) before

certification to insure procedural fairness and rule 23(e) after

(...continued)

settlenent offers under Fed. R Civ. P. 23(e) acts to limt the threat to the
class from a potential conflict of interest.”), cert. denied, 484 U S. 926
(1987).

62 [Dlue process nust nean sonething other than that the

result is just, otherwise sone |ynchings would be
consi stent with due process. A 'fairness' hearing that
apprai ses a settl enent made outside the court's presence
only as to the substantive fairness of the terns
provides no nore process than would be provided by a
post -1 ynchi ng heari ng t hat assessed whet her t he dead guy
really did commit the crine.

Koni ak, Feasting, supra note 4, at 1123.

63 See Corrugated Container, 643 F.2d at 211 n.25 (“W hasten to add that
t he adequacy of settlenent terns cannot ordinarily redeema settlenment that was
bargai ned by a party in a conflict position.”).

The court, to be sure, will not approve a settlenment if it is
unfair, but "fairness" may be found anywhere within a broad range of
| oner and upper linmts. No one can tell whether a conprom se found
to be "fair" mght not have been "fairer" had the negotiating
[attorney] possessed better information or been animted by
undi vided loyalty to the cause of the class. The court can reject
a settlenment that is inadequate; it cannot undertake the partisan
task of bargaining for better terns. The integrity of the
negoti ating process is, therefore, inportant.

Haudek, The Settlenent and Approval of Stockholders' Actions—Part 11: The
Settlenment, 23 Sw L.J. 765, 771-72 (1969), quoted in In re General Mtors Corp

Engi ne I nterchange Litig., 594 F. 2d 1106, 1125 n.24 (7th Cir.), cert. deni ed, 444
U.S. 870, and cert. denied, 444 U S. 870 (1979).
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settlenent to guarantee substantive adequacy.

W apply a mxed standard of review to a district court’s
determ nation that a conflict of interest does not exist. The
exi stence of a particular set of circunstances is a factual
determ nation that we review for clear error. Whet her those
circunstances anount to a conflict of interest is a |legal question
that we review de novo. FDIC v. United States Fire Ins. Co., 50
F.3d 1304, 1311 (5th Cr. 1995) ("we interpret the controlling
et hi cal norns governi ng professional conduct as we woul d any ot her
source of law') (quoting Dresser, 972 F.2d at 543); see also id.
(stating that "we will performa 'careful exam nation,' or de novo
review, of the district court's application of the relevant rules
of attorney conduct"). No factual dispute exists in this case, and

therefore we nmust review the district court's deci sions de novo.

B. C ass Counsel’'s Financial Conflict.

Ness Motl ey represented the class during settlenent negoti a-
tions despite a financial interest in reaching a settlenent that
diverged fromthe class’s interest. A divergent financial interest
is aparadigmatic conflict of interest, yet the majority refuses to
concede that this conflict may have denied the class adequate
representation.

The conflict stemmed fromNess Motl ey’ s sinmultaneous represen-
tation of both the class and individual plaintiffs who were al so
sui ng Fi breboard. Wiile the class settlenent negotiations were

proceedi ng, Fi breboard and Ness Motl ey agreed to settle all of Ness
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Motl ey’ s pre-existing individual |awsuits for a higher-than-average
anopunt. That settlenent was partly contingent, however, on Ness
Motl ey and Fi breboard’s settling the class clains.

I f the class did not settle its clains, Fibreboard would stil
pay half of the individual plaintiffs’ settlenent, but they would
receive the entire settlenent if the class settled.® Because Ness
Mot | ey represented the individual plaintiffs, but not the class, on
a contingency basis, it had a financial interest in settling the
class clains on any terns whatsoever, even if those terns were
unfavorable to the cl ass.

The majority dismsses this conflict by pretendi ng that Ness
Motl ey, the individual plaintiffs, and the class had simlar
interests in reaching a class settlenent. This is sinply wong.

Ness Mdtley and the individual plaintiffs had a financial
interest in seeing the class settle on any terns. 1In contrast, the
class desired a settlenent only if it was nore lucrative than the
alternativeSSawaiting the outcone of the coverage case. The
expected value of that alternative was significant. If the
California Suprenme Court affirmed the two | ower courts that had
ruled favorably for the class, the class would enjoy a practically
unlimted conpensation fund. Accordingly, it is easy to inmagine a
proposed settlenent beneficial to Ness Mtley and the individual
plaintiffs but unfavorable to the class.

The district court never should have allowed Ness Mtley to

54 The individual plaintiffs also would receive the entire settlenent if
Fi breboard won the coverage case.
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represent the class. Rule 23(a)(4) sinply does not permt an
attorney to represent a class if he suffers from a conflict of
i nterest. It does not matter whether Ness Mtley negotiated a
favorabl e settlenent; rule 23(a)(4)’s concerns are procedural, not
substantive. Even if, arguendo, the settlenent was favorable, an
unconflicted attorney mght have negotiated a better one.
Fi breboard’ s attorneys knew that Ness Mtley had an interest in
settling on any terns, and they undoubtedly converted this
know edge into negotiating | everage.

The conflict of interest in this case was direct and egre-
gious. But | would go a step further and prohibit class counsel
from ever simultaneously representing individual plaintiffs in
cases such as this, as there is too great an opportunity for
corruption.

Consider the different fee structures a plaintiffs’ attorney
faces in class and individual litigation. As cl ass counsel, he
will be conpensated under the |odestar formula,® |eaving him no
financial stake in the settlenent. Wen representing an indivi dual
plaintiff, he will receive a contingency fee, vesting himwth a
significant financial stake in the outcone of the litigation.

A shrewd but unethical attorney will accept a significantly

smal l er settlenent in a class action in exchange for a nore nodest

85 Under the lodestar formula, a court deternmines a class attorney’s
conpensation by multiplying the nunber of hours he has spent on the litigation
by an appropriate hourly wage. Wile the court nmay determ ne the hourly wage in
part by | ooking to howfavorable a settlenent the attorney negotiated, the nunber
of hours the attorney has worked is usually the chief determ nant of his total
conpensati on. See Jonathan R Macey & Ceoffrey P. Mller, The Plaintiffs’
Attorney’s Role in O ass Action and Derivative Litigation: Econom ¢ Anal ysis and
Recommendations for Reform 58 U CH. L. Rev. 1, 50 (1991).
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increase in an individual settlenent. And even an attorney who
woul d refuse such an outright bribe mght be tenpted to make
concessions during the class negotiations, hoping to develop
goodwi I that wll pay dividends when negotiating over the
i ndi vi dual |awsuits.

This is not sinply a theoretical problem Consi der the
Ceorgi ne case, in which Ness Motl ey al so sinultaneously represented
the class and individual plaintiffs. Wile negotiating the class
settlenment, Ness Mdtley and the CGeorgi ne defendants settled the
individual clains for a total of about $138 mllion. Koni ak,
Feasting, supra note 4, at 1067. Under the ternms of the class
settlenment, on the other hand, the individual plaintiffs would have
been entitled to a maxi mum of about $90 mllion. 1d.

At the least, in Georgine Ness Mdtley treated the individual
plaintiffs preferentially. At worst, Ness Modtley obtained a
concession from the defendants at the expense of the class. I n
either case, it acted inproperly and to the detrinent of the class,
and it is to prevent such behavior that | would prohibit sinmulta-

neous representation altogether.

C. The Conflict Between Extant and Latent C ai nants.

Anot her conflict of interest arose fromthe class attorneys’

si mul taneous representation of both class nenbers with extant

66 See Koni ak, supra note 4, for a nore extensive discussion of the perils
of simultaneous representation.
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clains and those with latent clains.?® Because they may seek
recovery from the settlenent fund imrediately, extant clainmants
would profit from high ceilings on recovery or none at all, as
there was little danger that the fund woul d be depleted before it
paid their clains. Latent claimnts, on the other hand, cannot
seek recovery until sone triggering event occurs.® Because they
may be unable to file a claimfor a nunber of years, they would
benefit from damage caps | ow enough to ensure that the settlenent
fund will not dry up before it pays their claim

The majority fails to recognize this obvious conflict of
i nterest. In fact, it makes no nention of the Third Grcuit’s
holding in Georgine that an inpermssible conflict of interest
occurs whenever extant and |l atent claimants are represented by the
sane attorney.® Georgine's analysis is worth quoting at |ength:

The nost salient conflict in this class action is
between the presently injured and futures plaintiffs. As

87 The mmjority misleadingly |abels these groups as “near” and “far”

futures, which suggests that the difference between these groups is sinply one
of degree. In fact, thereis adifferenceinkind. Al of the extant claimants,
or “‘near’ futures,” may file clains as soon as approval of the settlenment is
final. But none of the “*far’ futures” may file suit until sone triggering event
occurs, and they have no way of know ng when, or even whether, that event will
occur.

68 State |aw determnes exactly what is the necessary triggering event.
Sone states pernmit exposure-only victinms to seek recovery, while others require
that a clai mant devel op sone illness fromhis exposure before permitting himto
recover. One group of |atent clainmants, of course, are the future fam |y nenbers
of asbestos victinms: future spouses and unborn or even unconcei ved children. For
this group, the necessary triggering event is marriage or birth.

89 The majority does distinguish the case before us fromin re Joint E. &
S. Dist. Asbestos Litig., 982 F.2d 721 (2d Cir. 1992), on the ground that certain
nenbers of the class in that case had rights under a trust agreenent to have
their clains paid first, while there is nothing akin to a trust agreement in
Ahearn. But CGeorgine also | acked anything simlar to a trust agreement, so the
di stinction does not explain the majority’'s failure to distinguish Ahearn from
Geor gi ne.
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rational actors, those who are not yet injured woul d want
reduced current payouts (through caps on conpensation
awards and limts on the nunber of clains that can be
paid each year). The futures plaintiffs should al so be
interested in protection against inflation, innot having
preset limts on how many cases can be handled, and in
limting the ability of defendant conpanies to exit the
settlenment. Moreover, in terns of the structure of the
al ternative dispute resol ution nmechani sm established by
the settlenent, they should desire causation provisions
that can keep pace with changi ng science and nedi ci ne,
rather than freezing in place the science of 1993.
Finally, because of the difficulty of forecasting what
their futures hold, they would probably desire del ayed
opt out |ike the one enployed in Bowing v. Pfizer, Inc.,
143 F.R D 141, 150 (S.D. Onhio 1992) (heart valve
settlenent allows claimants who ultinmately experience
heart valve fracture to reject guaranteed conpensation
and sue for damages at that tine).

In contrast, those who are currently injured would
rationally want to maxim ze current payouts. Furt her -
nmore, currently injured plaintiffs would care little
about inflation-protection. The del ayed opt out desired
by futures plaintiffs would al so be of little interest to

the presently injured; indeed, their interests are
agai nst such an opt out as the nore people | ocked into
the settlenent, the nore likely it is to survive. I n

sum presently injured class representatives cannot

adequately represent the futures plaintiffs’ interests

and vice versa.

Ceorgine, 83 F.3d at 630-31 (enphasis added).

The majority’s only explanation for its decision is that the
district court’s determnation that a conflict did not exist was
supported by the testinony of the settling parties’ expert,
Ceoffrey Hazard, and the district court’s own expert, Eric G een.
That explanation is hardly conpelling.

The district court’s determnation that the facts before it
did not amount to a conflict of interest was not a finding of fact

to which we should defer. Instead, it is a conclusion of |aw see

United States Fire Ins. Co., 50 F.3d at 1311 (holding that we

113



review de novo a district court’s application of ethical norns
governing attorney conduct), and it is not enough sinply to note
that two hand-picked |aw professorsSSone chosen by the settling
parties and the other by the district courtSShad the sanme opinion
of the law as did that court.

Nor is the reasoning behind the | egal opinions of Professors
Hazard and G een persuasive. According to the majority, both
concluded that a conflict did not exist, essentially because both
extant and latent claimants would be better off with a settlenent
than w t hout one. If that was their reasoning, they asked the
Wrong questi on.

Even if there was no conflict between extant and | atent
claimants as to whether a settlenent was a good idea, there was
undeni ably a conflict between the two groups over the terns of the
settl enent. It may well have been appropriate for the sane
attorneys to represent extant and | atent cl ai mants when negoti ati ng
wi th the defendants over the total anmount of the settlenment. Once
the parties agreed to an anobunt, however, the interests of extant
and latent claimants diverged, and they should have been repre-
sented by different attorneys for determ nation of the terns under

whi ch the settl ement would be distributed to the cl ass.

D. The Conflict Between Pre- and Post-1959 Victins.

The gl obal settlenent achieved a massive redistribution of
weal t h. Before the settlenent, persons who had been exposed to

asbest os before 1959 had far nore valuable clains than those who
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had been exposed after 1959. Fi breboard’ s insurance policies had
expired in 1959, so pre-1959 claimants coul d seek damages from an
insured Fibreboard, with virtually unlimted assets, while post-
1959 claimants could only hope to recover from the non-insurance
assets of Fibreboard, which anobunted to very little. As late as
1993, the settlenent value of a pre-1959 claimwas three tines that
of a post-1959 claim’™ The gl obal settlenent, however, elin nated
the privileged status of pre-1959 claimants and placed them on
equal footing with their post-1959 counterparts.

Because the settlenent deprived pre-1959 claimants of a
substantial right, they were entitled to separate representation.
The majority contends that the class as a whole benefited by
sacrificing the special rights of pre-1959 claimnts, and |
enphatically agree. That is precisely the problem It was in the
best interest of one part of the class to give up sonething that
bel onged to anot her part of the class, and that created a conflict
of interest.

Unitary class counsel was bound to consider the interests of
the class as a whole, and those interests required giving up the
rights of pre-1959 claimants. But the rights of pre-1959 victins
were theirs alone, and they were entitled to counsel who woul d not

relinquish those rights unless it was in their own best interest.

0 Fibreboard’ s pre-1959 clains settled for an average of $12,000 in 1993,
while its post-1959 clains settled for only $4,000. See GAF, Fibreboard, Pfizer
Report Decline in Asbestos Cases, MALEY SLITIG Rep., June 2, 1995, at 20. In
1994, the discrepancy al nbst disappeared, with pre-1959 clains settling for
$8, 000 and post-1959 clainms settling for $7,000. 1d. As the asbestos world
becane aware that the expected settlenent in Ahearn would not differentiate
between pre- and post-1959 clainmants, the settlenment values of those clains
naturally noved toward a comon figure.
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Only separate counsel, representing pre-1959 cl ai mants al one, could
have done so.

Nor am | persuaded by the majority’s contention that Fibre-
board would never have negotiated separately wth pre-1959
claimants and that unitary representation maxi m zed the val ue of
the settlenent. So long as the class was negotiating wth
Fi breboard over the total value of the settlenent, there was no
need for separate representation, as pre- and post-1959 claimants
had the sane interest in obtaining as large a settlenent as
possible. It was only after the parties had agreed on the total
anmount of the settlenent and had begun to bargain over how it
shoul d be divided anong the class that pre-1959 cl ai mants needed
separate representation. There is no reason to suppose this would
have any effect on Fi breboard’ s willingness to nmake concessions; it
was interested only in the total anmount of the settlenent, not the

allocation of the settlenent within the cl ass.

VI, | npartial Judgi ng.

The second due process requirenent that the mapjority fails to
enforce is inpartial judging. “Afair trial ina fair tribunal is
a basic requirenment of due process.” In re Mirchison, 349 U S
133, 136 (1955). Thus, a litigant is entitled to try his case
before a judge who is free of any personal stake in the outcone.
Tuney v. OChio, 273 U S. 133, 136 (1955).

This protection is vitally inportant in a nandatory class

action, for the judge is the only person able to protect class
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menbers from an unjust settlenent. The class nenbers thensel ves
cannot reject the settlenent, and they cannot even reject certifi-
cation by opting out of the class. They can only present their
objections at the fairness hearing and hope the judge wll reject
the settlenent as inadequate. |If the judge hinself is biased in
favor of an unfair settlenent, then the class has no protection
against it.

The i ntervenors rai se serious questions regardi ng Chi ef Judge
Parker’s ability to conduct an inpartial fairness hearing.”* He had
medi ated the settlenent negotiations, undoubtedly wurging the
parties to settle on terns he believed to be fair, before the case
was even filed. 1In his |engthy opinion approving the settlenent,
he referred to his “assistance in the discussions” |eading to final
agreenent. 162 F.R D. at 516.

Havi ng hel ped to craft the settlenent, Chief Judge Parker had
a personal stake in finding it to be fair: A determ nation that
the settlenent was unfair would inply that he had acted unfairly in
helping to craft it. In light of these facts, a person m ght
reasonabl y concl ude that Chief Judge Parker, despite his dedicated
and pai nstaki ng efforts, probably devel oped a natural bias in favor

of his own work. 72

1t is well settled that inpartiality can reasonably be questioned even
where there is no actual bias. See In re Faul kner, 856 F.2d 716, 721 (5th Cir
1988) (per curiam.

2 For simlar reasons, Congress in 1978 limted the adninistrative duties
of bankruptcy judges. Under the old Bankruptcy Act, bankruptcy judges (then
called referees) had been actively involved in the day-to-day affairs of
bankruptcy reorgani zati ons. Congress found this objectionable.: “No matter how
fair a bankruptcy judge is, his statutory duties give hima certain bias in a

(continued...)
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The majority concludes that the judge need not have been
recused fromthe fairness hearing, because the settlenent negoti a-
tions he nedi ated were a judicial proceeding. | amnot so certain.
| agree that we are governed by Liteky v. United States, 114 S. C.
1147 (1994), and that if the settlenent negotiations were a
judicial proceeding, recusal was not required. | also agree that
if the negotiations were a judicial proceeding, we nust nmake a
case-specific determ nation: A judge may becone so involved in
settlenment negotiations as to warrant recusal even though the
negoti ations were judicial proceedings. See id. at 1157 (noting
that recusal may be warranted where bias stens from a judicial
source if it anpbunts to “a deep-seated favoritism or antagoni sm
t hat woul d make fair judgnent inpossible”). As the majority points
out, Chief Judge Parker’s involvenment in this case was not
substantial, and recusal is therefore not required unless the
settl enment negotiations were extrajudicial proceedings.

| part ways with the mpjority, however, when it cones to
deci ding whether the settlenent negotiations the judge nediated
were judicial proceedings. The majority concludes that they were,

though its only explanation is to state that “Judge Parker’s role

(...continued)

case, and the bankruptcy court as a result has been viewed by many as an unfair
forum” H R Rep. No. 595, 95th Cong., 1st Sess. 88 (1978), reprinted in 1978
US . CCAN at 6050. Congress went on to note that “[d]eeper problens arise
because of the inconsistency between the judicial and adm nistrative rol es of the
bankruptcy judges. The inconsistency conpromises his inpartiality as an arbiter
of bankruptcy disputes.” Id. at 89, reprinted in U S C.C AN at 6050. To
rectify this problem Congress limted the role of bankruptcy judges as
adm nistrators and nedi ators. See, e.g., 11 U.S.C. 8§ 341(c) (1994) (“The court
may not preside at, and may not attend, any neeting under this section including
any final nmeeting of creditors.”).
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in the negotiation process . . . stemmed fromthree cases filed in
his court [i.e., the assignnent litigation].” | agree that if the
negotiations were a legitimte part of the proceedings in the
assignnent |itigation, they were judicial proceedings. Chief Judge
Parker’s judicial authority was limted to the assignnent litiga-
tion, however, and | do not believe that he could conduct judicial
proceedi ngs with respect to Ahearn sinply because it was sonehow
related to the assignnent litigation.

Renenber that the parties had not even filed Ahearn yet
Thus, any tinme the judge spent nediating that disputeSSas opposed
to the insurance cases filed in his courtSSwas community service,
not judging. "

The rules of civil procedure allow judges to participate in
settlenment conferences. See FED. R Cv. P. 16(5) (allowi ng courts
to schedul e conference “facilitating the settlenent of the case”).
Rule 16 settlenent conferences are judicial proceedings and
generally are not an adequate basis for recusal. Cf. Liteky, 114
S. . at 1157 (noting that judicial proceedings “can only in the
rarest circunstances” form an adequate basis for recusal). The
question is whether Chief Judge Parker nediated the settlenent
negotiations in the course of a rule 16 conference.

If the settlenent negotiations he nediated were chiefly
negoti ati ons over the assignnent litigation, and settling Ahearn

was incidental to settling the assignnent |itigation, the negoti a-

3 Certainly there can be no criticismof Judge Higgi nbothanis role. From
the start, he served only as a nediator, not ajudge. In facilitating agreenent,
he did precisely what a nediator is supposed to do.
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tions probably anbunted to a rule 16 conference. |If, on the other
hand, the primary object of the negotiations was to settle Ahearn,
the negotiations do not fall within the bounds of rule 16. That
rule allows judges to schedule conferences only to settle “the

case,” which surely nust nean the case filed and pendi ng before the
judge. Rule 16 cannot permt a judge to order settlenent confer-
ences over cases that are not before hingSthat woul d be an exercise
of power the Constitution does not permt. See U. S. ConsT. art.
11, 8 2 (limting judicial power to actual cases or controver-
si es).

Federal courts are not roving engines of justice careen-

i ng about the land in search of wongs to right. Rather,

federal courts were designed to be nuch like all other

courts: passive entities resolving only the quarrels

whi ch are properly put before themby interested parties

and which are within the conpetence of courts in a

tripartite system of constitutional governnent.
Hai tian Refugee Ctr. v. Cviletti, 503 F. Supp. 442, 461 (S.D. Fla.
1980), nodified, 676 F.2d 1023 (5th Cr. Unit B 1982).

| seriously doubt that Chief Judge Parker was conducting

settl enent negotiations over the assignnent litigation and only
incidentally settled Ahearn along the way. |If so, this is one of
the nore amazi ng exanples of a tail wagging a dog. | recognize,

however, that the content and nature of the settlenent negoti ati ons
the judge nediated present a question of fact, and | therefore

woul d remand to the district court for findings in this regard.

VIIl. Article Il Justiciability.

Finally, the majority sinply fails to consider a nunber of
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difficult justiciability issues. Wile questions of Article I
standi ng and variances in state | aw may seem sonewhat rarefied, it
is inmportant to renenber the central purpose of jurisdictiona
requi renentsSSto keep us in our place. The constitutionally-
assigned task of the federal judiciary is to resolve cases and
controversies that Congress and the Constitution have authorized us
to adjudicate. When we depart from that role by considering
general i zed gri evances or private di spute resol ution nmechani sns, we
qui ckly find oursel ves acting nore as | egi sl ative policynakers than
as j udges.

Failure to honor standing requirenents, in particular, can
result in devastating consequences for those we intend to help. As
standing turns in large part on whether an individual has suffered
an injury-in-fact, those who | ack standi ng nmay be unaware that our
| egislative dalliances eventually will affect them thus, they are
unlikely to speak up for thensel ves.

This case presents a particularly egregious exanple, for the
parties and the district court gerrymandered the class to excl ude
all those who were sufficiently concerned with their injuries to
have filed suit. Thus, the class consists largely of people who
are unlikely to nonitor class counsel’s performance or chall enge
the settlenent. In a justice system that depends on robust
adversarial presentations, that dynamc |eaves the judiciary ill-
equi pped to eval uate the procedural and substantive fairness of the
negoti ati ons and eventual settlenent.

This case shatters the constitutional limts placed on the
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authority of the federal courts by Article IIl, Section 2 of the
United States Constitution. We are obligated to consider these
i ssues, sua sponte if necessary, to assure ourselves that the
district court properly exercised jurisdiction.™ It is fairly
obvi ous that here, the district court exceeded its jurisdiction in

approving the class action settlenent.

A. The Causes of Action.

The class action conplaint alleges only personal causes of
action agai nst Fi breboard for noney damages. > The nmjority agrees:
“The central renedial and l|egal theory of each of the naned
plaintiffs [is] that Fibreboard is liable in tort for danages
i ncurred due to exposure to Fi breboard asbestos.” Mj. Op. at 23.7°
The district court also recognized that the conplaint alleges in

personamcl ai ns.’”” Thus, Ahearn is a caseSSadnittedly an extraordi

" The Third CGircuit preternitted the jurisdictional issues raised in a
nearly i dentical case because its decisionto decertify the class disposed of the
case in favor of the intervenors. See CGeorgine v. AnthemProds., Inc., 83 F.3d
610, 617, 623 (3d Cr. 1996). Even in that case, one judge wote separately to
enphasi ze, inter alia, that the jurisdictional issues should have been reached.
See id. at 635-38 (Wllford, J., concurring). The majority’s decisionto affirm
certification in this case, however, obligates it to addressSSsua sponte if
necessarySSthe troubling jurisdictional problens raised by the district court’s
approval of the settlenent. Nevertheless, the majority has failed even to raise
these issues, let alone consider them

> The counts alleged are (1) negligent failure to warn; (2) strict product
liability; (3) breach of express and i nplied warranty; (4) concert of action and
conspiracy; and (5) “all other viable clains.” This |last count consists of every
“claimor cause of action” that the plaintiffs can assert “agai nst Fi breboard.”

® The majority also states that “Ahearn . . . presents us with clains
agai nst a healthy conpany for personal injuries and a proposed settlement of
those clains.” Maj. op. at 42-43.

" The district court actually stated that “[the] claims were, prior to the
settlenent, in personamin character.” This statement inplies that, in the
(continued...)
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nary oneSSinvolving nultiple, in personam state-law causes of
action aggregated by neans of rule 23, the federal class action

devi ce.

B. The Basis for Subject-Mutter Jurisdiction.

The majority does not discuss the basis for subject-matter
jurisdiction. The plaintiffs and the defendants, in their joint
appellate brief, assert that federal jurisdiction was avail able
under 28 U. S.C. 8§ 1332 (diversity) and 28 U S.C. §8 1335 (inter-
pl eader). The district court’s published opinion relies on
diversity alone as a basis for federal jurisdiction. See Ahearn v.
Fi breboard Corp., 162 F.R D. 505, 522 (E D Tex. 1995). I n
suppl enental conclusions of lawfiled on the sane day, however, the
district court clainmed that federal jurisdiction also is proper
under the interpleader jurisdiction statute.

Diversity of citizenship was an arguable basis for subject-
matter jurisdiction. Statutory interpleader jurisdiction is not
avai | abl e here, because there is no res or common fund. See Wausau

Ins. Cos. v. Gfford, 954 F.2d 1098, 1100-01 (5th Cir. 1992).78

(...continued)
court’s view, the settlenent transforned the clains into something other than in
per sonam cl ai ns.

® I'n Wausau, we were faced with “six insurance funds enconpassing

different periods during a four-year span.” 954 F.2d at 1101. Furthernore, the
| egitimacy of the clai ns agai nst each fund was not established. Id. Cautioning
that “[i]nterpleader is not designed to solve all problenms associated with
mul tiparty litigation,” id. (citing State FarmFire & Casualty Co. v. Tashire,
386 U.S. 523, 535 (1967)), we held: “Because the present case involves six
separate funds and because it is unclear whether there are legitinmate clains
agai nst each fund, we conclude that an identifiable fund as required for
i nterpl eader actions is not involved.” 1d.

(continued...)
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Even if interpl eader jurisdictionwere present, the weighty Article
11 justiciability issues would still exist.

These Article Il issues arise out of the application of Erie
R R v. Tonpkins, 304 U S 64 (1938), to this nmulti-state class
action. As in cases brought under the ordinary diversity jurisdic-
tion statute, cases brought under statutory interpleader are
governed by state substantive | aw, pursuant to the nandate of Erie.
Thus, Erie applies to this class action regardless of whether
federal jurisdiction is proper under ordinary diversity, inter-

pl eader, or both.”

(...continued)

In Ahearn, we are again faced with nultiple fundsSSthe policies issued by
the two insurers, Continental and PacificSSand the legitimacy of the liabilities
against the policies is not well-establishedSSi.e., thevalidity of all the class
nenbers’ cl ai ns agai nst Fi breboard has not yet been deci ded. Mreover, because
of the potentially limtless liability under these conprehensive general
liability policies, the ultimte scope of coverage cannot be determ ned until
damages are awarded on each successful claim The terns of the policies in
Wausau at least limted coverage to a specific dollar anount; thus, the total
possible liability was easily defined. Yet even there we held that interpleader
jurisdiction was unavail abl e. It follows a fortiori from Wausau that such
jurisdiction does not exist in Ahearn.

® See Griffin v. MCoach, 313 U.S. 498, 503 (1941) (applying Erie and
Kl axon Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 503-04 (1941) to federal
statutory interpl eader case); Perkins State Bank v. Connol ly, 632 F.2d 1306, 1311
(5th Cir. 1980) (stating that, with linmted exceptions, “substantive state rules
of deci sion generally govern federal interpleader proceedings”); Bluff Creek Q|
Co. v. Green, 257 F.2d 83, 85 (5th Gir. 1958) (applying Erie after characterizing
§ 1335 interpleader action as “just another diversity suit”); WIlians v.
McFerrin, 242 F.2d 53, 55 (5th Gr. 1957) (applying Louisiana conflict of |aws
principles to case, per Kl axon, because “interpl eader comes under the diversity
jurisdiction of the federal courts”); Wiirlpool Corp. v. Ritter, 929 F.2d 1318,
1320-21 (8th Cr. 1991) (stating in dictumthat Klaxon applies to suits brought
under § 1335 “because the federal interpleader statute is nmerely a special brand
of diversity jurisdiction”) (citing Giffin, 313 U.S. at 503, and WIlians, 242
F.2d at 55); 7 WRGHT & MLLER § 1713 (1986) (stating that the Erie doctrine
applies fully in both FED. R Qv. P. 22 and § 1335 i nterpl eader actions) (noting
exceptions for certain procedural, renedial, and adm nistrative mattersSSe.g.,
pl eading rules, the availability of injunctive relief, and attorneys’ fees).
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C. Rul e 23(e) Approval and Article 111

Federal Rule of Civil Procedure 23(e), 8 which requires that
the dism ssal or conpromse of a class action be approved by a
district court, triggers theinquiry into federal jurisdiction. The
act of approvi ngSSor di sapprovingSSa cl ass action settlenent is an
exercise of judicial power by a district court.?8!

Unlike a private settlenment in an ordinary case, a class
action settlenent requires that a federal district court affirm-
tively exercise its adjudicative authority. Thus, a judicially
approved federal class action settlenent is a “judgnent.”8 The
underlying authority to enter such a judgnent is, of course,
expressly circunscribed by Article |11, which limts the judicial
power to “cases” and “controversies.” U S. ConsT. art. |11, § 2.

I n approving the class action settlenent, the district court

8 This provision reads: “A class action shall not be dismssed or
conprom sed wi thout the approval of the court, and notice of the proposed
di sm ssal or conpromni se shall be given to all nmenbers of the class in such manner
as the court directs.” Fep. R Qv. P. 23(e).

81 Epstein v. MCA, Inc., 50 F.3d 644, 667 (9th Cir. 1995), rev’'d on other
grounds sub nom WMatsushita Elec. Indus. Co. v. Epstein, 116 S. C. 873 (1996);
see Evans v. Jeff D., 475 U. S. 717, 726-727 (1986) (referringto district court’s
rule 23(e) “power to approve or reject a [class action] settlenent”); see also
In re General Mdtors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d
768, 793 (3d Cir.) (“A judicially supervised and approved class action
settlenent, like a judicially supervised trial, is a neans of hearing and
determining judicially, in other words ‘adjudicating,” the value of clains
arising froma mass tort.”) (quoting with approval Roger H Trangsrud, Joi nder
Alternatives in Mass Tort Litigation, 70 CorNeLL L. Rev. 779, 835 (1985) (footnote
omtted)), cert. denied, 116 S. C. 88 (1995).

82 See Purcell v. BankAtlantic Fin. Corp., 85 F.3d 1508, 1511 (11th Gir

1996) (referring to “judgnment” approving class action settlenent); Wiite v.
Nat i onal Football League, 836 F. Supp. 1508, 1510-11 (D. M nn. 1993) (descri bing
and entering “judgnment” approving class action settlenent), aff’'d, 41 F. 3d 402,
406-07 (8th Cir. 1994) (referring to “judgment decree” and “consent judgnment”
approving class action settlenment), cert. denied, 115 S. C. 2569, and cert.
denied, 115 S. C. 2569 (1995); cf. Matsushita, 116 S. C. at 877-78 (treating
class action settlement approved by state court as a state court judgnent).
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purported to rel easeSSi.e., extinguishSSall clains by class nenbers
based on Fibreboard’ s liability for its asbestos products. See
Ahearn, 162 F.R D. at 517 (stating that Fi breboard and the i nsurers
woul d receive “total peace” in return for providing the gl oba
settl enment nonies). Because the court was exercising its Article
[11 judicial power, it did not have the authority to rel ease clains
that did not constitute a valid case or controversy at thetine it
gave its approval.

There are cases either holding or suggesting that in a
settlenent, courts may release clains that they would |[ack
“Jurisdiction” to try. See, e.g., Adans Extract Co. v. Pleasure
House, Inc. (Inre Corrugated Container Antitrust Litig.), 643 F. 2d
195, 221 & nn.39-40 (5th Cr. Apr. 1981); Epstein v. MCA Inc., 50
F.3d 644, 661-64 (9th Gr. 1995), rev’'d on other grounds sub nom
Mat sushita Elec. Indus. Co. v. Epstein, 116 S. . 873 (1996);
Mat sushita, 116 S. Q. at 877, 879-90. Al'l  of these cases,
however, refer to dinensions of jurisdiction other than the case-
or-controversy requirenent. For exanple, many of them invol ved
federal courts’ approving the rel ease of state-lawclains, or state
courts approving the rel ease of exclusively federal clains. See,
e.g., Corrugated Container, 643 F. 2d at 221 & nn. 39-40; Epstein, 50
F.3d at 661-64; Matsushita, 116 S. C. at 877. None of these cases

has advanced the radical proposition that a federal court, in
approving a class action settlenentSSi.e., in the exercise of its
Article Il jurisdictionSScan rel ease clains not presenting a case

or controversy.
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Furthernore, courts often have used the “common nucl eus of
operative facts” test to determ ne whether unpled clains can be
released. See, e.g., Cass Plaintiffs v. Cty of Seattle, 955 F. 2d
1268, 1288 (9th Gir.), cert. denied, 506 U'S. 953 (1992);
Not ti ngham Partners v. Trans-Lux Corp., 925 F.2d 29, 34 (1lst Cr.
1991). This test is used for determ ning whether a court nay
exercise supplenental jurisdiction, and a federal court may
exerci se supplenental jurisdiction only over clains that are part
of the same Article IlIl case or controversy. See 28 U. S C
8§ 1367(a) (1994); United M ne Wirrkers v. G bbs, 383 U S. 715, 725
(1966) .

Thus, the release-of-clainms cases assune that the rel eased
clains are justiciable cases or controversies. Those cases do not
chal | enge the key conclusion that a portion of a settlenent is void

if it purports to release non-justiciable clains.

D. The d ass.

The plaintiff class of natural persons certified in this

caseSSt he @ obal Health C ai mant C assSSis i ndeed sweeping.® By its

8 The precise class definition is as foll ows:

(a) Al persons (or their legal representatives) who prior to
August 27, 1993 were exposed, directly or indirectly (including but
not limted to exposure through the exposure of a spouse, household
nmenber or any other person), to asbestos or to asbestos-containing
products for which Fibreboard nay bear legal liability and who have
not, before August 27, 1993, (i) filed a lawsuit for any asbestos
related personal injury, or damage, or death arising from such
exposure in any court agai nst Fi breboard or persons or entities for
whose actions or omssions Fibreboard bears legal liability; or
(ii) settled a claimfor any asbestos-related personal injury, or
damage, or death arising fromsuch exposure with Fi breboard or with
persons or entities for whose actions or om ssions Fibreboard bears

(continued...)
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terms, the class definition includes, inter alia, the follow ng
categories of persons:

(1) future children of persons exposed to asbestos
(“future children”); 8

(2) future spouses of persons exposed to asbestos
(“future spouses”);® and

(3) persons who have been exposed to asbestos, who have
not mani fested an asbestos-rel ated di sease, and who had
not filed or had dism ssed a |lawsuit by August 27, 1993
(“exposure-only” clainmnts).

No person included in the first two categories neets the

(...continued)
legal liability;

(b) Al persons (or their legal representatives) exposed to
asbest os or to asbestos-containing products, directly or indirectly
(including but not limted to exposure through the exposure of a
spouse, household nenber or any other person), who dismissed an
action prior to August 27, 1993 without prejudice against
Fi breboard, and who retain the right to sue Fibreboard upon
devel opment of a nonmalignant disease process or a nalignancy;
provi ded, however, that the Settlenent C ass does not include
persons who filed and, for cash payment or some other negotiated
val ue, dism ssed clai ms agai nst Fi breboard, and whose only retained
right is to sue Fibreboard upon devel opnent of an asbestos-rel ated
nmal i gnancy; and

(c) Al past, present and future spouses, parents, children
and other relatives (or their legal representatives) of the class
nenbers described in paragraph (a) and (b) above, except for any
such person who has, before August 27, 1993, (i) filed a lawsuit for
t he asbestos-rel ated personal injury, or danage, or death of a cl ass
nenber described in paragraph (a) or (b) above in any court agai nst
Fi breboard (or against entities for whose actions or omnissions
Fi breboard bears legal liability), or (ii) settled a claimfor tohe
asbestos-rel ated personal injury, or damage, or death of a class
nenber described in (a) or (b) above with Fibreboard (or wth
entities for whose actions or omissions Fibreboard bears |egal
liability).

84 The future children purportedly bring “indirect” clainsSSe.g., clains
for wongful deathSSderived fromthe exposure to asbestos of the persons who will
becone their parents. Sonme states treat these clains as non-derivative. See
Hogan v. Dow Chem Co. (In re “Agent Orange” Prod. Liab. Litig.), 818 F.2d 201
203 (2d Gir. 1987), cert. denied, 484 U S. 1004 (1988). Mdst of these clains are
al so unripe because the person exposed to asbestosSSthe future parent of the
future childSsis still alive.

8 The future spouses also purportedly bring indirect clainsSse.g., |oss
of consortium Again, sonme jurisdictions treat these clains as non-derivative.
See Hogan, 818 F.2d at 203.
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irreducible constitutional mninmm of standing for any claim
Furthernore, sone of the persons in the third category |ack
standing with respect to sone or all of their clains. Thus
several of the clains asserted by these categories of persons
present no justiciable case or controversy, and the district court
therefore erred in deciding to hear them

The future children, for exanple, include “persons” who had
not been conceived at the tinme the conplaint was filed.® Common
sense alone dictates the conclusion that non-existent persons
cannot have standing to assert in personam causes of action for
nmoney damages. |In nore formal terns, these unconceived plaintiffs
cannot prove injury-in-fact and thus cannot establish standing to
assert their in personamtort clains. Cf. Lujan v. Defenders of
Wldlife, 504 U S. 555, 560 (1992) (defining injury-in-fact).

Simlarly, future spousesSSwho may or may not already be
bornSSare, by definition, not yet married to the exposed persons.
Common sense once again dictates the conclusion that these
per sonsSSwho have not been exposed to asbestos t hensel vesSShave not
yet been injured in fact because they currently have no relation to
exposed persons.

| magi ne, for exanple, the absurd hypothetical of a “person”
fromeach of the first two categories filing individual |awsuits
today in federal courtSSi.e., wthout resort to rule 23. | do not
doubt that any federal court would dism ss their clains i mediately

for want of justiciability. W nust not allow the aggregation of

8 For sinplicity, | restrict nmy analysis to persons not yet conceived.
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i ndividual clains through the class action device to divert our
attention fromsuch a fatal defect.?

Asi de fromthese glaring defects, a nore subtl e probl emexists
wWth respect to the third category of persons that | defined
aboveSSi . e., the exposure-only claimnts. Properly addressing the
problem however, requires a review of <certain fundanenta
principles of Article Il1l jurisdiction and their application to

di versity cases.

E. St andi ng.

1. Standing in Relation to Causes of Action.

87 The rule 23(b)(3) class in the Agent Orange case was careful |y defined
to avoid future children and future spouses. The class definition read as
fol | ows:

[ TIhose persons who were in the United States, New Zeal and or
Australian Armed Forces at any tinme from 1961 to 1972 who were
injured while in or near Vietnam by exposure to Agent O ange or
ot her phenoxy herbicides. . . . The class also includes spouses,
parents, and children of the veterans born before January 1, 1984,
directly or derivatively injured as a result of the exposure.

I vy v. Dianond Shanr ock Chens. Co. (Inre “Agent Orange” Prod. Liab. Litig.), 996
F.2d 1425, 1429 (2d Cr. 1993) (quoting In re “Agent Orange” Prod. Liab. Litig.
MDL No. 381, 100 F.R D. 718, 729 (E.D.N. Y. 1983), aff’'d, 818 F.2d 145 (2d Gr.
1987), cert. denied, 484 U S. 1004 (1988)), cert. denied, 114 S. C. 1125, and
cert. denied, 114 S. C. 1126 (1994). This definition restricted the class to
past and present spouses and already-born children, thus avoiding the
jurisdictional anomalies presented by future spouses and future children

The appellees woul d have us believe that the federal courts routinely
certify classes including future claimants; the authorities they cite belie that
claim however. |In United States Parole Conmin v. Geraghty, 445 U. S. 388, 393
(1980), the class definition didinclude future clainmants, but the district court
had declined to certify the class; as a result, the Court never had occasion to
consi der the standing i ssues rai sed by the inclusion of such persons. Likew se,
the district court in Comer v. Cisneros, 37 F.3d 775, 780, 796 (2d Cr. 1994),
had declined to certify a class including future claimnts. Thus, the hol ding
in Comer was nerely that the purported class representativesSSwho were present
cl ai mant sSShad standing, not that the future claimants did.

Finally, MArthur v. Scott, 113 U. S. 340 (1885), sinply has nothing to do
with this mass toxic tort class action. The portion of McArthur relied upon by
t he appel | ees di scusses trusts and estates, as do the cases cited therein. See
id. at 401-02.
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It is inpossible to analyze standing without reference to a
cause of action: “[S]tanding is gauged by the specific comon-| aw,
statutory or constitutional clains that a party presents.”38
Suppose, for exanple, that a public enployer has discrimnated
against an applicant for enploynent on the basis of race.
Undoubt edl y, such an allegation of injury would neet Article Ill’s
standing requirenents for, e.g., a Fourteenth Anmendnent equal
protection claim

Neverthel ess, that injury may not serve as the predicate for
standing to assert any conceivabl e cause of action. For exanple,
such an injury does not operate to confer standing on the applicant
for a violation of the right to be free fromunreasonabl e searches
and sei zures under the Fourth Amendnent. For while he could show
injury-in-fact with respect to his equal protection rights, he
cannot show injury-in-fact with respect to his rights under the

Fourth Amendnent. See Lewis v. Casey, 64 U S. L.W 4587, 4591 n. 6,

8 |nternational Primate Protection League v. Adnministrators of Tul ane
Educ. Fund, 500 U.S. 72, 77 (1991); see Catholic Social Serv. v. Shalala, 12 F. 3d
1123, 1125 (D.C. Cir. 1994) (“[A] plaintiff's standing nust be analyzed with
reference to the particular claimnmade.”); see also Financial Insts. Retirenent
Fund v. Ofice of Thrift Supervision, 964 F.2d 142, 146 (2d Cir. 1992) (quoting
International Primate, 500 U S. at 77).

I n Loui siana Landmarks Soc’y v. City of New Ol eans, 85 F.3d 1119, 1122 n. 3
(5th Cir. 1996), we stated that “[s]tanding is a concept distinct from the
concept of private rights of action.” The appellee in that case had failed to
brief the inplied cause of action issue raised by the appellants, asserting that
the appellants had waived a “standing” argunent in the district court. We
expressed our puzzlenment with the appellee’'s waiver argunment by noting that
standing and inplied rights of action are not equival ent concepts and that,
nor eover, standing can never be waived, because it is jurisdictional. See id.
Thus, Landmarks shoul d not be read as inplying that standing is unrelated to the
causes of action alleged.
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No. 94-1511, 1996 W. 340797, at *8 n.6 (U. S. June 24, 1996). %

Thus, standing analysis assunes, at a mninum that the
plaintiff has alleged a cause of action created to vindicate a
legally protected interest. The cause of action all eged serves as
a necessary frame of reference for the standing i nquirySShence the
Court’s explicit connection of standing and causes of action in
International Primate Protection League v. Adm ni strators of Tul ane
Educ. Fund, 500 U. S. 72 (1991):

St andi ng does not refer sinply to a party’s capacity to

appear in court. Rat her, standing is gauged by the
specific comon-|law, statutory or constitutional clains
that a party presents. “Typically, . . . the standing

inquiry requires careful judicial examnation of a
conplaint’s allegations to ascertain whether the
particular plaintiff is entitled to an adjudi cation of
the particular clains asserted.”®

In other words, standing analysis does not operate in a vacuum

The allegation of a cause of action franes the inquiry. See

8 The Court made this point explicitly:

[SJtanding is not dispensed in gross. |If the right to conplain of
one administrative deficiency autonmatically conferred the right to
conplain of all administrative deficiencies, any citizen aggrieved
in one respect could bring the whole structure of state
adm nistration before the courts for review That is of course not
the law. As we have said, “[n]or does a plaintiff who has been
subject to injurious conduct of one kind possess by virtue of that
injury the necessary stake in litigating conduct of another kind,
although simlar, to which he has not been subject.” Bl um v.
Yar et sky, 457 U.S. 991, 999 (1982).

Casey, 64 U S . L.W at 4591 n.6 (parallel citations onmtted).

% 500 U.S. at 77 (quoting Allen v. Wight, 468 U S. 737, 752 (1984))
(emphasis in original); see Catholic Social Serv., 12 F.3d at 1125; Howe v.
El | enbecker, 8 F.3d 1258, 1261 (8th Cir. 1993), cert. denied, 114 S. C. 1373
(1994); Financial Insts., 964 F.2d at 146-47; see also United Food & Comrercia
Workers Int’'l Union, Local 751 v. Brown Group, Inc., 50 F.3d 1426, 1428-29 (8th
Cir. 1995), rev'd on other grounds, 116 S. C. 1529 (1996); «cf. Idaho
Conservation League v. Mummm, 956 F.2d 1508, 1514 (9th Cir. 1992) (“Were .
Congress is the source of the purportedly violated | egal obligation, we | ook to
the statute to define the injury.”) (quoting International Primate, 500 U S. at
77) .
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Catholic Social Serv. v. Shalala, 12 F.3d 1123, 1125 (D.C. Cr.
1994) . %

In diversity cases, pursuant to the Erie doctrine, state |aw
defi nes the substantive causes of action. |In an ordinary case, we
rarely have to confront the interaction between Erie and federal
standi ng anal ysi s. Regardl ess of what else one can say about

Ahearn, however, no one can fairly accuse it of being an ordinary

case.
2. Injury-in-Fact.
In Lujan v. Defenders of Wldlife, the Suprene Court set out
the test for Article Il standing as foll ows:

Over the years, our cases have established that the
i rreduci bl e constitutional m ninum of standi ng contains
three elenents: First, the plaintiff nust have suffered
an “injury in fact”SSan invasion of a legally protected
interest which is (a) concrete and particul arized; and
(b) “act ual or i MM nent not ‘conj ectural or
hypot hetical .’ ” Second, there nust be a causa
connection between the i njury and t he conduct conpl ai ned

of SSthe injury has to be “fairly . . . trace[able] to the
chal | enged action of the defendant, and not . . . th[e]
result [of] the independent action of sone third party
not before the court.” Third, it nust be “likely,” as

opposed to nerely “specul ative,” that the injury wll be
“redressed by a favorable decision.”

504 U. S. at 560-61 (footnote and citations omtted). For the
purposes of this case, we need focus only on the first prong of

this standard: injury-in-fact.

%1 | do not suggest that we | ook to the nerits of the cause of action or
determ ne whether the cause of action is valid (in the sense of determ ning
whether the plaintiff ultimately would wn). Rat her, we nust examine the
pl eadi ngs to deterni ne what cause of action the plaintiff has all eged and whet her
his allegations of injury, in the context of that cause of action, satisfy
Article I'll standards.
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The Lujan injury-in-fact test consists of two sections:
(1) the “invasion of a legally protected interest”; and
(2) the criteria of
(a) concreteness and particularity; and
(b) actuality or inm nence.
The failure of a plaintiff fully to neet the requirenents of both
sections constitutes the failure to establish the irreducible
constitutional m nimum of standing.
Thus, to survive the Article Ill inquiry, a plaintiff nust
makeSSi nt er al i aSSa showi ng that he had a |l egal |y protected interest
t hat has been invaded. The failure to make such show ng woul d be

fatal to his attenpt to establish Article |1l standing.

3. Effect of State Law

The second part of the Lujan injury-in-fact test is governed
purely by federal Ilaw (even in diversity cases), for no
pronouncenent of state |law can affect a federal court’s
determ nation of whether an invasion of a legally protected
interest is, e.g., sufficiently concrete and particularized to
satisfy Article II1. Simlarly, no decision of state |law can
affect a federal court’s determ nation of whether such an i nvasion
is sufficiently actual or immnent to satisfy Article |11

In diversity cases, however, the first part of the Lujan
injury-in-fact test is not conpletely independent of state |aw
The concept of “invasion of a legally protected interest”

imediately invites the question of who or what protects the
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interest. In an ordinary, non-diversity case, federal lawis the
source of substantive rights and of causes of action designed to
vindi cate those rights. In diversity cases, it is state |law that
creates legally protected interests and provi des causes of action
to vindicate them

Thi s concl usi on cannot be avoi ded by chanting the mantra t hat
federal | aw cannot depend on state |law. Under Erie, the judgnent
of a federal court depends on state substantive lawin a diversity
case. The definition of a legally protected interestSSas well as
the provision of a cause of action to vindicate that interestSSis
a matter of substantive law. °? |If the federal injury-in-fact test
articulated in Lujan depends on the definition of a legally
protected interestSSand it doesSSthen the outcone of that federal
i nquiry depends in part on how state | aw defines that interest.

Mor eover, when a state has declined to create a gi ven cause of
action, it has decided not to accord legal protection to a

particular interest. Therefore, if a given exposure-only cause of

%2 |n a recent case interpreting the Warsaw Convention, the Supreme Court
had occasion to consider whether the question of who may bring suit is
substantive or procedural. See Zicherman v. Korean Air Lines Co., 116 S. Ct.
629, 634 (1996). The Court was interpreting Article 24 of the Convention, which
| eaves to donestic law the issues of who is entitled to sue and what types of
damages they may recover. See id. at 633-34. The Court concl uded:

The npbst natural reading of [Article 24] is that, in an action
brought under Article 17, the |l aw of the Convention does not affect
t he substantive questions of who may bring suit and what they nmay be
conpensated for . . . . It does not seemto us that the question of
who is entitled to a danages award is procedural.

Id. at 634 (enphasis added). Thus, the question of who may bring suit is a
guestion answered by substantive | awsSin a diversity case, state substantive | aw.
This is not to say that standing in federal court is purely an issue of state | aw
inadiversity case; rather, therole of statelawis to identify, within federal
constitutional linmts, the persons who have legally protected i nterests and what
those interests are.

135



action enbraced in the settlement is not founded on a substantive
right,® it is inpossible for a person asserting that claimto prove
injury-in-fact. This is so because the injury-in-fact test
requires proof of the invasion of a legally protected interest.
See Lujan, 504 U. S. at 560; cf. International Primate, 500 U. S. at
77 (stating that substantive claimis a predicate for standing

anal ysis). %

4. Choi ce of Law Anal ysi s.

The causes of action alleged in Ahearn are state-|aw causes of
action brought on the basis of diversity jurisdiction. Standing
must be neasured by the cause of action pled, see Internationa

Primate, 500 U. S. at 77; therefore, the standing of the exposure-

% This is equivalent to saying that the law of the relevant state
(determ ned through a choi ce of | aw anal ysis) does not authorize that exposure-
only cause of action

94 Cases that opine in broad |anguage that state |aw cannot affect the
diversity jurisdiction of the federal courts are inapposite. Cf., e.g., Begay
v. Kerr-MGee Corp., 682 F.2d 1311, 1315 (9th Cr. 1982). |In Begay, the court
did opine that state | aw cannot create or enlarge federal jurisdiction, but that
statenment nmust be viewed in context.

The Begay court faced a state statute that granted a substantive right and
then purported to state that the sole remedy for violation of the right was an
admi nistrative claimover which a state comm ssion had excl usive jurisdiction
The court responded that a state law, having conferred a substantive right,
cannot determ ne whether a federal court sitting in diversity has jurisdiction
over a claim based on that right. See id. at 1315-17. Rat her, the proper
inquiry in such a case i s whether the conplaint stated a cl ai mupon which reli ef
could be granted. See id. at 1315, 1317, 1320.

This analysis does not apply to the Article Ill justiciability issues
raised in Ahearn. The existence vel non of a cause of action is a factor that
the Suprene Court has incorporated into the Article Il standing inquiry. See

Lujan, 504 U. S. at 560. Reinforcing this approach is the unanbi guous recognition
by the Court that we are to nmeasure standing according to the particul ar conmon-
| aw, statutory, or constitutional claimasserted. See |International Prinate, 500
U S at 77. Thus, in diversity cases, whether a state-|aw cause of action exists
at all isajurisdictional issueinsofar asit relates to standing and i njury-in-
fact, not an issue of whether a claimfor relief has been stated.
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only plaintiffs nust be gauged by the causes of action they assert.

Al l of the exposure-only clai mnts have a conmon predicate for
their causes of action: Their clains, by definition, are based on
mere exposure to asbestos, not on an extant injury caused by
exposure to asbestos. The states vary, however, in the degree to
which they recognize a cause of action predicated on exposure
al oneSSi .e., they vary in the degree to which they legally protect
an interest in being free fromexposure to asbestos.

I n Pennsyl vani a, for exanpl e, “asynptomati c pl eural thickening
i's not a conpensable injury which gives rise to a cause of action.”
Si mons v. Pacor, Inc., 674 A 2d 232, 237 (Pa. 1996). Pennsyl vani a
does not recognize, in the absence of manifest injury, a legally
protected interest either in (1) being free fromthe increased risk
of cancer because of exposure to asbestos or in (2) being free from
present enotional distress resulting from exposure to asbestos
(i.e., distress caused by the fear of contracting cancer). See id.

at 237-38.% Consequently, because Pennsylvania does not legally

9 Despite this unambiguous hol di ng, the Suprene Court of Pennsylvania has
allowed plaintiffs to recover nedical nonitoring costs for exposure to asbestos.
See Simons, 674 A 2d at 239-40. The court stated that such costs were properly
awarded for neritorious exposure-only cases but that danages for increased risk
and fear of cancer were not authorized. See id. at 239-40.

There are two ways to anal yze the phenonenon of exposure-only causes of
action. First is the nonolithic viewsSi.e., that there is only a single cause
of action based on exposure to asbestos, for which there are multiple renedies
(sone of which may not be available). Second is the “polylithic” view (for |ack
of a better word), that there are multiple causes of action for exposure to
asbest os (sone of which may not be avail able)SSi.e., there i s one cause of action
for increased risk of cancer, one cause of action for nedical nonitoring costs,
etc.

It is largely irrelevant which of these two nodels is nore el egant froma
conceptual standpoint. Wat is inportantSSi ndeed, determni nativeSSfor our inquiry
is which of the two each state has adopted. Pennsyl vania’s high court

(continued...)
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protect those interests, a plaintiff asserting such causes of
action could not possibly establish injury-in-fact under the
standi ng test announced in LujanSSi.e., he cannot denonstrate the
invasion of a legally protected interest.

St at es ot her than Pennsyl vani a al so have declined to recogni ze
all of the exposure-only causes of action enbraced in the instant
gl obal settlenent.® Such unauthorized clainms are not founded upon
legally protected interests. Thus, because those clains cannot
properly be before an Article 11l court, they cannot be
extingui shed by the Ahearn gl obal settlenent. Therefore, because
t he gl obal settlenment purports to extinguish those clains, reversal
or vacatur is required.

It was necessary to conduct a choice of |aw analysis to
determ ne the answer to the threshold question of standing in this

case. More specifically, the district court should have conduct ed

(...continued)

unanbi guously has held that Pennsylvania |aw supports no cause of action for
i ncreased ri sk of cancer or for present enotional distress arising fromthe fear
of cancer. Thus, the court’s statenent about medi cal nonitoring damages i s best
viewed as the authorization of a distinct cause of action for nedical nonitoring
expenses. Readi ng the opinion otherwi se woul d defy its plain |anguage regarding
Pennsyl vani @’ s nonrecogni ti on of increased risk and enotional distress causes of
action.

9% See, e.g., Burns v. Jaquays Mning Corp., 752 P.2d 28, 29-31 (Ariz. Ct.
App. 1987) (holding that subclinical asbestos-related injury is not sufficient
to support cause of action), review dismssed, 781 P.2d 1373 (Ariz. 1989);
DeStories v. Gty of Phoenix, 744 P.2d 705, 707-11 (Ariz. C. App. 1987) (sane);
Mer gent hal er v. Asbestos Corp. of Am, 480 A 2d 647, 651 (Del. 1984) (holding
that present physical injury caused by exposure to asbestos is “essential
elenent” of clains for nental anguish and medical nonitoring costs); Capital
Hol di ng Corp. v. Bailey, 873 S.W2d 187, 192 (Ky. 1994) (requiring manifestation
of asbestos-caused injury before recognizing existence of cause of action for
negl i gence based on exposure to asbestos); Larson v. Johns-Manville Sal es Corp.,
399 NNW2d 1, 2 (Mch. 1986) (holding that cause of action for asbestosis accrues
upon di scovery of disease, not at tinme of exposure to asbestos); Locke v. Johns-
Manville Corp., 275 S.E. 2d 900, 904-06 (Va. 1981) (holding that injury does not
occur upon exposure to asbestos, but rather upon devel opnent of disease).
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the choice of | aw analysis to determ ne whether every cl ass nenber
all eged the invasion of alegally protected interestSSper the Lujan
injury-in-fact testSSwth respect to each clai mthey asserted. The
failure to do so resulted in the district court’s exercising its
powers over clains not presenting a case or controversySSi.e., in

t he absence of Article IIl jurisdiction.?

97 The appel | ees cite a | egi on of cases indiscrininatelySSand i n npst cases
wi thout sufficient anal ysisSSfor the proposition that the exposure-only clains
present a case or controversy. These cases, for one reason or another, are
insufficient to overcome the force of Lujan and International Prinate.

For exanple, the appellees cite Duke Power Co. v. Carolina Envtl. Study
G oup, Inc., 438 U.S. 59 (1978), as an exanpl e of a case where the Suprene Court
found exposure to a harnful substance a sufficient injury-in-fact for standing
purposes. The plaintiffs sought a declaratory judgnent that a federal statute
capping liability for nucl ear acci dents had viol ated their constitutional rights.
See id. at 67. Three justices wote separate concurrences expressing their
conclusions that the dispute in that case was not within the district court’s
jurisdiction. See id. at 94-103 (concurring opinions of Justice Stewart, then-
Justice Rehnquist, and Justice Stevens). The mgjority’'s standing analysis
appeared to focus on environmental and aesthetic injuries unconnected to the
clainms asserted by the plaintiffs, which were clains for violations of the Due
Process and Taki ngs C auses of the Fifth Arendnent. Conpare id. at 69 (clains
alleged in conplaint) with id. at 72-74 (injuries alleged in conplaint).

That net hodol ogySSanal yzing injury unanchored by the substantive claim
assertedSSis no longer available to us in light of Lujan and International
Primate. |n fact, the anal ysis advanced by t he Duke Power najority is logically
inconsistent with the Supreme Court’s nodern standing framework, enbodied
primarily in Lujan and enhanced by the unaninmous directive in International
Primat e. G ven that irreconcilable inconsistency, we have no choice but to
followthe Court’s nore recent pronouncenents.

Helling v. MKinney, 509 US. 25, 28 (1993)SSa case not cited by the
appel | eesSSi s not on point, because the plaintiff alleged present injuries based
on exposure to an all eged toxi n (second-hand tobacco snoke). See al so Georgi ne,
83 F.3d at 636 (Wellford, J., concurring). As aresult, the Supreme Court never
reached the issue of standing based on nere exposure to a toxin.

In Agent Orange, the Second Circuit did not nention either Lujan or
International Primate in stating that the exposure-only plaintiffs had sustained

an “‘injury in fact.’” See Agent Orange, 996 F.2d at 1434 (relying only on Duke
Power). Although | admire the Second Circuit’s handling of the nassive Agent
Orange litigation, | nust respectfully disagree with its anal ysis that exposure-
only claimants in that litigation met Article IlIl's requirements. Qher than

Duke Power, the court appeared to rely only on cases involving the interpretation
of the term“injury” in insurance policies. See id. These cases, however, are
not authoritative with respect to the manner in which “injury-in-fact” i s defined
for Article IIl purposes. But see id. The Suprene Court’s recent guidance in
Lujan, on the other hand, is dispositive of that definitional issue.

(continued...)
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F. Erie, Diversity, and Article I11.

The majority’s failure to raise and address the Article 111
issues is directly contrary to Guaranty Trust Co. v. York, 326 U S.
99 (1945), and Angel v. Bullington, 330 U S. 183 (1947). In
Guaranty Trust, the Court faced the question of whether a state
statute of limtations barring a class action was to be applied by
a federal court sittingindiversity. See GQuaranty Trust, 326 U. S.
at 100-01. The Court expressly stated that Erie inplicates the
jurisdiction of Article Ill courts: “Qur starting point nust be
the policy of federal jurisdiction which Erie R Co. v. Tonpkins
enbodies.” 1d. at 101 (citation omtted).

Recogni zing that the Erie doctrine “[i]nevitably” applies to
suits in equity, the Court franmed the issue presented as foll ows:
s the outlawy, according to State law, of a claim
created by the States a matter of “substantive rights” to

be respected by a federal court of equity when that
court’s jurisdiction is dependent on the fact that there

(...continued)

The appel | ees cite several bankruptcy cases to support their exposure-only
theorySSe.g., Inre UNRIndus., 20 F.3d 766, 770-71 (7th Gr.), cert. denied, 115
S. C. 509 (1994); Findley v. Blinken (In re Joint EE & S. Dist. Asbestos
Litig.), 129 B.R 710, 834-37 (E.& S.D.N. Y. and Bankr. S.D.N. Y. 1991), vacated,
982 F.2d 721 (2d Gr. 1992), nodified on reh’'g, 993 F.2d 7 (2d Cr. 1993)
Li ndsey v. Dow Corning Corp. (In re Silicone Gel Breast |nplant Prods. Liab
Litig. (MDL 926)), No. CV 92-P-10000-S, Cv. A No. CV94-P-11558-S, 1994 W
114580, at *1 (N.D. Ala. Apr. 1, 1994). On its face Article Il does not apply
to bankruptcy courts, which are Article | courts. See Rohm & Hass Texas, Inc.
v. Otiz Bros. Insulation, Inc., 32 F.3d 205, 210 n. 18 (5th Cr. 1994). Because
of the statutory schene requiring that matters be referred to bankruptcy courts
by district courts, however, the jurisdiction of the bankruptcy courts may be
limted by Article Ill. See, e.g., Inre Interpictures, Inc., 86 B.R 24, 28-29
(Bankr. E.D.N.Y. 1988); John T. Cross, Congressional Power to Extend Federal
Jurisdiction to Disputes Qutside Article II1I: A Critical Analysis from the
Per spective of Bankruptcy, 87 NwU. L. Rev. 1188, 1197-98 (1988).

If Article IlIl does not apply to bankruptcy courts, the cited cases are
pl ai nly distinguishabl e. If it does apply, the reasoning of those cases is
erroneous. The two district court cases do not cite to Lujan or Internationa
Primate. The Seventh Crcuit’'s decision in UNRdoes cite to the forner, but only
in a conclusionary fashion and wi thout any in-depth analysis.
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is a State-created right, or is such statute of “a nere
remedi al character” which a federal court may di sregard?

|d. at 107-08 (citation omtted) (enphasis added). Thus, the Court
explicitly recognized that the viability of a state-|aw cause of
action was an essential predicate of diversity jurisdiction.

The Court’s holding in GQuaranty Trust was unanbi guous:

Plainly enough, a statute that would conpletely bar

recovery in a suit if brought in a State court bears on

a State-created right vitally and not nerely formally or

negligibly. As to consequences that sointimtely affect

recovery or non-recovery a federal court in a diversity

case should follow State | aw.

ld. at 110. Thus, a state’'s decisiontolimt thelife of a state-
creat ed cause of action nust be respected by federal courts sitting
in diversity. It is equally plainSSindeed, it follows a
fortioriSSthat when a state has declined to give life to a cause of
action at all, federal courts sitting in diversity al so nust refuse
to entertain that cause of action.

In fact, we have interpreted a decision of the Suprene Court
as specifically stating that federal courts sitting in diversity
must not entertain diversity actions that are unavail abl e under
state law. See Kuchenig v. California Co., 350 F.2d 551, 556 (5th
Cir. 1965) (interpreting Angel), cert. denied, 382 U S. 985 (1966).
In deciding whether indispensability of a party was a nmatter
governed by state or federal lawin a diversity case, we applied an
analysis in Kuchenig that <closely parallels appropriate the
Eri e/ standi ng anal ysis i n Ahearn.

We first noted that “every court that has dealt with th[at]

issue at all seens to have treated it, appropriately in our view,
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as a run-of-the-mne [sic] Erie problem requiring the usual
bal anci ng of substantive and procedural elenents.” Kuchenig, 350
F.2d at 555. W stated further:
[1]ndi spensability, while not properly regarded as a
jurisdictional issue, iscloselyrelatedto jurisdiction,
and may act to def eat diversity jurisdiction. :
[ Rlul es of joinder depend on the substantive rights and
liabilities of the parties, present and absent. I n
diversity actions, these substantive rights and
l[iabilities are creatures of state | aw
|d. at 555-56 (footnotes and citations omtted, enphasis added).
W thus recogni zed an inevitable relationship, in diversity cases,

bet ween state substantive |law and federal jurisdiction. W also

noted that this relationship was not confrontational, but
synbi oti c: “Professor [Charles Alan] Wight characterizes the
conflict in these cases as ‘nore apparent than real’: state |aw

determnes the interests of the parties; federal |aw determ nes
whet her these state-created rights render a mssing person
i ndi spensable.” 1d. at 556.%

This approach to indispensability of a partySSa matter
“closely related to jurisdiction” that “may act to defeat diversity
jurisdiction,” id. at 555SSparallels the approach |I have applied

above in relation to standing. State |aw determnes the

% Oritically, we nodified Professor Wight’s apparent conflict formulation
inonecritical respect: “This short-hand fornul ation nust at | east be qualified
insofar as it | eaves roomfor a federal court to run afoul of Angel v. Bullington
by entertaining diversity actions unavail able under state law.” 1d. (citation
omtted). Professor Wight had acknow edged this limtation, referring to a
prom nent district judge's articulationof it: “‘Judge Wzanski carefully points
out the linmtation that if, as a matter of substantive law, a state does not
recogni ze that a plaintiff has a particular right of action unless he joins with
him certain others, then the federal court in a diversity action is precluded
fromgiving a plaintiff who fails to join those others an opportunity to proceed
as though alone he had a substantive right.’” [Id. (quoting 2 BARRON & HOLTZCFF,
FEDERAL PRACTI CE AND PROCEDURE § 511 (1964 pocket part) (Wight ed. 1961)).
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substantive rights and interests of the exposure-only claimnts.
Wen a state has conferred a substantive right, federal |[|aw
det er m nes whet her persons asserting such a right neet Article I
requi renents.

When a state has not conferred such a right, it is not within
the power of a federal court to entertain that action in diversity.
See id. at 556. The district court’s diversity jurisdiction in
this nulti-state class action depended on the existence of state-
created causes of action. See GQuaranty Trust, 326 U S. at 107-08
(stating that a federal court’s diversity jurisdiction 1is
“dependent on the fact that there is a State-created right”). In
order to determne whether it had jurisdiction over all of the
clainms released in the class action settlenent, the district court
had to conduct a choice of lawinquiry to determ ne which states’
| aws applied to which causes of action. Any clains not authorized
by state law should have been explicitly excised from the
settlenment. The adjudication by the district court of those clains
violated Article Ill limts on that court’s jurisdiction.

Under these circunstances, we have no discretion: W nust
reverse or vacate the judgnent approving the <class action
settl enent. In reviewing the approval of a class action
settlenment, we may not nodify the terns of the settl enent but nust
approve or disapprove it in its entirety. Cotton v. H nton, 559
F.2d 1326, 1331-32 (5th Cr. 1977).

The reason for this rule is straightforward: Cl ass action

settlenents often include delicate conprom ses, the disruption of

143



which would Iead one or nore of the parties to reconsider the
w sdomof the settlenent. Therefore, if an appell ate court negates
part of a class action settlenentSSe.g., because of justiciability
probl ensSSit woul d have to vacate or reverse and remand for further
proceedings. It could not sinply excise the objectionable portion
of the settlenent and uphold the remai nder as a viable settl enent.

See i d.

| X. Summary and Concl usi on.

Unencunbered by | egislative safeguards and shedding nearly
every judicial protection, the district court enacted a novel
untested tort reform package. As a result, Fibreboard s victins
find thensel ves guinea pigs in a dubious (and |egally unfounded)
experinent.

The only protection accorded the class was a rule 23(e)
fairness hearing. The district court also appointed a guardi an ad
litemto represent absent class nenbers, but he did so only after
class and defense counsel had conpleted the settlenent. Thus,
class nenbers received absolutely no structural or procedural
protections; instead, they had torely on an after-the-fact review
of the settlenent’s substance.

The district court and the guardian ad |item undertook that
task diligently, but an after-the-fact substantive review is far
too little, far too |ate. The court cannot conduct a trial in
order to avoid one; nor can it turn back the clock and appoint

different counsel to renegotiate the settlenent fairly. Thus, the
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extent to which class counsel’s nunerous conflicts and Fi breboard’ s
stacking of the deck actually affected the final settlenent is
unknowabl e. As Fi breboard entered t he negotiations in constructive
bankruptcy and left with nore than ninety-five percent of its
assets intact, however, there is reason to be skeptical.

The effect of replacing the tort systemw th an adm ni strative
processing center is equally hard to ascertain, for judges |ack
| egislative fact-finding and investigative capabilities. I f the
trust proves to be funded adequately and nanaged fairly, it m ght
process clains nore efficiently than the courts, reducing
transaction costs and providing plaintiffs with faster and nore
reliable recovery. As such a reduction in transaction costs would
generate a surplus for Fibreboard and the cl ass, Fibreboard m ght
deserve to wal k away with over $200 million in remaining assets.

On the other hand, the trust m ght attenpt to i npose arbitrary
limts simlar to those of the GCeorgine trust and stonewall
plaintiffs’ counsel who protest, forcing themto endure a tedious
series of procedural delays before their clients finally receive a
day in court. The trust mght al so be i nadequately funded, as was
the Dow Corning settlenent, |eaving plaintiffs scraping for what
little they can get while bureaucrats struggle to hold on to their
] obs.

In short, we sinply do not know what the courts have w ought.
VWat we do know is that this “reforni involves denial of
established constitutional rights; relaxation of already |ax

ethical rules; extinguishing of clains that we have no power to
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adj udi cate, nuch less abolish; and a significant I|ikelihood of
col l usi on between the defendant and the cl ass counsel.

| respectfully dissent from the majority’s refusal to
reverseSSor vetoSScertification of this no-opt-out, nmass-tort,

settlenment-only, futures-only class action.
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