REVI SED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40638

RI CKY BLANKENSHI P,
Pl ai ntiff-Appellant,
VERSUS
GARY L. JOHNSON, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

July 17, 1997

ON PETI TI ON FOR REHEARI NG

Before WSDOM SM TH, and PARKER, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Since the panel opinion was issued in this case, see
Bl ankenshi p v. Johnson, 106 F.3d 1202 (5th Cr. 1997), the Suprene
Court has held 88 101-106 of the Antiterrorismand Effective Death
Penalty Act (“AEDPA’) of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(1996) (codified at 28 U. S. C. 88 2244, 2253-2254), inapplicable to

non-capital habeas corpus petitions filed before the act's



effective date of April 24, 1996. See Lindh v. Mirphy,
No. 96-6298, 65 U S L.W 4557 (U S. June 23, 1997). As the
petitioner's habeas petition pre-dated the act, he is not subject
to it. Accordingly, the petition for rehearing is GRANTED. W

W t hdraw t he opi nion and substitute the foll ow ng:

Ri cky Bl ankenshi p appeal s the denial of his petition for wit
of habeas cor pus. Concluding that he was entitled to effective
assi stance of counsel on a discretionary review requested by the

state, we reverse and renand.

| .

In 1988, Bl ankenship was convicted of aggravated robbery,
sentenced to ten years in prison and rel eased pendi ng appeal. On
direct appeal, his court-appointed attorney, Mchael Lantrip,
successfully argued that the indictnent was fatally deficient
because it |isted Bl ankenship’s victimas “Armando” when t he act ual
victim was Armando’s brother, Rudolfo. The court of appeals
reversed and ordered an acquittal. See Bl ankenship v. Texas,
764 S. W 2d 22 (Tex. App.SSTexar kana 1989).

Unbeknownst to Bl ankenship, Lantrip had been el ected county
attorney shortly after he argued Bl ankenship’s appeal. Lantrip did
not informhis client of this fact or withdraw fromthe case.

In January 1989, the local district attorney and the state



prosecuting attorney filed petitions wth the Texas Court of
Crimnal Appeals seeking discretionary review of the reversal
These petitions were served on Lantrip, who still was Bl ankenship’s
attorney of record but did not informhis client of the petitions
or take any action on them

In June 1989, the Court of Crimnal Appeals granted the
petitions for discretionary review. Again, Lantrip did not inform
Bl ankenshi p of this event, file any brief on his behal f, appear, or
take any other action whatsoever. In March 1990, the Court of
Crim nal Appeal s reversed the court of appeals, thereby reinstating
t he conviction, because “there was evidence that Rudol fo was known
as Armando.” Bl ankenship v. Texas, 785 S.W2d 158, 160 (Tex. Crim
App. 1990) (en banc).

Bl ankenshi p had no know edge of these events. It canme as a
consi derable shock to him when, sone fifteen nonths after the
reversal of his conviction by the internediate court, the police
arrived to arrest himin April 1990.

Bl ankenshi p wote a nunber of letters to Lantrip but received
no response. Finally, in Novenber 1991, Lantrip answered
Bl ankenshi p: “1 have not withdrawn. | was el ected County Attorney
and by law | cannot represent a defendant in a crimnal matter and
al so be a prosecutor for the State of Texas.”

Bl ankenship filed a state habeas corpus petition, which was

deni ed on June 24, 1994.' He then filed the i nstant federal habeas

1 For the first time on appeal, Blankenship argues that he is entitled to
relief on the ground of double jeopardy. As he failed to present this issue to
(continued...)



petition, alleging that he was denied effective assistance of
counsel before the Court of Crimnal Appeals because of Lantrip’s
total inactivity and conflict of interest. The district court
denied the petition, and we granted Bl ankenship’s notion for a

certificate of probable cause (“CPC’') to appeal.

1.

In Drinkard v. Johnson, 97 F.3d 751, 764-66 (5th Gr. 1996),
cert. denied, 117 S. C. 1114 (1997), we held that the new
standards of review contained in 8§ 104(3) of the Antiterrorismand
Ef fective Death Penalty Act (“AEDPA’) of 1996, Pub. L. No. 104-132,
110 Stat. 1214, 1219 (1996) (codified at 28 U.S.C. 8§ 2254), apply
to all pending cases. On February 20, 1997, we issued an opinion
in this case. See Bl ankenship v. Johnson, 106 F.3d 1202 (5th Cr
1997).

The panel mpjority stated that it was “bound by the rigid
constraints of the AEDPA’ and could “underm ne the state courts in
proceedi ngs such as this only if their decisions are contrary to
clear, then-existing Suprene Court precedent.” 1d. at 1206. The
panel majority, concluding that Bl ankenship had not net this high
standard, affirnmed the denial of relief. See id. The di ssent
concluded that an indigent crimnal defendant's right to counsel
when a state seeks and is granted discretionary review was well

establ i shed by existing | aw

(...continued)
the state courts as required by 28 U. S.C. § 2254(b)-(c), we may not review this
claim See Bufalino v. Reno, 613 F.2d 568, 570 (5th Gr. 1980).
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The Suprene Court now has taught us that the AEDPA is not
applicable to this case. Relying on the canon of expressi o unius
est exclusio alterius, the Court divined that Congress intended “to
apply the anmendnents to chapter 153 only to such cases as were
filed after the statute’'s enactnent.” Lindh v. Muirphy,
No. 96-6298, 65 U S.L.W 4557, 4558 (U.S. June 23, 1997). As
8§ 2254 is a part of chapter 153, Lindh effectively overrules
Drinkard insofar as the retroactivity of the chapter 153 anendnents
are concerned. See G een v. Johnson, No. 96-50669, 1997 W. 359070,
at *3 n.2 (5th Gr. June 27, 1997).

Bl ankenship filed his habeas petition in February 1995, well
before the effective date of the AEDPA.? Qur earlier decision

therefore, is untenable in |ight of Lindh.

L1l
A
The district court held that Bl ankenship had no right to the
assi stance of counsel during proceedings in the Court of Crim nal
Appeals. W review determ nations of |aw de novo. See Dison v.
Whitley, 20 F.3d 185, 186 (5th Cir. 1994).
A claim of ineffective assistance of counsel nust be

predi cated upon an underlying right to the assistance of counsel.

2 Section 102 of the AEDPA anended 28 U.S.C. § 2253 to require a
“certificate of appealability” before a final order in a habeas proceedi ng can
be appeal ed. See 110 Stat. at 1217. Section 2253 also is a part of chapter 153.
Therefore, this new requi renent does not apply to Bl ankenshi p’s appeal, and the
grant of a CPC is sufficient to vest jurisdiction in this court. See G een,
1997 W 359070, at *3.
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See Wainwight v. Torna, 455 U S. 586, 587-88 (1982) (per curiam
(“Si nce respondent had no constitutional right to counsel, he could
not be deprived of the effective assistance of counsel.”). Thus,
we nust deci de whet her Bl ankenship had a right to counsel during
hi s appeal before the Court of Crimnal Appeals. This is a matter

of first inpression.

B

Usual |y, Teague v. Lane, 489 U S. 288 (1989) (plurality
opi nion), prohibits the application of a new rule of law in the
context of a habeas petition. The rule, however, 1is not
jurisdictional; the state may waive it. See Collins v. Youngbl ood,
497 U. S. 37, 41 (1990). The state also may wai ve the Teague bar
inplicitly by failing toraiseit. See Schiro v. Farley, 510 U S.
222, 228-29 (1994); CGodinez v. Mdran, 509 U S. 389, 397 n.8 (1993).

The state raises Teague as a defense to prevent our hol ding
that Lantrip was deficient in advising Blankenship of his right to
further appellate review.® Also, inits brief filedinthis court,
under “Standard of review,” the state nentions that “Blankenship
generally may not obtain relief based on new rules of

constitutional |aw that have yet to be announced or that were

3 See Ex parte Jarrett, 891 S.W2d 935, 939-40 (Tex. Crim App. 1994)
(en banc) (holding that a defense attorney must advise his client of the neaning
and effect of an adverse appellate decision and his right to seek reviewin the
Court of Crimnal Appeals). As Blankenship won on direct appeal, the right to
petition the Court of Crimnal Appeals belonged to the state, not to him so
Jarrett is inapplicable.



announced after his conviction becane final.”*

The state, however, never asserted Teague against the claim
that Blankenship had a right to counsel on state-requested
discretionary review, nor did it provide any argunent or reasoning
as to why Teague m ght apply there. In such a situation, we feel
secure in stating that the state has waived its Teague argunent, at
| east as to Bl ankenship’s claimthat he had a right to counsel in
the state-requested discretionary review.?®

This is unlike the situation in Goeke v. Branch, 514 U. S. 115,
117 (1995) (per curianm), in which the state raised the Teague
def ense before both the district court and the court of appeals.
There, the defense was raised, albeit in an informal manner; here,
the state has not asserted it at all as a defense to the claimthat
Bl ankenshi p had a right to counsel on state-requested discretionary

review. We do not read Branch as eclipsing rule 28.

C.
Al t hough Texas has wai ved the Teague defense inplicitly, we

nonet hel ess have the discretion to apply it. See Caspari V.

4 Before the district court, the state did not even raise Teague in
opposition to a Jarrett claim The only nmention of Teague was a statenent |ike
t he one reported above.

5> See FED. R App. P. 28(a)-(b) (requiring briefs to "contain the contentions
of the appellant on the i ssues presented, and the reasons therefor, with citations
to the authorities, statutes, and parts of the record relied on"); Cavallini v.
State FarmMit. Auto Ins. Co., 44 F. 3d 256, 260 n.9 (5th Cir. 1995) (hol ding that
"failure to provide any | egal or factual analysis of anissueresults in waiver");
United States v. Mal donado, 42 F.3d 906, 910 n.7 (5th Cir. 1995) (reasoning that
failure to do nore than vaguely refer to an i ssue constitutes waiver); Zuccarello
v. Exxon Corp., 756 F.2d 402, 407 (5th Cir. 1985) (noting that court will not
consi der an issue that was not briefed under standards of rule 28).
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Bohl en, 510 U. S. 383, 389 (1994). W decline to do so.

The Court of Crim nal Appeals issued its judgnent on April 3,
1990. Bl ankenship had only until July 2 to file a petition for
wit of certiorari with the United States Suprene Court. See Supr.
Cr. R 13.1. Upon notion, and for good cause shown, the G rcuit
Justice could have extended this deadline until August 31. See
Sup. Cr. R 13.2, 493 U. S. 1109 (1989) (repeal ed 1995). During that
ti me, Bl ankenship had no know edge of the events surroundi ng the
proceedings in the Court of Crimnal Appeals. Lantrip did not
respond to his repeated inquiries until Novenber 1991, long after
the deadline for filing a certiorari petition.

In short, it was not possible for Blankenship to raise, on
direct appeal, his claimof ineffective assistance regardi ng state-
requested discretionary review. So, under the circunstances, we
w Il not exercise our discretion to consider the Teague bar that
the state has waived. This decision does not inply that Teague

woul d have barred Bl ankenship's claim had we reached that issue.

| V.

We acknowl edge the wel |l -settled rule that a cri m nal defendant
does not have a right to counsel for the preparation of petitions
for discretionary review See Ross v. Moffitt, 417 U S. 600
(1974). Texas asks us to extend this rule and hold that there is
no right to counsel during the discretionary review itself. I n
deciding this issue, we need consider only the situation in which

the state, rather than the defendant, has requested and obtained



the discretionary revi ew.

For many years, the courts have held that indigent crimnal
def endants have the right to appointed counsel in direct appeals.
See Douglas v. California, 372 U S. 353 (1963). This right arises
from the Equal Protection and Due Process C auses. See United
States v. Palono, 80 F.3d 138, 141 (5th Cr. 1996).

This right would be inpaired, however, if the state were
allowed to challenge the defendant's successful direct appeal
W t hout providing himw th counsel after a discretionary appeal is
granted to the state. The indigent crimnal defendant,
unrepresented by counsel, woul d be unable to defend the reversal of
his conviction in all but the nost conpelling cases.

Furt her nor e, if the state felt it was Ilikely that

di scretionary review would be granted on its petition, it could

sandbag the first appeal. Know ng that its argunents on direct
appeal would be contradicted by conpetent |egal counsel, it could
save its strongest argunents for the discretionary appeal. Inthis

regard, we note that the district attorney who prosecuted
Bl ankenship offered only a four-page brief on direct appeal.
Before the Court of Crimnal Appeals, however, the state filed two
briefs totaling sone sixteen pages. The later briefs are
i nconparably nore thorough and well researched.

Finally, we find the words of the Suprene Court informative:
“But where the nerits of the one and only appeal an indi gent has as
of right are decided w thout benefit of counsel, we think an

unconstitutional line has been drawn between rich and poor.”



Dougl as, 372 U. S. at 357. In the instant case, Bl ankenship was
W t hout counsel the only tinme the nerits of his only appeal were
deci ded agai nst him

Now considering this question unfettered by statutorily-
mandat ed deference, we find that the argunents in favor of a right
to counsel on state-requested discretionary review are persuasi ve.
The constitutional guarantees of equal protection and due process

entitled Blankenship to counsel before the Court of Crimnal

Appeal s.

V.

A
As we hold that Bl ankenship had the right to counsel during
the state-requested discretionary appeal,® we nust determ ne
whet her he indeed suffered fromineffective assistance of counsel
during that appeal. See Evitts v. Lucey, 469 U S. 387, 397 (1985)
(holding that “the promise . . . that a crimnal defendant has a
right to counsel on appeal . . . would be a futile gesture unl ess
it conprehended the right to the effective assi stance of counsel ”).
Usually, a finding of ineffective assistance requires a finding
that (1) counsel’s performance was deficient and (2) that
deficiency prejudi ced the defendant. See Strickland v. Washi ngt on,
466 U.S. 668, 687 (1984). Prejudice is presuned when counsel is

6 We address only the right to effective counsel once the state has
successful |y obtained discretionary reviewin the Court of Crimnal Appeals. W
express no view as to whet her a defendant in Bl ankenship's circunstance has the
right to effective counsel to oppose the state's request for such discretionary
revi ew.
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deni ed conpletely, either actually or constructively.’

Lantrip did nothing whatsoever in the review by the Court of
Crim nal Appeals. Thus, constructively, Bl ankenship was denied
counsel. Cf. Lonbard, 868 F.2d at 1481 (hol di ng that when counsel
did not withdraw® but failed to raise any issues on appeal,
assi stance of counsel was constructively denied). Ther ef or e,

Bl ankenshi p need not denonstrate prejudice to obtain relief.

B

Alternately, Blankenship can prove ineffective assistance by
show ng that (1) counsel actively represented conflicting interests
and (2) an actual conflict of interest adversely affected his
per f or mance. See Culyer v. Sullivan, 446 U S. 335, 348 (1980);
Beets v. Scott, 65 F.3d 1258, 1265 (5th Cr. 1995) (en banc), cert.
denied, 116 S. . 1547 (1996). As Lantrip was a county attorney
at the tinme of the discretionary appeal, the first prong is net;
the second prong is denonstrated by Lantrip’ s inaction. Under

ei ther theory, Bl ankenship was denied effective assistance on the

’ See Penson v. Chio, 488 U.S. 75, 88 (1988) (“Because the fundanental
i mportance of the assi stance of counsel does not cease as t he prosecutorial process
noves fromthe trial to the appellate stage, the presunption of prejudice nust
extend as wel | to the deni al of counsel on appeal .”) (citationonitted); Lonbard v.
Lynaugh, 868 F.2d 1475, 1480 (5th Cir. 1989).

8 Under Texas law, Lantrip remained Bl ankenship’s attorney. See Tex. CoDE
CRM ProC. ANN. art. 26.04(a) (Vernon 1989) (“An attorney appointed under this
subsection shall represent the defendant until charges are disnmissed, the
def endant is acquitted, appeal s are exhausted, or the attorney is relieved of his
duties by the court or replaced by other counsel.”); Ward v. Texas, 740 S. W 2d
794, 796-97 (Tex. CGim App. 1987) (en banc); see also TeEx. DISCPLINARY R PROF L
Conouct 1.15(d), reprinted in Tex. G T CooE AN, tit. 2, subtit. G app. A
(Vernon Supp. 1997) (Tex. STATE BAR R art. X, 8 9) (“Upon termnation of
representation, a lawer shall take steps to the extent reasonably practicable
to protect aclient’s interests, such as giving reasonable notice to the client

).
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state-requested discretionary appeal .

V.
The proper renmedy for this constitutional violation is the
sane as the one we fashioned in Lonbard, 868 F.2d at 1484:

[ T]he district court's judgnent denying habeas relief is
reversed, and the cause is remanded to the district court
so that it may enter judgnent granting the wit of habeas
corpus issue [sic] unless the state affords [the
defendant] an out-of-tine [rehearing in the Court of
Crimnal Appeals] within such reasonable tine as the
district court may fix, and for further proceedi ngs not
i nconsi stent herew th.

The judgnent, accordingly, is REVERSED and REMANDED
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