IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40313
Summary Cal endar

YOLANDA R CASTI LLG, Pl ai ntiff-Appel | ant,
ver sus

POSTMASTER GENERAL ANTHONY M FRANK
Appel | ee.

Def endant -

Appeal fromthe United States District Court
for the Southern District of Texas

Novenber 27, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:

Plaintiff-Appellant Yolanda R Castillo ("Castillo") appeals
the final judgnment of the district court in favor of Defendant-
Appel l ee Postmaster Ceneral Anthony M Frank ("Postnaster")
adopting the magi strate judge's finding of no discrimnation on the
basis of sex. W affirm

FACTS AND PROCEDURAL HI STORY

Castillo was enployed by the United States Postal Service as
a letter carrier at the Downtown Station in Corpus Christi, Texas
until her discharge on July 25, 1988. On June 9, 1988, she told
her i medi at e supervi sor, Ronera "Honer" Zuniga ("Zuniga") that she

had been attacked by an unknown black nman at a |ocation on her



delivery route. Zuniga reported the incident to the police and
postal inspectors, and then acconpanied Castillo to a doctor who
exam ned and rel ease her. Castillo was bruised on her right arm
but did not suffer any major or debilitating physical injuries.

While still at the doctor's office, Zuniga filled out portions
of , and had Castill o conpl ete and sign, a Federal Enployee's Notice
of Traumatic Injury and Cl aimfor Continuation of Pay/ Conpensation
and a Duty Status Report, certifying that Castillo had suffered an
on-the-job injury and requested a continuation of pay and
conpensation for wage loss, if any.! Castillo was al so i ntervi ewed
by postal inspectors within one hour of the alleged attack.

The Postal | nspection Service began an investigation, but was
unabl e to uncover a suspect or any witness to the incident, so the
i nvestigation was effectively closed. Approximtely a week | ater,
t he postal inspectors received an anonynous tel ephone call froman
i ndi vi dual who, after being assured that this individual's identity
woul d remai n confidential, volunteered information that the all eged
assault had not occurred in the manner or place indicated by
Castillo, but rather that her injuries were the result of a
donestic di sturbance at the hone of one of her custoners.

Based on the information provided by the confidential
informant, the postal inspectors reopened the investigation. The
postal inspectors again net with Castillo and offered her an
opportunity to anend her account of the incident, which she

declined to do. The postal inspectors then proceeded to attenpt to

1 Castillo, however, returned to work the next day.
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verify the information they received from the informant. They
visited the honme of Elroy Chandler ("Chandler"), whose nanme and
address they obtained fromthe i nformant. Chandler told the postal
i nspectors that he had grabbed Castillo by the right arm and he
showed the inspectors how he did it.

The results of the postal inspector's second investigation
were reported in an Investigative Menorandumto the Postmaster in
Corpus Christi. Based on the information contained in the
| nvestigative Menorandum Zuniga took steps to have Castillo
renoved. Castillo was issued a notice of renoval on June 22, 1988,
based on her fraudulent injury claim and inproper conduct in
violation of the U S. Postal Service's Standards of Conduct.

Castillo unsuccessfully appealed her renoval through the
grievance-arbitration procedure contained in the applicable
col l ective bargaining agreenent. The Arbitrator denied Castillo's
grievance, finding that the Postal Service had net its burden of
est abl i shing good cause for the notice of renoval or rather, that
Castillo acted di shonestly in wilfully filing a fraudulent injury
claim

Castillo also filed an informal conplaint of discrimnation
wth the Postal Service, and later filed a formal conplaint on
August 26, 1988. Both the informal and formal conplaints were
i nvestigated, but settlenent attenpts proved unsuccessful. On
January 10, 1989 a Notice of Proposed Disposition was i ssued by the
Postal Service proposing a finding of no discrimnation. I n

response to the notice, Castillo requested a hearing before an



Adm ni strative Law Judge ("ALJ"). At the conclusion of the
evidentiary hearing, the ALJ issued a Recomended Decision
recomendi ng a finding of no discrimnation on the basis of age and
national origin, but an affirmative finding of discrimnation on
the basis of sex. The ALJ further recomended reinstatenent,
appropriate back pay and benefits and attorneys' fees and costs.
However, on October 3, 1989 the Postal Service issued a final
decision finding no discrimnation on the basis of age, national
origin, or sex.

On Cctober 31, 1989, Castillo filed a conplaint in federa
court against the Postmaster alleging that her term nation was
based on unl awful sex, national origin and age discrimnation in
violation of Title VI|.?2 On June 7, 1991, Castillo filed a notion
to conpel the identity of the confidential informant. A nmagistrate
j udge heard argunent and issued an order on July 2, 1991 granting
Castillo's nmotion to conpel. On July 5, 1991, the district court
issued an order referring the case to the magistrate judge as
speci al master pursuant to FED. R Qv. P. 53 and 42 U. S. C. § 2000e-
5(f) (9).

On July 12, 1991, the Postmaster filed objections to the
magi strate judge's July 1, 1991 di scl osure order on the basis that
the requested i nformati on concerni ng t he confidential informant was
privil eged. After hearing argunent from the parties, the

magi strate judge entered an order on August 26, 1991 overruling the

2 She | ater anended her conplaint and dropped the age and
national origins discrimnation clains.
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Postmaster's objections and again ordered disclosure of the
confidential informant's identity. On Septenber 5, 1991, the
Post master renewed his objections to the nmagistrate judge's
di scl osure order of August 26, 1991.

The district court issued an order on August 25, 1991 denying
the Postmaster's objections wthout prejudice with |leave to file
authority establishing the court's authority to review a ruling by
a magi strate judge acting as a special master on a non-di spositive
motion. After the Postnmaster filed his authority, a hearing was
held, at which tinme the district court requested an in canera
review of the information concerning the confidential informant.
After receiving the sealed information, the court issued an order
on June 3, 1993 denying the notion to conpel on the basis that the
identity of the confidential informant is privileged and exenpt
from discovery under Rule 26(b)(1), and setting aside the
magi strate judge's July 2, 1991 disclosure order.?3

The case was tried before the magi strate judge on Novenber 21-
22, 1994. In his Menorandum and Recommendations the nagistrate
j udge concluded that there was insufficient credible evidence to
prove disparate treatnment of Castillo based upon her sex. The
magi strate judge found that Castillo "failed to prove by a
preponderance of the evidence that the [Postmaster]'s reasons for
her discharge or failure to settle her grievance were pretextua

and/or were notivated by the unlawful consideration of her sex,

3 Castillo filed an interlocutory appeal, which was |ater
dism ssed after the district court denied Castillo's request for
a 28 U.S.C. 8§ 1292(b) determ nati on.
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rather than by valid | abor and managenent reasons.” On March 6,
1995, the district court issued an order adopting the Menorandum
and Recommendati ons of the magi strate judge, and final judgnent was
entered in favor of the Postmaster on March 8, 1995.
Dl STRI CT COURT' S REVI EW OF DI SCLOSURE ORDER

Castillo contends that after the district court referred the
case to the magi strate judge, acting as a special master pursuant
to FED. R Qv. P. 53 and 42 U. S.C. 8§ 2000e-5(f)(5), the court | ost
its authority to review the magistrate judge's initial order
granting Castillo's notion to conpel the identity of the
confidential informant.* She argues that the district court had no
authority to overrule the nmmgistrate judge's disclosure order
because the court did not reserve that right pursuant to Rul e 53 by
specifically limting the special naster's powers. Castillo
further argues that even if the court had jurisdiction and
authority to review the nmagi strate judge's disclosure order, the
court failed to nmake a finding that the magi strate judge's order
was "clearly erroneous or contrary to law' in accordance with 28
U S.C. 8§ 636(b)(1)(A).

Qur construction of the statutes and procedural rul es invol ved

4 Castillo also argues the Postmaster's failure to object
to the reference at the tine it was issued waived his right to
object to the reference after the fact by having the district
court review the magistrate judge's disclosure order. See Cruz
v. Hauck, 515 F.2d 322, 331 (5th Gr. 1975), cert. denied, 424
US 917, 96 S.Ct. 1118, 47 L.Ed.2d 322 (1976). W find this
argunent w thout nerit because the Postmaster did not and does
not now rmake an objection to the reference; his objections are to
the magi strate judge's ruling on Castillo's notion to conpel.
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in the instant case® | eads us to the conclusion that the district
court did have the authority to review the magistrate judge's
ruling on Castillo's non-dispositive, pretrial notion to conpel.
Al t hough not directly addressing the authority of the court to
revi ew non-di spositive notions, the Sixth Grcuit has discussed the
standard of review for the five kinds of references by district
judges to magi strate judges in Brown v. Wesley's Quaker Maid, Inc.,
771 F.2d 952 (6th G r. 1985), cert. denied, 479 U S. 830, 107 S. C
116, 93 L. Ed.2d 63 (1986).

The magi strate judge's initial ruling on Castillo's notionto
conpel was made under the referral authority of 28 U.S.C. §8 636 and
FED. R CGv. P. 72(a). Section 636(b)(1)(A) specifically requires
the district court to apply a "clearly erroneous" standard when
reviewing a nmagistrate judge's ruling on a non-dispositive,
pretrial notion such as a discovery notion. |1d. at 954 (citing 28
US C 8 636(b)(1)(A)).% By establishing a standard of review for
the district court to apply, the statute can only be construed to
give the district court authority to review such rulings. W

hardly think a statute that establishes a standard of review for a

5 Those statutes and procedural rules are as follows: 28
US C 8 636 (the Magistrates' Act); 42 U S.C. 8§ 2000e-5(f)(5);
and FeED. R Qv. P. 53.

6 Section 636(b)(1)(A) provides in pertinent part:

a judge may designate a magi strate to hear and
determ ne any pretrial matter pending before the
court....A judge of the court may reconsider any
pretrial matter under this subparagraph (A where it
has been shown that the magistrate's order is clearly
erroneous or contrary to | aw
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particul ar ruling woul d not naturally contenpl ate that such rulings
W Il be susceptible to an application of that standard of review
Thus, we reject Castillo' s argunent that the initial ruling was not
reviewabl e by the district court.

Additionally, we note that after the district court referred
the case to the magi strate judge as a special master pursuant to 42
U S C 8§ 2000e-5(f)(5) and FeEp. R QGv. P. 53, the magi strate judge
once again ordered disclosure. Under Rule 53 this ruling is
clearly reviewable. The scope of review of the magi strate judge's
findings under this kind of reference is the "clearly erroneous"
standard. 1d. (citing FED. R CGv. P. 53(e)(2)). The |anguage of
Rule 53 explicitly grants the court authority to review the
findings of the special master, and thus inplicitly grants
authority to review the special master's rulings on non-
di spositive, pretrial notions. W find no support for Castillo's
contention that the |anguage of Rule 53 expressly restricts the
authority to review the rulings of the special naster unless
specifically reserved in the order of reference. W find no error
in the court's review of the magistrate judge's granting of
Castillo's motion to conpel the identity of the confidential
i nf ormant .

HARMLESS ERROR

Even if we were to assune that the district court exceeded its
authority or failed to properly apply the "clearly erroneous”
standard in reviewng the magistrate's ruling, we find such error

har m ess. It is clear that disclosing the identity of the



confidential informant would not effect the magistrate judge's
finding of no sex discrimnation. Al t hough the informant's tip
precipitated the second investigation, the postal inspectors
uncover ed i ndependent evi dence to corroborate the tip that Chandl er
had assaulted Castill o instead of an unknown assailant. Thus, the
decision to discharge Castillo was not based on what the
confidential informant said about the assault but rather, was based
on the independent evidence uncovered by the postal inspectors.

Castill o asserts that she could have proven discrimnation if
she had been able to show that the confidential informant was not
credible. Such a showi ng, however, would not be relevant to the
notivation of the decision nmakers.’” Any issue with respect to the
credibility of the informant does not disprove the Postnaster's
honest belief that Castillo commtted the violation, thereby
successfully rebutting her prinma faci e case of di sparate treatnent.
See Risher v. Aldridge, 889 F.2d 592, 598 (5th Gr. 1989). See
al so Jones v. Gerwens, 874 F.2d 1534, 1540 (11th Cr. 1989).
Castillo has not shown that the nondisclosure of the confidential
informant's identity resulted in substantial prejudice. See d obal
Petrotech, Inc. v. Engelhard Corp., 58 F.3d 198, 201 (5th Gr.
1995) (citing F.D.1.C. v. Mjalis, 15 F.3d 1314, 1318-19 (5th G r.
1994)).

" Castillo does not allege that the postal service schened
to get rid of her by inventing the story that Chandl er assaulted
her and fabricating a confidential informnt.
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CONCLUSI ON
For the reasons articulated above, the judgnent of the

district court is AFFl RVED
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