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WIllie McCow n appeal s the di sm ssal of his second application
for a wit of habeas corpus on the grounds of abuse of the wit.
See 28 U.S.C. § 2254; Rule 9(b), Rules Governing 8§ 2254 Cases. W
affirm

After a Texas appellate court affirmed his conviction for
burglary of a habitation, MCowin petitioned for state habeas
relief. Review ng several affidavits fromMCow n's trial counsel
and other witnesses, a Texas trial court nmade findings of fact and
concl usions of law, pursuant to which the Texas Court of Crim nal
Appeal s denied McCowin's petition. McCowi n then sought federal
habeas cor pus under section 2254, raising clains of sufficiency of
t he evidence and ineffective assistance of counsel. The district
court denied the petition, and this court affirned.

Undeterred, McCowi n i nvoked section 2254 a second tine, again



raising ineffective assistance of counsel along with a hearsay
ar gunent . The court below dism ssed this second petition as an
abuse of the wit, and McCow n appeal ed. Review ng the dism ssal
for abuse of discretion, see Hudson v. Wiitley, 979 F. 2d 1058, 1062
(5th Cr.1992), we agree that MCowin showed no cause for his
failure toraise his newclains in his first federal petition.! W
t herefore do not reach the nerits of McCowin's clains.

To avoi d di sm ssal on abuse of the wit grounds, McCow n nust
nmeet the cause and prejudice standard originally articulated in
Wai nwright v. Sykes, 433 U S 72, 97 S.C. 2497, 53 L.Ed.2d 594
(1977). MCowin presents three reasons for his failure to raise
certain of his clains in his first petition: that he is proceedi ng
pro se, that the state habeas court did not hold a hearing, and
that he lacked a transcript of his state court proceedings. W
find each reason unconvi nci ng.

W agree with the district court that McCowin's first two
argunents fail to establish cause. By itself, the fact that a
prisoner proceeds pro se is not cause in this circuit. Saahir v.
Collins, 956 F.2d 115, 118 (5th Cir.1992). W find nothi ng unusual
in this case to enhance the i nportance of McCowin's pro se status.
Nor does the formof the Texas habeas court's proceedi ng establish
cause. Infirmties in state habeas corpus proceedings do not
constitute grounds for federal relief, Duff-Smth v. Collins, 973
F.2d 1175, 1182 (5th Cr.1992), cert. denied, --- US ----, 113

We al so agree with the district court that McCow n has
provi ded no reason for us to reconsider those clainms in his
current petition identical to those raised in his first.
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S.C. 1958, 123 L.Ed.2d 661 (1993), nor could they have any
relationship to a prisoner's ability to present all of his clains
in a single federal habeas petition.

We also find neritless McCowi n's argunent regarding his | ack
of access to a transcript of his state proceedings. W recall that
the "[a]buse-of-the-wit doctrine examnes |[the] petitioner's
conduct: The question is whether [the] petitioner possessed, or by
reasonabl e neans coul d have obtai ned, a sufficient basis to all ege
a claimin the first petition and pursue the matter through the
habeas process."” M eskey v. Zant, 499 U S. 467, 498, 111 S. Ct
1454, 1472, 113 L.Ed.2d 517 (1991) (citation omtted, enphasis in

original). [ C] ause' under the cause and prejudi ce standard nust
be sonething external to the petitioner, sonething that cannot be
fairly attributed to him" Col eman v. Thonpson, 501 U. S. 722, 753,
111 S. . 2546, 2566, 115 L.Ed.2d 640 (1991) (alteration added,
enphasis in original); see also Murray v. Carrier, 477 U S. 478,
488, 106 S. . 2639, 2645, 91 L.Ed.2d 397 (1986).

Applying this definition to the case at hand, we follow the
Eleventh Crcuit's decision in McCoy v. Newsone, 953 F.2d 1252,
1260 (11th Cr.), cert. denied, 504 U S. 944, 112 S.C. 2283, 119
L. Ed. 2d 208 (1992).2 W hold that a prisoner's |ack of access to

a transcript cannot constitute cause under Rule 9(b) unless the

2\ note also that other circuits have reached identica
concl usions in unpublished opinions. See Ellis v. Wl born, No.
93-2398, 1994 W. 712618, at *2, 1994 U. S. App. LEXI S 36236, at
**5.6 (7th Cr. Dec. 21, 1994); Hamlton v. Bunnell, No. 93-
56574, 1994 W. 465836, at *1-2, 1994 U. S. App. LEXI S 23760, at
**5-6 (9th CGr. August 29, 1994).
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prisoner shows that the state refused his request for a transcript
or that such a request woul d have been usel ess because the state
routinely denies transcripts to prisoners. |In addition, we hold
that a state's denial of a transcript will not constitute cause if
the prisoner has not allowed the state a reasonabl e anount of tine
to respond to his request before filing his first petition. Unless
the state has refused a prisoner's request for a transcript nade a
reasonabl e amount of tinme before the applicant's petition, |ack of
access to a transcript cannot constitute a factor external to the
prisoner and not fairly attributable to him

W inply no view whatsoever on the question of whether a
state's denial of a transcript to a prisoner after a prisoner's
request does constitute cause for Rule 9(b) purposes. W note that
several circuits have decided this question agai nst the petitioner
i n unpubl i shed opinions. Mtchell v. Ahitow, No. 93-2187, 1994 W
323211, at *1, 1994 U.S. App. LEXIS 16805, at *2 (7th Gr. July 5,
1994); United States v. Evans, No. 93-2555, 1993 W 503252, at *1-
2, 1993 U. S App. LEXIS 31915, at **4-5 (8th Gr. Dec. 9, 1993);
McCoy v. Newsone, 953 F.2d 1252, 1259 (11th Cr.), cert. denied,
504 U. S 944, 112 S.Ct. 2283, 119 L.Ed.2d 208 (1992). Follow ng
the common law tradition of refusing to decide a case on broad
princi pl es when narrow grounds are avail able, we decide only that
a prisoner's lack of access to a transcript cannot excuse
successive petitions if the prisoner did not request a transcript
a reasonabl e anount of tinme before filing his first petition.

In this case, MCowin's attorney did request a transcript to



prepare his direct appeal. W presune that the state conplied with
this request fromthe fact that MCowin's state appellate brief
includes citations to the record. McCowi n does not explain why
this transcript was unavailable to him nor does he claimthat he
requested his own transcript from the state before filing his
initial federal habeas petition. McCowi n has abused the G eat
Wit.
AFFI RVED.



