UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-40176

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

LEROY SPIRES, |11,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas
March 21, 1990

Before H GA NBOTHAM and DUHE, Circuit Judges, and SCHWARZER, !
District Judge.

DUHE, Circuit Judge:

Def endant appeal s his conviction and sentence contendi ng t hat
the law he broke, 18 U S C 8§ 922(g), is unconstitutional, the
judge inproperly instructed the jury and his sentence i s too harsh.
None of his contentions nerit reversal.

Leroy Spires is a convicted felon who, while on state
probation, was charged with a drug violation by Texas authorities.

In return for leniency, Spires and his wife agreed to cooperate
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wth the West Central Texas Interlocal Crine Task Force. During
their service to the task force, Spires and his wife showed a task
force agent a gun in their truck that was owned by Ms. Spires.
The task force agent told the couple that they could not carry a
gun and that they should | eave the gun in the truck and put it away
at hone.

Over a year later, Spires net wth his state probation
officer, Janice Hale. Spires told Hale that he had a gun in his
truck and intended to pawn it. Hal e rem nded Spires that one
condition of his probation was that he not possess a firearm
After Spires left the neeting, Hale followed Spires to the pawn
shop and reported himto the police. The police arrested Spires
several hours later. After receiving his Mranda warni ngs, Spires
admtted that he had pawned the gun

Spires pleaded not guilty to possession by a felon of a
firearmwhi ch had been previously shippedininterstate commerce in
violation of 18 U S. C § 922(g9). Spires was convicted and
sent enced. On  appeal, Spires argues that 8 922(9) i's

unconstitutional under the reasoning of United States v. Lopez, 115

S.C. 1624 (1995), that he was entitled to a jury instruction on
the defense of entrapnent by estoppel and that the district court
abused its discretion when it denied Spires a two-level sentence
reduction for acceptance of responsibility.

Spires argues that the reasoning of Lopez, which held 18
U S C 8§8922(q) unconstitutional, renders 8 922(g) unconstituti onal

as wel | . Because Spires did not challenge the constitutionality of



8§ 922(g) at trial, we reviewonly for plain error. United States

v. Qano, 507 U S 725, 113 S .. 1770 (1993); United States v.

Calverley, 37 F.3d 160 (5th Gr. 1994)(en banc). To be plain, the

error nmust be clear under |law current at the tinme of trial. d ano,
113 S.C. at 1777; Calverley, 37 F.3d at 162-63. “[T] hey are

errors which are so conspicuous that ‘the trial judge and

prosecutor were derelict in countenancing [then], even absent the

defendant’s tinely assistance in detecting [then]. Calverley, 37

F.3d at 163 (citing United States v. Frady, 456 U S. 152 (1982)).

Spires argues that we nust consi der Lopez even t hough rendered
after his trial because Lopez establishes a newrule of conduct for
crim nal prosecutions and nust be applied retroactively. Giffith

v. Kentucky, 479 U S. 314 (1987); United States v. Know es, 29

F.3d 947 (5th Gr. 1994). We do not decide whether this case
falls wthin the paraneters of Giffith or Know es because, even
after Lopez, the failure to address the constitutionality of 8§
922(g) when not raised by defendant is not plain error.

In Lopez, the Suprene Court held that in enacting 18 U S. C
8 922(q), which crimnalizes possession of a firearmin a school
zone, Congress exceeded its power under the Commerce C ause. The
court held that the possession of firearns on school grounds did
not substantially affect commerce because 8§ 922(gq) was not an
essential part of a larger regulation of economc activity and it
did not contain a jurisdictional elenent which would ensure,
t hrough case-by-case inquiry, that the firearmpossession affected

i nterstate conmerce. Lopez, 115 S.Ct. at 1631. Lopez does not



address 8 922(9). It does not determ ne whether § 922(g) is an
essential part of a larger regul ation of econom c activity nor does
it address whether the 8§ 922(g) requirenent that the firearm have
traveled in comerce ensures on a case-by-case basis that the
possession of a firearmby a felon affected interstate commerce.
In contrast, the precursor to 8 922(g) was upheld as a valid
exercise of Congress’s commerce clause power |ong before Lopez.

Scarborough v. United States, 431 U. S. 563 (1977); United States v.

Bass, 404 U S. 336 (1971); United States v. Wallace, 889 F.2d 580

(5th Gr. 1989), cert. denied, 497 U S. 1006 (1990). Additionally,
8 922(g) has survived Conmerce Cl ause chal | enges after Lopez in the
Seventh and Ninth Grcuits. United States v. Bell, 70 F.3d 495

(7th Gr. 1995); United States v. Collins, 61 F.3d 1379 (9th Cr

1995); United States v. Hanna, 55 F.3d 1456 (9th Cr. 1995).

The pre- and post-Lopez jurisprudence is fatal to Spires’s
claimof plain error. Even should Spires’s contention that Lopez
renders 922(g) unconstitutional be correct, it is not plainly so.

Spires next argues that his conviction should be reversed
because the district court refused to instruct the jury on the
defense of entrapnment by estoppel.? A conviction can not be

overturned for failure to instruct the jury on a defense unless the

2Def endant alludes to but prudently does not raise a simlar
defense of acting under public authority. The public authority
defense i s avail abl e when the defendant i s engaged by a governnent
official to participate or assist in covert activity. United
States v. Achter, 52 F.3d 753 (8th Gr. 1995). One of the
condi tions inposed by the task force on cooperating individuals is
that the individual not carry a firearm The task force agent’s
instruction to Spires and his wife was consistent with the task
force requirenents.




requested but omtted instruction has an evidentiary basis in the

record which would lead to acquittal. United States v. Duvall, 846

F.2d 966 (5th Gr. 1988). The evidence at Spires’s trial precludes
application of the defense.

The defense of entrapnent by estoppel is applicable when a
governnment official or agent actively assures a defendant that
certain conduct is legal and the defendant reasonably relies on
that advice and continues or initiates the conduct. Cox V.
Loui siana, 379 U. S. 559 (1965)(convictions for denonstrating near
court house reversed where highest police officials of city, in
presence of sheriff and mayor, gave denonstrators permssion to

pi cket across the street fromcourthouse); Raley v. Chio, 360 U S.

423 (1959)(convictions for failure to testify reversed because
i nquiring body told defendants they could i nvoke Fifth Anendnent).3
The defense is a narrow exception to the general rule that
ignorance of the law is no excuse and is based on fundanental
fairness concerns of the Due Process C ause. The focus of the
inquiry is on the conduct of the governnent not the intent of the
accused.

Spires is not entitled to an instruction on the defense
because the task force agent is not an authorized federal
governnent agent. To satisfy the requirenents of the defense when
charged wth a federal crine, a defendant is required to show

reliance either on a federal governnent official enpowered to

3See also United States v. Corso, 20 F.3d 521 (2d Gir. 1994);
United States v. Smth, 940 F.2d 710 (1st Cr. 1991).

5



render the clainmed erroneous advice, or on an authorized agent of
t he federal governnent who has been granted the authority fromthe

federal governnent to render such advice. United States V.

Brebner, 951 F.2d 1017 (9th Cr. 1991); United States V.

Bruscantini, 761 F.2d 640 (11th G r. 1985).*% This record reveals

that the task force agent does not consider herself a federa
officer or agent and has never held a federal comm ssion. The
agent’s comm ssion was held through the Jones County Sheriff’s
office. The task force is a federally funded but state operated
investigative unit ultimately run by the Texas Governor’s office.
The task force and its agents are state actors. Federal funding
al one does not nake agents of the task force federal governnent
officials or agents.

Spires’s last conplaint is that the district court
erroneously denied Spires a two-1|evel reduction of his sentencing
| evel for acceptance of responsibility under Section 3El.1 of the
Sentencing Qi deli nes. Whet her a defendant has accepted
responsibility for a crinme is a factual question and the standard

of reviewis even nore deferential than clear error. United States

v. Allibhai, 939 F.2d 244 (5th Gr. 1991). Because the tria
court’s assessnent of a defendant’s contrition will depend heavily
on credibility assessnents, the “clearly erroneous” standard w ||

nearly always sustain the judgnment of the district court. United

“Accord, United States v. Caron, 64 F.3d 713 (1st Cr. 1995);
United States v. Ethridge, 932 F.2d 318 (4th G r. 1991), partia
reh’g granted on other grounds, No. 94-2026, = F.3d __, 1996 W
71722 (1st Cr. Feb. 26, 1996).




States v. Thomas, 870 F.2d 174, 176 (5th Cr. 1989).

Spires argues that because he did not dispute his factua
guilt and admtted all elenents of the offense, he is entitled to
the reduction. He relies on Application Note 2 of 8§ 3E1l.1 which
states in part:

Inrare situations a defendant may cl early denonstrate an

acceptance of responsibility for his crimnal conduct
even though he exercises his constitutional right to

trial. This may occur, for exanple, where a defendant
goes to trial to assert and preserve issues that do not
relate to factual guilt (e.qg., to nake a constitutiona

challenge to a statute or a challenge to the
applicability of a statute to his conduct).

Sentencing Guidelines 8 3El1.1, Application Note 2 (1994). Thi s

case i s not one of those “rare situations.” Conpare United States

v. Fells, No. 95-10296,  F.3d __ (5th Cr. WMarch 7
1996) (defendant challenged legality of conviction in inproper
venue). At trial, Spires put forth two defenses, entrapnent by
estoppel and duress, both of which required proof of additional
facts. The record reveals that these additional facts were
di sputed at trial and Spires’s version of the facts was rejected by
the jury.

We are persuaded by the Nnth Crcuit’s treatnent of a simlar

argunent in United States v. Molina, 934 F.2d 1440 (9th Cr. 1991).

In Mdlina, the defendant admtted the factual elenents of the
of fense but presented the defense of entrapnent. The court
recognized that by its very nature, the defense of entrapnent
requi res an adm ssion of the actual crimnal activity. The court
nevertheless found no error in refusing the reduction where, on
defense of entrapnent, the defendant provided “a story very
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different fromthe one the governnent offered.” Mdlina, 934 F.2d
at 1450-51.

We AFFIRM Spires’s conviction and sentence.



